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JUDGES  AND  OFFICERS 

OF 

THE  SUPREME   COURT 

OP  THE 

STATE  OF  UTAH 


CHIEF  JUSTICE 
HON.  J.  E.  PRICK 

JUSTICES 

HON.  WM.  M.  Mccarty 

HON.  E.  E.  CORPMAN 

HON.  S.  R.  THURMAN* 

HON.  VALENTINE  GIDEON* 

CLEBK 

HARRY  W.  GRtt'PITH 

DEPUTY  CLEBK 

J.  S.  ROLLO 


BEPOBTEB  OF  DECISIONS 
HARMEL  L.  PRATT 


TEBMS  OF  COUBT 


SECOND   MONDAY  IN  FEBRUARY  SECOND  MONDAY  IN  MAY 

SECOND  MONDAY  IN  OCTOBER 

*Api>oiiited  justice  by  the  Governor  of  the  State  pursoant  to  act  of 
Legislature  creating  two  additional  justices.  Term  to  expire  December 
31,  1918. 
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JUDGES  OP  THE  DISTRICT  COURTS 


Ftrat  District 

(Indudiiig  the  Counties  of  Box  Elder,  Cache  and  Bich) 
Hon.  Justin  D.  Call Brigham  City 

Second  District 

(Including  the  Counties  of  Davis,  Morgan  and  Weber) 

Hon.  Abthxjb  E.  Pratt Ogden 

Hon.  Alfred  W.  Aoee Ogden 

Third  District 
(Including  the  Counties  of  Salt  Lake,  Summit  and  Tooele) 

Hon.  Harold  M.  Stephens  Salt  Lake  City 

Hon.  p.   C.   Evans Salt  Lake  City 

Hon.  William   H.   Bsamel Salt  Lake  City 

Hon.  George  F.  Goodwin Salt  Lake  City 

Hon.  J.  Louis  Bbown Salt  Lake  City 

PovrA  District 

(Including  the  Counties  of  Uintah,  Utah  and  Wasatch) 
Hon.  Andrew   B.   Morgan Provo 

Fifth  District 

(Including  the  Counties  of  Beaver,  Iron,  Juab,  Millard  and 

Washington) 

Hon.  David  H.  Morris St.  George 

Sixth  District 

(Including  the  Counties  of  Garfield,  Kane,  Piute,  Sevier  and  Wayne) 
Hon.  H.  N.  Hates Bichfield 

Seventh  District 

(IncUidiBg  the  Counties  of  Carbon,  Emery,  Grand,  San  Juan  and 
San  Pete) 

Hon.  George   Christensen Manti 

(iv)  [50  Utah 
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OFFICERS  OF  THE  UNITED  STATES  COURTS. 
DISTRICT  OF  UTAR 


Associate  Justice,  Supreme  Court 

Hon.  Wnxis  Van  Dkvantib Waridngton,  D.  C. 

I 

Judges  of  Circuit  Court  of  Appeals 

Hon.  Waltdi  H.  Sanborn St.  Paul,  Minn. 

Hon.  William  0.  Hook LeaTenworth,  Kan. 

Hon.  Wai/ter  I.  Smith Oouncil  Bluffs,  Iowa 

Hon.  John  E.  Garland Washington,  D.  G. 

Hon.  Kimbrouoh  Stone Kansas  City,  Mo. 

Judge  of  the  United  States  District  Court 
Hon.  Tillman  D.   Johnson Ogden 

District  Attorney 
Hon.  Wiluam  W.  Rat Salt  Lake  City 

Assistant  District  Attomer 
Hon.  I.  B.  Evans Salt  Lake  City 

Marshal 
Hon.  Aquila  Nebeker SaH  Lake  City 

Clerk  of  tiie  District  Court 
Hon.  John  W.  CHBXcmr «..Salt  Lake  City 


The  terms  of  fhe  United  States  District  Court  of  Utah  are  held  as 
follows:  At  Salt  Lake  City,  second  Monday  in  April  and  November; 
at  Ogden,  second  Monday  in  March  and  September. 
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TYNG  V.  CONSTANT-LORAINE  INV.  CO. 

No.  3029.    Decided  May  8,  1917.     (165  Pac,  509.) 

1.  Vendor  and  Purchaser — Option — Meeting  of  Minds — Recovery 
OF  Payment.  If  minds  of  parties  executing  option  agreement  failed 
to  meet  upon  question  of  amount  of  land  to  be  conveyed  plaintiff 
could  recover  from  defendant  amount  paid  thereunder.     (Page  8.) 

2.  Appeal  and  Error — Former  Appeal — ^Reversal — ^Necessity  of 
Substantial  Error.  After  two  appeals  had  previously  been  taken 
and  four  juries  had  passed  on  the  facts  and  found  in  j^aintiif'f 
favor,  judgment  will  not  be  interfered  with  unless  defendant  has 
been  prejudiced  in  some  substantial  right  during  progress  of  trial  or 
in  submission  of  case  to  jury.     (Page  9.) 

Appeal  from  the  District  Court,  Third  District :  Hon.  T.  D. 
Lewis,  Judge. 

Action  by  Charles  Tyng  against  the  Constant-Loraine  In- 
vestment Company. 

Judgment  for  plaintiff.    Defendant  appeals.  >         •^ 

Affirmed. 

Howai,  Marshal,  MacmiUan  &  Nebeker  and  Robert  H. 
Butierfield  for  appellant. 

Pierce,  Critchlow  &  Barrette  for  respondent. 
Vol.  50—1 
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PRICK,  C.  J. 

The  plaintiff  brought  this  action  to  recover  the  sum  of  $1,000 
from  the  defendant,  which  plaintiff  alleged  the  defendant 
wrongfully  retained  from  him.  This  case  has  been  here  on 
appeal  twice  before.  Tyng  v.  Constant-Loraine  Inv.  Co.,  37 
Utah,  304,  108  Pac.  1109;  Id.,  47  Utah,  330,  154  Pac.  767. 
Plaintiff  recovered  in  both  trials,  but  the  judgments  in  his  favor 
were  reversed  on  defendant's  appeals.  On  the  last  trial  the 
plaintiff  again  prevailed,  and  the  defendant  again  appeals. 

In  view  of  the  former  opinions,  to  which  we  specially  refer, 
and  for  the  reason  that  both  parties  in  their  respective  briefs 
state  that  ''the  evidence  in  this  case  is  practically  identical 
with  that  introduced  on  the  previous  trial  of  the  case, ' '  we  shall 
not  state  more  of  the  record  than  is  absolutely  necessary  to  an 
understanding  of  the  points  decided. 

The  controversy  between  the  parties  arose  out  of  what  is 
termed  an  option  agreement  to  purchase  certain  real  property 
in  Salt  Lake  City.  The  transaction  in  question,  however, 
arose  between  one  R.  A.  Rowan,  of  Los  Angeles,  as  the  presi- 
dent of  the  defendant  company,  on  the  one  hand,  and  the 
Equity  Investment  Company,  a  Utah  corporation,  upon  the 
other.  The  plaintiff,  however,  succeeded  to  all  of  the  rights 
of  said  company  by  assignment  before  the  action  was  com- 
menced. The  transactions  in  question  here  were  initiated  by 
one  Thomas  E.  Rowan,  a  real  estate  broker  of  Salt  Lake  City, 
by  a  telegram  dated  September  4, 1907,  which  was  transmitted 
to  said  R.  A.  Rowan  at  Los  Angeles.    The  telegram  reads : 

"Advise  cash  price  west  side  State,  taxes  prorated,  whether 
leased." 

The  telegram  was  addressed  to  R.  A.  Rowan  for  the  reason 
that  the  title  to  the  property  inquired  about  was  in  him.  On 
the  following  day  R.  A.  Rowan  wired  as  follows : 

*'Will  accept  fifty  thousand.  Property  now  mortgaged  for 
twenty  thousand  at  five  per  cent.  Leases  very  short.  See 
Kelsey  &  Gillespie  for  exact  information." 

To  that  telegram  Thomas  E.  Rowan,  on  the  same  day,  re- 
plied; 
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** Responsible  party  offers  one  thousand  for  thirty  days' 
option.    Recommend/' 

In  response  to  the  foregoing  R.  A.  Rowan  wired  as  fol- 
lows: 

''Will  accept  one  thousand  for  thirty  days'  option  for 
property  west  side  State  street.  Price  fifty  thousand,  subject 
to  twenty  thousand  mortgage.  Balance,  thirty  thousand,  to 
be  paid  in  cash  on  or  before  thirty  days  from  date.  Taxes 
to  be  prorated.  One  thousand  to  be  deposited  to  my  credit 
immediately  with  National  Bank  of  Republic,  they  to  notify  me 
by  wire." 

Upon  receipt  of  the  foregoing  telegram  the  Equity  Invest- 
ment Company  deposited  with  the  bank  aforesaid  $1,000,  and 
received  from  said  bank  the  following  writing : 

"Salt  Lake  City,  September  9, 1907.  Received  of  the  Equity 
Investment  Company  one  thousand  ($1,000.00)  dollars  as  a 
deposit  on  account  of.  the  purchase  price  of  the  following  de- 
scribed real  property  in  the  county  of  Salt  Lake,  state  of  Utah  : 
[Describing  the  parcel  of  ground  55  feet  by  165  feet] — ^which 
property  the  Equity  Investment  Company  agrees  to  buy  for 
the  sum  of  fifty  thousand  ($50,000.00)  dollars,  payable  as 
follows:  Thirty  thousand  ($30,000.00)  dollars  on  or  before 
thirty  days  from  the  date  of  this  receipt.  The  above  mentioned 
deposit  of  one  thousand  ($1,000.00)  dollars  to  be  applied  as 
a  part  of  said  payment,  the  balance  of  twenty  thousand 
($20,000.00)  dollars  to  be  covered  by  a  mortgage  for  that 
amount  now  on  the  property,  which  mortgage  the  Equity  In- 
vestment Company  agrees  to  assume  and  pay;  the  property 
to  be  deeded  by  a  warranty  deed  free  of  all  incumbrances 
except  aforesaid  mortgage  of  twenty  thousand  ($20,000.00) 
dollars  and  the  general  taxes  for  the  year  1907.  The  Equity 
Investment  Company  agrees  to  pay  their  proportion  of  the 
said  taxes  from  the  date  possession  is  delivered  to  them.  This 
deposit  is  made  with  the  National  Bank  of  the  Republic,  and 
accepted  by  them  under  authority  of  the  following  telegram 
from  R.  A.  Rowan:  'Los  Angeles,  Calif.,  Sept.  6,  7,  1907. 
Thos.  E.  Rowan,  Salt  Lake  City,  Utah:  Will  accept  one 
thousand  for  thirty  days'  option  for  property  west  side  State 
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street.  Price  fifty  thousand  to  be  paid  in  cash  on  or  before 
thirty  days  from  date.  Taxes  to  be  prorated.  One  thousand 
to  be  deposited  to  my  credit  immediately  with  the  National 
Bank  of  Republic,  they  to  notify  me  by  wire.  R.  A.  Rowan.' 
If  the  Equity  Investment  Company  does  not  complete  the 
purchase  of  said  property  within  the  time  and  manner  above 
specified,  then  this  deposit  shall  be  forfeited  to  the  seller  as 
liquidated  damages.  National  Bank  of  the  Republic,  by  Fcank 
Knox,  Pr.'' 

The  $1,000  was,  in  fact,  plaintiff's  money,  and  immediately 
after  the  deposit  was  made  the  Equity  Investment  Company 
assigned  and  delivered  the  foregoing  writing  to  the  plaintiff. 
It  will  be  observed  that  in  none  of  the  statements  does  any- 
thing appear  respecting  the  dimensions  of  the  property,  but  in 
the  writing  that  was  given  by  the  bank  to  the  plaintiff  the 
property  is  described  as  being  55  by  165  feet. 

Pursuant  to  the  foregoing  deposit  the  defendant  company, 
on  the  20th  day  of  September,  1907,  by  R.  A.  Rowan,  as  presi- 
dent, and  P.  D.  Rowan,  as  secretary,  executed  and  transmitted 
by  mail  to  said  bank  at  Salt  Lake  City  a  warranty  deed  by 
which  it  conveyed  and  warranted  to  the  Equity  Investment 
Company  53^^  by  165  feet,  and  in  said  deed  also  quitclaimed 
all  right,  title,  and  interest  in  and  to  a  strip  1^  by  165  feet 
adjoining  the  53^^  by  165  feet  aforesaid.  On  the  day  before 
the  option  expired  the  plaintiff  tendered  to  the  bank  the  sum 
of  $29,000,  being  the  balance  due  on  the  option,  and  demanded 
a  deed  for  the  property  described  in  the  writing  he  had 
received  from  the  bank,  namely,  55  by  165  feet.  The  bank, 
however,  tendered  plaintiff  the  deed  executed  by  the  defendant 
as  aforesaid,  which  the  plaintiff  refused  to  accept,  and  de- 
manded a  warranty  deed  for  the  full  ^55  by  165  feet,  and 
refused  to  pay  the  $29,000  unless  and  until  he  should  receive 
such  a  deed.  A  deed  as  requested  by  plaintiff  was,  however, 
refused  by  the  defendant  company,  and  hence  this  action  to 
recover  back  the  $1,000  deposited  as  before  stated. 

On  the  first  appeal  the  judgment  in  favor  of  the  plaintiff 
was  reversed  upon  the  ground  that  the  district  court  had  erred 
in  submitting  to  the  jury  the  question  of  whether  the  writing 
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issued  by  the  bank  was  authorized  or  ratified  by  the  defendant 
company  in  the  absence  of  any  evidence  to  support  such  an 
issue.  It  was,  however,  also  held  on  that  appeal  that,  inas- 
much as  the  plaintiff  sought  a  recovery  upon  the  writing 
issued  by  the  bank,  which  was  issued  by  it  without  authority 
and  without  evidence  of  ratification,  he  could  not  recover  upon 
the  contract  evidenced  by  letters  and  telegrams.  On  the  second 
appeal  the  judgment  in  favor  of  the  plaintiff  was  reversed 
upon  two  grounds:  (1)  That  the  district  court  erred  in 
refusing  to  submit  to  the  jury  the  question  of  whether  the 
minds  of  the  parties  had  met  upon  the  quantity  of  ground 
that  was  included  in  the  telegrams;  and  (2)  that  the  court 
ha^^  erred  in  requiring  R.  A.  Rowan  to  answer  certain  ques- 
tions on  cross-examination.  The  latter  objection  is,  however, 
entirely  eliminated  from*  this  appeal.  In  the  opinion  on  the 
second  appeal  the  grounds  are  fully  discussed,  and,  to  avoid 
all  controversy  respecting  what  was  decided,  and  the  grounds 
upon  which  that  decision  is  based,  we  append  the  following 
excerpts  from  the  opinion : 

' '  A  point  is  made  that  there  is  no  eyidence  to  show  that  B.  A.  Bowan, 
in  sending  the  telegram,  or  in  anything  that  he  did,  acted  for  the  defen- 
dant, or  that  the  $1,000  which  was  paid  to  the  bank  was  deposited  to  the 
credit  of  the  defendant,  or  for  its  benefit,  or  that  it  received  the  money, 
it,  in  such  respect  being  contended  that  Bowan  acted  for  himself,  and 
that  the  money  was  deposited  to  his  credit  and  for  his  benefit.  While 
eTeT3rthing  was  done  in  the  name  of  B.  A.  Bowan,  except  the  making  of 
the  deed,  which  wa^.in  the  defendant's  name,  still  there  is  sofficient 
evidence  to  justify  findings  that  Bowan  acted  for  the  defendant,  and 
that  it  received  the  money  deposited  in  the  bank.  At  any  rate,  the 
defendant,  by  making  and  forwarding  the  deed  to  the  bank,  ratified  the 
transaction  to  convey  whatever  west  side  State  street  property  was 
owned  by  it,  upon  payments  being  made  as  specified  in  the  telegrams. 
The  serious  question  is:  What  contract  in  such  respect  was  madef  As 
has  been  seen,  we  on  the  former  trial,  held  that  fieither  Bowan  nor  the 
defendant  authorised  the  bank  to  make  a  contract  to  convey  55x165  feet 
by  warranty,  or  to  make  any  agreement  with  respect  to  the  terms  of  the 
option,  or  that  either  ratified  the  writing  which  the  bank  gave  in  such 
particular.  We  also  held  that  the  telegrams  which  passed  between 
Thomas  E.  Bowan  and  B.  A.  Bowan  evidenced  the  terms  of  the  option. 
Whether  right  or  wrong,  our  holding  as  to  that  is  the  law  in  the  case  and 
was  binding  on  a  retrial  on  the  same  evidence.  The  evidence  as  to  the 
bank's  authority  to  give  the  writing,  or  as  to  the  defendant's  ratification 


Digitized  by 


Google 


6  SUPREME  COURT  OP  UTAH  [May 

Tyng  V.  Constant-Loraine  Inv.  Co.,  50  Utah  1 

thereof,  is  the  same  on  this  as  on  the  other  trial.  And  so  was  it  regarded 
by  the  trial  conrt,  and  for  that  reason  were  all  questions  as  to  such 
authority  and  ratification  withheld  from  the  jury.  The  writing  which 
the  bank  gave  can  therefore  not  be  looked  to  for  the  terms  of  the  option. 
For  that  we  must  look  elsewhere,  primarily  to  the  telegrams.  In  them 
we  have  the  offer,  acceptance,  and  terms  of  the  option.  Everything 
therein  expressed  is  sufficiently  definite  and  certain,  except  the  descrip- 
tion of  the  property.  The  description  stated  in  the  telegrams  is,  'prop- 
erty west  side  State  street.'  That,  of  course,  is  ambiguous.  It  was 
competent  to  aid  the  ambiguity  by  extrinsic  evidence,  which  the  parties 
were  permitted  to  do.  The  further  question  is:  Was  the  ambiguity 
sufficiently  aided  to  ascertain  the  intention  of  the  parties  as  expressed 
by  them  in  the  contract  f  It  is  clearly  enough  shown  just  where  the  lot 
is,  and  that  the  defendant  owned  but  one  lot  on  the  west  side  of  State 
street.  By  extrinsic  evidence  it  also  is  made  to  appear  that  the  plat  in 
the  recorder's  office  showed  the  lot  to  be  55x165  feet.  It,  however,  is 
just  as  clearly  made  to  appear  by  the  abstract  books  and  records  of 
deeds  that  the  title  which  the  defendant  had  by  warranty  deed  was  only 
to  53%  feet  and  1%  feet  by  quitclaim.  It  also  is  made  to  appear  that 
on  the  1%  feet  stood  a  wall  of  an  old  two-story  house  adversely  possessed 
and  held  by  another.  To  aid  the  ambiguity  'property  west  side  State 
street,'  we  do  not  think  the  plat  in  the  recorder's  office  was  alone  con- 
clusive as  to  what  was  intended  by  the  parties.  That,  of  course,  was 
some  evidence  of  their  intention,  and  some  evidence  as  to  what  they 
meant  by  the  language  'property  west  side  State  street.'  But  the 
abstract  book  and  the  records  of  deeds  also  were  evidence  for  the  same 
purpose.  It  is  not  shown  that  the  plaintiff,  before  he  paid  the  $1,000,  saw 
the  plat  in  the  recorder 's  office,  or  the  abstract  books  or  records  of  deeds, 
or  even  examined  the  property  to  ascertain  its  frontage,  or  that  he  saw 
Eelsey  and  GHllespie  for  information,  as  was  stated  in  one  of  the  tele- 
grams he  could  do  for  'exact  information.'  He  d\4  see  a  'regular  real 
estate  man's  plat'  which  showed  the  property  to  b^ 55x165  feet,  just  as 
indicated  by  the  plat  in  the  recorder's  office.  But  it  is  not  made  to 
appear  that  he  even  saw  that  before  he  paid  the  $1,000.  So  far  as  dis- 
closed by  the  record,  it  is  not  made  to  appear  just  what  information  as 
to  the  exact  number  of  feet  in  the  lot  the  plaintiff  had  prior  to,  or  at 
the  time  of,  the  payment  of  the  $1,000,  except  as  recited  in  the  writing 
given  by  the  bank  that  the  lot  was  55x165  feet,  and  that  a  warranty  deed 
was  to  be  given  for  that  much  ground.  Nor  is  it  made  to  appear  from 
what  source  the  bank  got  information  as  to  the  number  of  feet  of  ground 
to  be  conveyed  or  what  induced  it  to  give  a  receipt  calling  for  55  feet. 
Certain  it  is  the  telegram  pointed  to  by  it  in  its  receipt,  as  authority  to 
accept  the  money,  gave  it  no  such  authority,  and,  indeed,  gave  it  no 
authority,  to  make  or  specify  any  of  the  terms  of  the  option  to  purchase. 
And  we  think  the  bank  by  the  recital  of  the  telegram  in  hiec  verba,  dis- 
closed just  what  authority  it  had,  that  of  a  mere  depository.    After  the 
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payment  of  the  $1,000,  and  when  the  abstract  of  the  title  was  examined 
by  plaintiff's  counsel,  it  was  discovered  that  the  defendant  had  title 
by  warranty  to  only  53  V^  feet  and  a  quitclaim  to  1^  feet.  Then  it  was 
that  he  and  his  counsel  visited  the  promises  and  f  oimd  the  wall  of  the 
house  on  the  1^  feet.  There,  however,  is  evidence  to  justify  a  finding 
that  the  plaintiff  believed  and  understood  that  the  defendant  was  to 
convey  55  feet  by  warranty  deed.  That  is  supx>orted  by  the  bank's 
receipt,  which,  while  not  competent,  because  unauthorized,  to  show  the 
terms  of  the  option,  nevertheless,  as  it  was  seen  and  relied  on  by  the  plain- 
tiff when  the  $1,000  was  paid,  was  competent,  with  other  matters,  to 
show  how  he  regarded  the  ambiguity  and  understood  the  contract  as  to 
the  number  of  feet  which,  by  its  terms,  was  to  be  conveyed  by  warranty. 
But,  since  it  is  not  made  to  appear  that  the  defendant  or  Bowan,  its 
president,  had,  prior  to  plaintiff's  refusal  of  the  defendant's  tender, 
knowledge  of  the  terms  of  the  bank's  receipt  calling  for  a  conveyance  of 
55  feet  by  warranty,  the  receipt  was  not  evidence  to  show  either  the 
terms  of  the  contract  or  in  what  sense  the  defendant  understood  them 
with  respect  to  the  ambiguity.  We  also  think  there  is  other  evidence  to 
justify  a  finding  that  the  plaintiff,  by  the  ambiguity,  believed  and  under- 
stood that  55  feet  of  ground  was  to  be  conveyed  by  warranty.  On  the 
other  hand,  there  is  evidence  to  show  that,  had  he,  before  he  paid  the 
$1,000,  inspected  the  records  to  ascertain  what  'property  west  side  State 
street'  the  defendant  had,  the  exact  number  of  feet  which  it  owned  and 
was  capable  of  conveying  by  warranty  could  have  been  ascertained,  and 
thus  he  could  have  known  just  what  the  defendant  meant  by  the  phrase 
'property  west  side  State  street.'  Thus,  when  the  extrinsic  evidence  is 
looked  to,  the  meaning  of  the  ambiguity  'property  west  side  State  street' 
is  about  as  doubtful  as  it  was  before. 

"Upon  the  record  we  deduce  these  informations:  Since  the  writing 
given  by  the  bank  was  neither  authorized  nor  ratified,  there  is  no  sufficient 
evidence  to  justify  a  finding  that  the  defendant  had  agreed  to  convey  55 
feet  by  warranty,  or  that  it,  by  the  ambiguous  phrase,  meant  or  intended 
to  convey  any  other  or  different  property  than  was  owned  and  tendered 
by  it.  Hence  the  court  erred  in  submitting  the  case  to  the  jury  on  the 
theory  that  the  defendant  had  agreed  to  convey  55  feet  by  warranty  and 
in  binding  the  jury  as  was  done,  that  to  render  a  verdict  for  the  plaintiff 
the  jury  was  required  to  find  that  the  defendant  had  agreed  to  convey 
55  feet  by  warranty.  As  to  the  plaintiff's  understanding  of  the  ambi- 
guity, and  in  what  sense  he  regarded  the  contract,  there  are  two  views. 
One  is  that  he  understood  and  regarded  it  in  the  sense  that  the  defendant 
understood  it  and  as  tendering  by  its  conveyance  whatever  property  was 
owned  by  it  on  the  west  side  of  State  street.  If  so,  then  the  minds  of 
the  parties  met;  then  did  the  defendant  tender  a  deed  in  accordance 
with  the  agreement;  and  then  was  there  no  breach  and  no  obligation  to 
return  the  $1,000.  The  other  view  is  that  the  plaintiff  understood  the 
ambiguity  to  mean  a  conveyance  by  warranty  of  55  feet.    If  so,  then 
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the  minds  of  the  parties  did  not  meet ;  then  was  there  no  contract ;  and 
then  was  the  plaintiff  entitled  to  a  return  of  the  $1,000  paid  by  him, 
not  on  the  theory  of  any  breach  of  contract,  but  of  money  had  and 
received.  And  for  that  reason  was  the  defendant  not  entitled  to  a 
direction  of  a  verdict.  On  such  view — ^the  view  that  the  minds  of  the 
parties  had  not  met  as  to  what  was  agreed  to  be  sold  and  conveyed,  and 
therefore,  if  the  jury  so  found  the  facts,  the  plaintiff  was  entitled  to  a 
return  of  the  $1,000 — ^the  plaintiff  asked  to  go  to  the  jury;  and,  as 
appears  by  his  requests,  that  was  the  only  view  on  which  he  asked  a 
submission  of  the  case.  The  court  refused  the  requests  or  to  submit  the 
case  on  such  theory,  but,  as  has  been  seen,  submitted  it  on  the  theory  alone 
of  whether  the  parties,  independently  of  the  recitals  in  the  bank's 
receipt,  and  especially  as  evidenced  by  the  telegrams,  had  entered  into 
an  agreement  to  convey  55  feet  by  warranty,  or  only  53%  feet  by 
warranty  and  1%  feet  by  quitclaim.  Notwithstanding  there  are  no 
cross-assignments,  and  no  request  or  motion  in  the  court  below  on  behalf 
of  the  plaintiff  to  direct  a  verdict  in  his  favor,  he  nevertheless,  in  defense 
of  the  verdict  and  judgment,  urges  an  affirmance,  on  the  theory  embodied 
in  his  refused  requests.  Since  this  is  a  law  case  in  which  our  power  to 
review,  except  jurisdictional  matters,  is  restricted  to  assignments  of 
ertor,  and  where  we  may  not,  as  in  equity,  look  into  the  evidence  to 
determine  the  correctness  of  the  judgment,  and  as  there  was  no  motion 
nor  request  to  direct  a  verdict  in  plaintiff's  favor,  nor  even  any  assign- 
ment presenting  the  rulings  refusing  his  request,  our  power  to  affirm  the 
judgment  on  the  theory  of  money  had  and  received  is  doubtful,  even 
though  on  a  review  of  the  evidence  it  should  appear  that  such  a  direction, 
had  it  been  asked,  would  have  been  justified.  But  looking  into  the  record 
as  we  have,  we,  as  already  indicated,  are  of  the  opinion  that  the  evidence 
is  not  so  conclusive  as  to  have  entitled  the  plaintiff  to  such  a  direction 
had  such  a  request  been  asked  or  motion  made.  So  too,  apparently,  was 
the  case  regarded  by  the  plaintiff  himself,  and  hence  asked  for  no  such 
direction  as  matter  of  law,  but  for  a  submission  as  matter  of  fact.  Thus 
is  it  apparent  that  to  now  affirm  the  judgment  on  the  theory  urged  would 
be  to  infringe  upon  the  right  to  trial  by  jury  and  to  uphold  the  judg- 
ment upon  a  wholly  different  theory  from  that  on  which  the  case  was  sub- 
mitted. The  judgment  therefore  must  be  reversed,  and  the  case  again 
remanded  for  a  new  trial." 

Upon  the  last  trial  the  district  eonrt  submitted  the  issue 
to  the  jury  as  suggested  in  the  foregoing  opinion,  and  the 
jury  found  that  issue  in  favor  of  the  plaintiff.    The 
jury  having  found  that  the  minds  of  the  parties  did  1 

not  meet  upon  the  question  of  the  number  of  feet  that 
were  included  in  the  telegrams  referred  to,  the  defendant 
company,  as  suggested  in  the  opinion  on  the  second  appeal, 
had  no  right  to  retain  plaintiff's  $1,000.     Notwithstanding 
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that  issue  has  finally  been  settled  by  the  jury  in  plaintiff's 
favor,  the  defendant,  on  its  present  appeal,  nevertheless,  again 
presents  all  the  questions  argued  on  the  former  appeals,  with 
others  added.  Barring  the  assignments  relating  to  the  admis- 
sion and  exclusion  of  evidence,  and  a  few  other  unimportant 
ones,  all  the  questions  now  argued  have  been  disposed  of  on 
the  two  former  appeals,  and  no  good  purpose  could  be  sub- 
served in  rearguing  those  questions  here.  If,  as  the  jury  found, 
the  minds  of  the  parties  did  not  meet  upon  some  essential  ele- 
ments, then  it  must  follow  that  no  contract  was  entered  into 
by  the  parties,  and  hence  the  defendant  retains  the  $1,000  of 
plaintiff's  money  without'  right  or  authority  of  law.  That 
is  practically  all  that  is  left  of  this  case. 

The  court  fully  and  fairly  submitted  all  questions  of  fact 
to  the  jury,  and,  in  view  that  four  juries  (the  first  verdict 
was  set  aside  by  the  trial  court)  have  now  passed  on 
the  facts,  and  all  have  found  in  favor  of  the  plaintiff,  2 

the  litigation  should  not  be  prolonged  unless  the  de- 
fendant has  been  prejudiced  in  some  substantial  right  during 
the  progress  of  the  trial  or  in  the  submission  of  the  case  to 
the  jury.  It  is,  however,  due  to  defendant's  counsel  to  say 
that  many  of  their  assignments,  and  a  large  part  of  their 
argument,  are  based  upon  the  theory  that  there  was  an  en- 
forceable contract  or  agreement  entered  into  between  the 
parties.  In  view  that  such  theory  is  not  the  correct  one,  the 
exceptions  to  the  instructions  and  the  assignments  relating' 
to  the  refusal  of  the  court  to  charge  as  requested  are  without 
merit. 

Nor  are  the  assignments  relating  to  the  admission  and  ex- 
clusion of  evidence  meritorious.  Without  going  into  further 
detail^  it  must  suffice  to  say  that  a  careful  exaEmination  of  the 
record  discloses  nothing  which  would  authorize  us  to  interfere 
with  the  judgment  in  favor  of  the  plaintiff  a  third  time. 

Tie  judgment  is  therefore  affirmed,  with  costs  to  the  plain- 
tiiE 

McCABTY  and  CORFMAN,  JJ.,  concur. 
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WHEELWRIGHT  v.  ROMAN 

No.  2996.    Decided  May  8,  1917.     (165  Pac.,  513.) 

1.  Trusts — ^Resulting  Trusts — Payment  op  (Consideration  for 
Conveyance  to  Another.  Where  a  wife  held  title  to  property  real 
and  pergonal  of  which  her  husband  was  the  sole  owner,  part  of  which 
had  been  inherited  by  the  husband  and  conveyed  to  the  wife,  and 
part  of  which  had  been  purchased  with  his  money  and  title  taken  in 
her  name,  for  business  convenience  and  for  lawful  purposes,  and 
the  wife  by  unequivocal  acts  and  conduct  clearly  indicated  that  she 
always  recognized  the  rights  of  her  husband  and  that  the  equitable 
title  to  the  property  was  in  him  and  made  deeds  to  him  of  such 
property,  the  property  was  held  by  her  in  trust  for  the  husband. 
(Page  14.) 

2.  Trusts — Resulting  Trusts — Husband's  Property  Held  by  Wifb. 
Where  a  wife  held  title  to  the  sole  property  real  and  personal  of  her 
husband  in  trust  for  his  benefit  and  made  deeds  and  assignments  of 
mortgages  to  the  husband  which  were  not  registered  and  of  which  she 
retained  possession,  and  all  members  of  the  family  including  a  daugh- 
ter,  who  delivered  such  deeds  and  assignments  to  the  husband  after 
the  death  of  the  wife,  understood  that  the  property  was  held  for  the 
sole  benefit  of  the  husband,  whether  or  not  the  deeds  were  sufficiently 
delivered  at  time  of  execution,  the  property  after  her  death  belonged 
to  the  husband.    (Page  16.) 

3.  Appeal  and  Error— Judgments  Appealable.  A  decree  ordering  a 
defendant  to  deliver  to  administratrix  property  real  and  personal 
conveyed  to  him  by  the  intestate  and  account  to  her  for  the  interest 
he  ma^  have  collected  on  the  notes,  mortgages,  etc,  was  a  final  and 
appealable  judgment,  since  the  provision  for  an  accounting  did  not 
affect  the  finality  of  the  judgment.     (Page  21.) 

4.  Jin)GMENT — Prayer  for  General  Belief — Belief  Awarded.  Where 
a  husband  was  sued  by  the  administratrix  of  his  wife  for  property 
conveyed  to  him  by  instruments  executed  by  intestate  of  which  he 
received  possession  after  her  death,  although  the  answer  contained 
a  prayer  for  general  relief  only,  defendant  was  entitled  to  such 
specific  relief  as  the  pleadings  and  the  evidence  authorised. 
(Page  21.) 

5.  Appeal  and  Error— Beview— Disposition  of  Cause.  Where  it  was 
more  convenient  to  make  and  enter  conclusions  of  law  and  judgment 
in  the  district  court,  the  Supreme  Court  will  do  no  more  than  indicate 
and  direct  what  the  findings,  conclusions  of  law,  and  judgments  shall 
be,  and  remand.     (Page  22.) 
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Appeal  from  District  Court,  Second  District;  Hon.  N  J. 
Harris,  Judge. 

Action  by  Mary  M.  Wheelwright,  as  administratrix  of  the 
estate  of  Gertrude  Roman,  deceased,  against  Daniel  B.  Roman. 

Judgment  for  plaintiff.    Defendant  appeals. 

Reversed  and  remanded,  with  directions. 

Joseph  Chez  for  appellant. 

Oeo.  Halverson  <&  A.  E.  Pratt  for  respondent. 

PRICK,  C.  J. 

The  plaintiff,  as  the  administratrix  of  the  estate  of  Gtertrude 
Roman,  deceased,  brought  this  action  in  equity  against  the 
defendant.  The  purpose  of  the  action  was  to  require  the  de- 
fendant to  assign  to  the  plaintiff,  as  administratrix  of  said 
estate,  certain  notes  and  mortgages  which  she  alleged  were 
the  property  of  the  deceased  at  the  time  of  her  death ;  to  require 
him  to  account  for  the  interest  he  collected  on  said  notes  and 
mortgages;  to  cancel  the  deeds  to  certain  real  estate,  which 
were  made  by  the  deceased  in  her  lifetime,  in  which  the  latter 
conveyed  to  the  defendant  the  real  estate  therein  described, 
and  which  plaintiff  alleged,  in  her  complaint,  were  not  de- 
livered to,  but  were  vrrongfully  obtained  by,  the  defendant; 
and  that  such  real  estate  be  declared  the  property  of  said 
estate.    Plaintiff  also  prayed  for  general  relief. 

The  defendant,  in  his  answer  to  the  complaint,  set  forth  the 
facts  concerning  the  ownership  of  said  real  estate  and  said 
notes  and  mortgages  in  detail.  He,  among  other  things,  in 
substance  alleged  that  the  title  to  the  real  estate  described  in 
said  deeds  was  placed  in  the  name  of  the  deceased  for  a  special 
purpose,  and  that  she  held  the  same  in  trust  for  his  use  and 
benefit ;  that  the  notes  and  mortgages  mentioned  in  the  com- 
plaint were  made  in  the  name  of  the  deceased  for  convenience 
merely,  and  all  of  said  notes,  and  mortgages  were  duly  assigned 
to  the  defendant  by  said  deceased  during  her  lifetime;  that 
the  deceased  in  her  lifetime  also  made  the  deeds  to  the  real 
estate  referred  to  in  the  complaint  and  delivered  the  same 
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to  the  defendant.  He  also  specially  alleged  that  he  famished 
the  whole  consideration  or  purchase  price  for  the  real  estate 
described  in  said  deeds  and  for  the  notes  and  mortgages 
described  in  the  complaint,  and  that  the  deceased  held  all 
of  said  notes  and  mortgages,  together  with  said  real  estate,  in 
trust  for  the  defendant  and  for  his  use  and  benefit.  The 
defendant  prayed  judgment  that  the  plaintiff  take  nothing  by 
her  complaint,  and  for  general  relief. 

The  pleadings  are  very  long  and  go  into  great  detail  with 
respect  to  the  transactions  involved,  but  we  think  the  fore- 
going, when  supplemented  by  the  statement  of  facts  which 
follows,  will  sufficiently  indicate  the  nature  and  purpose  of 
the  action  and  the  defenses  set  up  by  the  defendant,  and  also 
sufficiently  indicate  the  issues  involved. 

There  is  little,  if  any,  conflict  in  the  evidence,  and  the  ques- 
tions to  be  determined  are  largely  questions  of  law  rather 
than  fact. 

The  substance  of  the  evidence  is  to  the  effect  that  Gertrude 
Roman,  the  deceased,  was  the  wife  of  the  defendant ;  that  she 
died  intestate  in  Weber  County,  Utah,  on  May  1,  1910 ;  that 
the  plaintiff  was  appointed  administratrix  of  the  decedent's 
estate  on  December  8,  1913 ;  that  this  action  was  commenced 
September  1,  1914 ;  that  the  deceased  and  the  defendant  lived 
together  as  husband  and  wife  for  many  years  and  had  reared 
a  family  of  six  children,  five  of  whom  were  living  at  the  time 
of  trial  in  Ogden  City,  Utah ;  that  in  June,  1888,  the  father  of 
the  defendant  before  the  former's  death  conveyed  to  the  latter 
by  warranty  deed  a  portion  of  the  real  estate  described  in  the 
complaint ;  that  the  defendant,  thereafter,  in  1889,  sold  a  part 
of  said  real  estate,  and  thereafter,  with  the  proceeds  thereof, 
purchased  other  parcels  of  the  real  estate  described  in  the 
complaint;  that  in  October,  1896,  the  defendant,  without  con- 
sideration, conveyed  a  part  of  the  property  which  was  conveyed 
to  him  by  his  father  to  the  deceased;  that  in  August,  1894, 
the  defendant  purchased,  with  his  own  money,  other  parcels 
of  the  real  estate  described  in  the  complaint,  all  of  which  were 
also  conveyed  to  the  deceased  without  consideration  as  afore- 
said; that  thereafter,  on  the  13th  day  of  May,  1899,  the 
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deceased  made  certain  deeds  in  which  she  conveyed  all  of 
the  foregoing  real  estate  to  the  defendant,  and  said  deeds 
were  made  to  avoid  the  expenses  of  administration;   that  no 
manual  delivery  of  said  deeds  was  ever  made  to  him,  but  the 
deceased  continued  in  possession  thereof  during  all  of  the 
time  from  May,  1899,  to  the  time  of  her  death  in  1910 ;  that 
after  her  death  one  of  the  daughters  of  the  deceased  and  the 
defendant  delivered  said  deeds  to  the  defendant,  and  he  then 
had  them  recorded  in  the  records  of  Weber  County;  that 
during  the  period  from  about  1893  or  1894,  up  to  the  time  of 
the  death  of  the  decedent,  the  defendant  had  loaned  con- 
siderable money  to  citizens  of  Ogden ;  that  he  could  not  read 
or  write,  except  to  write  his  own  name;  that  the  deceased, 
upon  the  other  hand,  could  read  and  write  readily,  and  all  of 
the  notes  and  mortgages,  amounting  to  $9,500,  were  taken  in 
her  name  because  she  was  more  capable  of  transacting  the 
business  than  was  the  defendant;   that  all  of  the  notes  and 
mortgages  described  in  the  complaint  were  made  as  aforesaid, 
and  the  deceased  during  her  lifetime  made  assignments  of  all 
of  them,  but  said  notes  and  mortgages,  together  with  the  as- 
signments thereof,  were  all  in  her  possession  at  the  time  of 
her  death;  that  the  whole  of  the  money  represented  by  the 
notes  and  mortgages  in  question,  as  well  as  the  consideration 
for  all  of  the  real  estate  described  in  the  complaint,  was  the 
money  of  the  defendant,  and  the  deceased  did  not  contribute 
anything  except  her  services  as  aforesaid ;  that  the  deceased,  on 
numerous  occasions,  and  to  divers  persons,  declared  that  the 
real  estate  and  the  notes  and  mortgages  in  question  belonged  to 
her  husband,  the  defendant,  and  that  she  held  the  title  thereof 
for  business  reasons,  or  for  convenience  merely. 

The  foregoing  is  a  mere  outline  of  the  principal  facts,  and, 
to  avoid  repetition,  we  shall,  in  the  course  of  the  opinion,  refer 
to  some  other  matters  more  in  detail. 

A  trial  to  the  court  resulted  in  findings  of  fact  and  con- 
clusions of  law  in  favor  of  the  plaintiff.  The  court  entered 
judgment  declaring  that  the  deceased  was  the  owner  of  all  of 
said  real  estate  at  the  time  of  her  death,  that  at  said  time 
she  also  was  the  owner  of  all  of  the  notes  and  mortgages,  and 
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that  the  defendant  surrender  all  of  said  notes  and  mortgages 
to  the  plaintiff,  as  the  administratrix  of  said  estate,  and  to 
account  to  her  for  any  interest  he  had  theretofore  collected 
and  for  the  rents  and  profits  derived  by  him  from  said  real 
estate  since  the  death  of  the  decedent.  The  defendant  appeals 
from  the  judgment.  In  his  assignments  he  assails  the  findings 
of  fact  as  being  contrary  to  the  undisputed  evidence  and 
insists  that  the  conclusions  of  law  and  judgment  are  contrary 
to  law. 

Counsel  for  the  defendant,  in  their  brief,  with  much  vigor, 
contend  that,  notwithstanding  the  fact  that  the  deeds  to 
the  real  estate  in  question  and  the  assignments  of  the  1 

mortgages  described  in  the  complaint  were  in  the  posses- 
sion of  the  deceased  at  the  time  of  her  death,  yet  they  all  were 
intended  to  be,  and  were  as  a  matter  of  law,  delivered  to  the 
defendant,  and  that  he  was  lawfully  possessed  thereof,  and 
that  the  equitable,  as  well  as  the  legal,  title  to  all  of  said  real 
estate,  as  well  as  the  said  notes  and  mortgages,  was  in  the 
defendant  at  the  time  of  his  wife's  death,  and  the  same  always 
was,  and  now  is,  his  property.  Counsel  cite  many  cases  in 
which  they  contend  it  is  held  that,  under  facts  substantially 
like  those  in  this  case,  the  delivery  of  the  instruments  there  in 
question  was  sufficient  in  law.  Among  other  cases  that  they 
cite  and  rely  on  are  the  following :  Walker  v.  Oreen,  23  Colo. 
App.  154,  128  Pac.  855 ;  Matson  v.  Johnson,  48  Wash.  256,  93 
Pac.  324,  125  Am.  St.  Rep.  924;  Oage  v.  Gage,  36  Mich.  229; 
Newton  v.  Bealer,  41  Iowa,  334 ;  Somers  v.  Pumphrey,  24  Ind. 
239-240;  Dukes  v.  Spangler,  35  Ohio  St.  119 ;  Stone  v.  Duvdll, 
77  111.  475 ;  Tabor  v.  Tabor,  136  Mich.  255,  99  N.  W.  4 ;  Dyer  v. 
Skadan,  128  Mich.  348,  87  N.  W.  277,  92  Am.  St.  Rep.  461. 
"VNTiile  in  at  least  some  of  the  foregoing  cases,  under  facts 
and  circumstances  in  many  respects  similar  or  analogous  to 
those  in  the  case  at  bar,  the  appellate  courts  sustained  the 
findings  of  the  trial  courts  that  the  instruments  there  in  ques- 
tion were  intended  to  be  and  were  delivered,  yet  it  must  be 
conceded  that,  while  the  facts  and  circumstances  in  the  case 
at  bar  indicate  a  clear  intention  on  the  part  of  the  deceased 
to  vest  the  title  and  ownership  of  all  the  property  in  question 
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in  the  defendant,  the  evidence  is  also  clear  that,  so  far  as  the 
deeds  to  the  real  estate  are  concerned,  there  never  was  an 
actual  or  manual  delivery  of  them  to  the  defendant  until 
after  the  death  of  the  deceased.  In  view  that  the  undisputed 
facts  and  circumstances  make  the  case  at  bar  a  border-line 
case  upon  the  question  of  delivery,  and  for  the  reason,  as  will 
hereinafter  appear,  that  those  same  facts  and  circxunstances 
leave  practically  no  room  for  doubt  that  the  deceased  held 
the  title  to  all  of  the  real  estate  as  well  as  to  all  of  the  notes 
and  mortgages  in  question  in  trust  for  the  defendant,  it 
becomes  unnecessary  for  us  to  express,  and  hence  we  do  not 
express,  an  opinion  upon  the  question  of  whether  the  acts  and 
conduct  of  the  deceased  constituted  a  delivery  of  the  deeds 
and  notes  and  the  assignments  thereof  to  the  defendant. 

We  therefore  proceed  to  a  consideration  of  whether  the 
deceased  held  the  property  in  question  in  this  case  in  trust 
for  the  use  and  benefit  of  her  husband,  the  defendant.  Upon 
that  question,  the  evidence,  as  before  stated,  is  practically  un- 
disputed that  the  defendant  was  the  sole  owner  of  all  the 
property  in  question,  and  that  the  title  to  the  real  estate  was 
placed  in  the  name  of  the  deceased  for  convenience  and  for 
lawful  purposes.  What  is  true  with  respect  to  the  real  estate 
is  likewise  true  with  respect  to  the  notes  and  mortgages.  Again, 
the  unequivocal  acts  and  conduct  of  the  deceased  clearly  indi- 
cate that  she  always  recognized  the  rights  of  the  defendant, 
and  that  the  title  to  the  property,  that  is,  the  beneficial  or 
equitable  title,  was  in  him.  The  mere  fact  that  she  made  the 
deeds  by  which  she  conveyed  the  real  estate  to  her  husband, 
and  that  she  made  all  of  the  assignments  of  the  notes  and 
mortgages,  although  not  delivered,  nevertheless  constitutes 
strong  evidence  that  she  constantly  recognized  the  fact  that 
the  property  was  not  her  own.  Plaintiff's  counsel,  however, 
point  to  the  fact  that  there  is  ample  evidence  to  show  that  the 
deeds  and  assignments  were  made  for  the  purpose  of  avoiding 
the  trouble  and  expense  of  administering  upon  the  decedent's 
estate.  A  sufficient  answer  to  that  contention,  however,  is 
that,  if  that  had  been  the  purpose  of  the  deceased,  why  was 
the  whole  of  the  real  estate  conveyed  and  all  of  the  notes  and 


Digitized  by 


Google 


16  SUPREME  COURT  OP  UTAH  [May 

"Wheelwright  v.  Roman,  60  Utah  10 

mortgages  assigned  to  the  husband  of  the  deceased,  the  de- 
fendant? Administration  of  the  estate  cotdd  just  as  well  have 
been  avoided  by  conveying  the  real  estate  and  by  assigning 
the  notes  and  mortgages  to  her  husband  and  their  children 
in  the  proportions  she  desired  to  have  them  divided  among 
them,  as  to  convey  all  of  the  real  estate  and  all  of  the  notes 
and  mortgages  to  her  husband,  the  defendant.  The  fact,  if  it 
be  a  fact,  however,  that  the  deeds  were  made  for  the  purpose 
of  avoiding  the  expense  incident  to  administering  the  estate, 
in  no  way  either  affects  or  weakens  the  controlling  fact  that 
the  deceased  held  the  title  to  all  of  the  property  in  question 
in  trust  for  the  defendant. 

When  the  foregoing  circumstances  are  considered  in  the 
light  of  the  numerous  declarations  of  the  deceased 
during  her  lifetime,  and  up  to  within  a  short  time  of  2 

her  death,  then,  as  we  before  stated,  there  is  little,  if  any, 
room  to  doubt  that  she  held  all  of  the  property  in  question  In 
trust  for  her  husband.  One  witness,  in  referring  to  the  declara- 
tions of  the  deceased  concerning  the  real  estate  in  question 
(quoting  from  the  bill  of  exceptions),  in  part  testified: 

'*She  [the  deceased]  said  the  property  was  all  Mr.  Roman's, 
he  inherited  it  from  his  father,  and  she  didn't  have  anything 
to  say  without  Mr.  Roman's  consent,  she  was  merely  a  busi- 
ness man,  that  is,  understood  the  business  better  than  he  did, 
and  consequently  she  attended  to  the  business,  and  she  had 
some  of  her  property  in  her  name  on  that  account,  because 
she  was  attending  to  his  business  and  he  didn't  read  or  write 
very  good,  and  she  understood  it,  and  it  was  much  better  in 
her  name  than  it  would  be  in  his,  that  is,  to  transact  business, 
but  that  was  his  property,  because  he  wouldn't  sell  it,  he  said 
he  was  going  to  keep  it  for  his  sons." 

In  referring  to  the  other  parcel  of  real  estate  included  in 
the  deeds  referred  to  in  the  complaint,  the  witness  testified : 

*'The  property  here  in  town,  she  [the  deceased]  told  me 
it  belonged  to  Mr.  David  Roman,  that  is,  Mr.  Roman's  father, 
and  just  prior  to  his  death  he  deeded  it  to  him  the  [de- 
fendant]." 
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The  witness  further  said : 

' '  She  told  me  that  the  place  in  town  belonged  to  her  husband, 
that  they  would  come  and  live  in  town  if  they  would  sell  the 
farm — ^they  called  that  their  home,  and  they  would  sell  the 
farm  and  live  in  town,  but  Mr.  Roman  objected  on  account  of 
liaving  three  or  four  boys.   He  wanted  to  save  it  for  the  boys.  * ' 

Another  witness,  who  transacted  business  for  the  deceased, 
testified  that,  in*  referring  to  the  money  that  was  being  loaned, 
and  which  is  represented  by  the  notes  and  mortgages  in  ques- 
tion, the  deceased  said : 

**The  money  we  are  placing  out  is  my  husband's  money — 
my  husband 's  money  which  I  am  placing  out  in  my  name. ' ' 

The  witness  testified ' '  that  was  the  sum  and  substance  of  the 
conversation"  he  had  with  the  deceased.  The  same  witness 
testified  that  the  assignments  of  the  note  and  mortgages  were 
all  made  in  accordance  with  *'her  instructions." 

Another  witness  testified  that  the  deceased,  in  referring  to 
the  making  of  the  loans,  said:  ''She  done  the  business;  she 
said  she  done  the  business  for  Roman,"  the  defendant. 

Some  time  before  her  death,  the  deceased  exhibited  all  of 
the  notes  and  mortgages,  together  with  the  assignments  there- 
of, and  the  deeds  to  the  real  estate  in  question,  to  one  of  her 
daughters,  and  the  daughter  testified  that  her  mother  then 
said: 

**  Come  here.  I  want  to  show  you  these  papers.  I  want  you 
to  know  how  I  fix  these,  and  I  am  going  to  have  all  of  them 
fixed.  In  case  anything  happens  to  me,  you  can  always  carry 
on  the  business  with  papa." 

The  same  witness  and  one  or  two  others  also  testified  that 
the  deceased  told  them  that  she  wanted  the  daughter  to 
transact  the  business  for  her  father  the  same  as  the  deceased 
had  been  transacting  it  in  the  past. 

There  were  other  witnesses  who  testified  to  other  declara- 
tions of  the  deceased  by  which  she  clearly  and  unequivocally 
indicated  that  she  at  no  time  claimed  ownership  of  the  property 
in  question,  or  any  part  of  it,  and  that  she  always  regarded 
it  as  her  husband's  property,  and  that  all  of  it  was  placed 
in  her  name  for  convenience  and  for  legitimate  and  lawful 
VoLSO— 2 
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purposes,  and  that  she  held  the  title  thereof  for  his  use  and 
benefit.  Indeed,  the  whole  trend  of  the  evidence,  that  is,  the 
great  weight  and  effect  thereof,  is  as  above  indicated.  It 
should  also  be  remembered  that  the  deceased  was  suddenly 
stricken  with  paralysis,  and,  while  she  lingered  for  some  days, 
yet  she  never  regained  consciousness  after  she  was  stricken, 
and  died  in  an  unconscious  condition.  She  was  thus  prevented 
from  giving  any  directions  or  making  any  disposition  of  the 
property  in  question  other  than  she  had  made. 

The  testimony  of  the  several  witnesses  respecting  the  declara- 
tions and  statements  made  by  the  deceased  is  not  disputed; 
Counsel  for  defendant  insist  that,  under  the  undisputed  facts 
and  circumstances,  it  was  the  duty  of  the  trial  court  to  declare, 
as  a  matter  of  law,  that  the  deceased  held  all  of  the  property 
in  question  in  trust  for  the  defendant.  Counsel  cite  and  rely 
upon  the  following,  among  other,  cases  in  support  of  their 
contention:  Taylor  v.  Morris,  163  Cal.  717,  127  Pac.  66; 
Fanning  v.  Green,  156  Cal.  279,  104  Pac.  308;  Cooney  v. 
Olynn,  157  Cal.  587,  108  Pac.  506;  Silvey  v.  Hodgdon,  52 
Cal.  363 ;  Dorman  v.  Dorman,  187  111.  154,  58  N.  E.  235,  79 
Am.  St.  Rep.  210 ;  Culp  v.  Price,  107  Iowa,  133,  77  N.  W.  848 ; 
Faylor  v.  Faylor,  136  Cal.  92,  68  Pac.  482;  BaUey  v.  Dobbins, 
67  Neb.  548,  93  N.  W.  687;  Akin  v.  Akin,  268  111.  324,  109 
N.  E.  268;  Endsley  v.  Taylor,  143  Ga.  607,  85  S.  E.  852; 
Leroy  v.  Norton,  49  Colo.  490,  113  Pac.  529;  Dieckman  v. 
Merkh,  20  Cal.  App.  605, 130  Pac.  27;  Odell  v.  Moss,  137  Cal. 
542,  70  Pac.  547.  In  some  of  the  foregoing  cases  the  question 
arose  as  between  husband  and  wife ;  in  others,  between  father 
and  child;  and,  in  others  still,  between  brother  and  sister. 
The  evidence  respecting  the  trust  in  each  one  of  the  foregoing 
cases  was  much  less  convincing  than  is  the  evidence  upon  that 
question  in  the  case  at  bar.  In  view  of  the  importance  of 
the  question  involved,  we  shall  take  the  liberty  of  quoting 
from  a  few  of  the  foregoing  cases. 

In  Cooney  v.  Glynn,  supra,  in  the  course  of  the  opinion  the 
law  is  stated  thus : 

"It  has  been  established  by  a  number  of  decisions  in  this  state  that 
where  confidential  relations  exist  between  two  parties,  and  one  of  them 
executes  a  conveyance  of  real  estate  to  the  other,  upon  a  parol  promise 
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by  the  otlier  that  he  will  hold  it  for  the  benefit  of  the  grantor,  or  for  the 
benefit  of  some  third  person  in  whom  the  grantor  is  interested,  there  being 
no  other  consideration  for  the  conveyance,  a  trust  arises  by  operation  of 
law  in  favor  of  the  grantor,  or  in  favor  of  the  third  person,  for  whom  the 
property  is  to  be  held.  It  is  the  violation  of  the  parol  promise  which 
constitutes  the  fraud  upon  which  the  trust  arises.  If  made  ih.  good  faith, 
and  if  it  is  of  a  continuing  nature,  the  performance  of  it  for  a  time 
does  not  prevent  a  trust  from  arising  when  it  is  broken  and  repudiated." 

In  Bailey  v.  Dobbins,  supra,  the  Supreme  Court  of  Nebraska 
states  the  rule  in  the  following  words: 

''Generally  speaking,  where  the  purchase  money  of  land  is  paid  by 
one  person,  and  the  title  is  taken  in  the  name  of  another,  the  party  taking 
the  title  is  presumed  to  hold  it  in  trust  for  him  who  pays  the  purchase 
price.  The  reason  given  for  this  rule  is  that  the  party  who  pays  the 
money  is  presumed  to  intend  to  become  the  owner  of  the  property,  and 
the  beneficial  title  follows  such  intention.  This  presumption,  however, 
does  not  arise  where  the  legal  title  is  taken  in  the  name  of  some  person 
for  whom  the  purchaser  is  under  a  legal  or  moral  obligation  to  provide. 
In  such  case,  the  presumption  arises  that  the  conveyance  was  intended  as 
an  advancement  to  the  nominal  purchaser.  The  foregoing  will  be  recog- 
nized as  elementary.  Whether  the  conveyance  be  to  a  stranger,  or  to 
one  for  whom  the  purchaser  is  bound  to  provide,  the  presumption  arising 
therefrom  is  not  of  law,  but  of  fact,  which  may  be  rebutted  by  evidence 
tending  to  show  that  the  intention  of  the  purchaser  was  different  from 
that  to  be  inferred  from  the  bare  fact  of  such  conveyance.  This,  also,  is 
elementary.  Hence,  in  either  case,  when  it  appears  that  the  purchase 
money  has  been  paid  by  one  person,  and  the  title  taken  in  the  name  of 
another,  the  question  is  whether  it  was  intended  that  the  one  to  whom 
the  conveyance  was  made  should  take  the  entire  estate,  or  that  the  one 
paying  the  purchase  price  should  hold  the  equitable  title  to  the  property. 
When  the  intention  in  that  behalf  is  ascertained,  the  courts  will  give  it 
effect,  if  possible." 

In  Dorman  v.  Dorman,  supra,  the  law  is  stated  in  the  head- 
notes  in  58  N.  E.  235,  thus: 

' '  Where  a  husband  purchases  land,  and  takes  the  deed  therefor  in  the 
name  of  his  wife,  the  burden  of  proof  to  establish  a  resulting  trust  in  his 
favor  as  against  her  heirs,  and  to  rebut  the  presumption  that  such  convey- 
ance was  intended  as  an  advancement  to  the  wife,  is  on  the  husband. 

"A  husband  purchased  land,  and  paid  the  consideration  therefor,  but 
took  the  deed  in  the  name  of  his  wife.  He  made  permanent  improve- 
ments on  the  land,  paid  the  taxes,  and  exercised  complete  control  over  it, 
and  he  and  the  wife  occupied  the  premises  for  a  time.  The  land  con- 
stituted the  principal  part  of  his  estate,  and  he  had  a  family  of  small 
children.     The  wife  had  said  that  the  land  was  deeded  to  her  in  trust  for 
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the  husband.  Held  sufficient  to  show  a  resulting  trust  therein  in  favor 
of  the  husband." 

It  is  also  made  clear  in  the  foregoing  cases  that  there  is  little, 
if  any,  room  for  the  presumption  insisted  on  by  plaintiff's 
counsel  that  the  property  in  question  was  transferred  to  the 
deceased  as  an  advancement.  Indeed,  all  the  facts  and  circum- 
stances in  the  case  at  bar  rebut  such  a  presumption. 

We  thus  have  a  case  where  all  the  property  in  question  was 
clearly  shown  to  have  been  the  sole  property  of  the  defendant ; 
where  the  reason  why  it  was  held  in  the  name  of  the  deceased 
is  clear  and  reasonable ;  where  the  deceased,  during  her  life- 
time and  during  a  long  period  of  years,  many  times  declared 
the  true  origin  of  her  title,  and  that  the  property  was  not  hers, 
and  that  she  held  the  title  thereto  merely  as  a  matter  of  con- 
venience for  the  use  and  benefit  of  the  defendant,  her  husband ; 
where  the  acts  and  conduct  of  the  deceased  in  making  the  deeds 
to  the  real  estate  and  the  assignments  of  the  notes  and  mort- 
gages, when  viewed  in  the  light  of  her  declarations,  clearly 
indicate  that  she  never  did  claim,  or  intended  to  claim,  the 
property,  or  any  of  it,  as  her  own,  but  always  regarded  it  as 
the  property  of  her  husband,  the  defendant.  The  daughter 
who  delivered  the  deeds  and  the  assignments  of  the  mortgages 
to  her  father  after  the  mother's  death  also  clearly  understood 
that  she  was  merely  effectuating  the  well-grounded  and  long- 
continued  purposes  of  her  mother,  the  deceased.  It  would 
seem  that  all  of  the  other  members  of  the  family  must  have 
joined  in  the  conclusions  of  the  daughter  just  referred  to,  in 
view  that  no  application  for  administration  was  made  until 
more  than  3^  years  after  the  mother's  death  and  that  this 
action  was  not  commenced  for  nearly  a  year  after  plaintiff  was 
appointed  administratrix  of  the  mother's  estate.  Nor,  in  view 
that  the  true  condition  of  things  was  known  by  all  concerned, 
was  there  any  reason  for  the  delay  aforesaid.  The  defendant 
has  now  reached  the  age  of  upwards  of  seventy  years.  So  far 
as  the  record  discloses,  he  has  no  other  property  than  the 
property  in  question.  The  evidence  also  shows  that,  although 
the  defendant  had  no  education,  yet  he  is  possessed  of  a  natural 
instinct  and  ability  to  make  money,  and  that  it  was  largely,  if 
not  entirely,  due  to  his  efforts  that  the  property  in  question 
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was  accumulated.  Under  the  undisputed  facts  and  circum- 
stances, therefore,  it  would  be  a  reproach  both  to  the  courts 
and  to  the  law  if,  in  his  old  age,  he  could  be  deprived  of  the 
use  of  his  own  property,  and  would  be  required  to  stand  by 
and  see  his  estate  administered  during  his  lifetime  by  another. 
Of  what  use  are  constitutional  guaranties  respecting  the  rights 
of  property,  if  they  may  be  disregarded  by  the  courts! 

In  our  opinion,  the  district  court  committed  manifest  error 
in  holding  that  the  property  in  question  was  the  property  of 
the  deceased  at  any  time,  and  especially  at  the  time  of  her 
death,  and  in  refusing  to  enforce  the  trust. 

Plaintiff's  counsel  further  contend  that,  in  view 
that  the  judgment  requires  an  accounting  to  be  made  3 

by  the  defendant,  for  that  reason  the  judgment  is  not 
final,  and  hence  not  appealable.  The  contention  is  not  tenable. 
What  is  required  from  the  defendant  is  a  part  of  the  final 
judgment.  The  defendant  appeals  from  that  part,  as  well  as 
from  all  other  parts.  The  judgment  is  not  interlocutory, 
but  is  final  and  conclusive  respecting  all  matters  covered 
thereby.  The  mere  fact  that  the  defendant  is  ordered  to  deliver 
the  property  to  the  plaintiff  and  to  account  to  her  for  the 
interest  that  he  may  have  collected  on  the  notes  and  mortgages, 
etc.,  does  not  affect  the  finality  of  the  judgment.  If  authority 
be  required  upon  a  proposition  as  elementary  as  the  one  now 
under  consideration,  the  following  cases  will  be  found  directly 
in  point :  Johnson  v.  Northern  Trust  Co,,  184  111.  App.  549 ; 
Allison  V.  Drake,  145  111.  500,  32  N.  B.  537 ;  McMurray  v.  Day, 
70  Iowa,  671,  28  N.  W.  476 ;  Adams  v.  Sayre,  76  Ala.  509. 

Finally,  the  question  arises  whether  the  defendant  can  be 
given  proper  relief,  in  view  that  general  relief  is  prayed 
for  in  the  answer  without  prajdng  for  the  specific  4 

relief,  to  which,  in  view  of  the  foregoing  opinion,  he 
is  entitled.    That,  in  case  general  relief  only  is  asked,  any 
relief  that  is  ^pported  by  the  pleadings,  and  the  evidence 
may  be  granted,  is  well  settled.    In  Rollins  v.  Forbes,  10  Cal. 
299,  the  rule  is  stated  thus : 

"If  the  specific  relief  asked  cannot  be  granted,  such  relief  as  the 
ease  stated  in  the  bill  authorizes  may  be  had  under  the  clause  in  the 
prayer  for  general  relief." 
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To  the  same  effect  are  Ross  v.  Purse,  IT  Colo.  24,  28  Pac. 
473 ;  Davis  v.  Davis,  9  Mont.  267,  23  Pac.  715 ;  Kleinschmidt  v. 
SteOe,  15  Mont.  181,  38  Pac.  827;  1  Suth.  Code  PL  &  Pr.  111. 

In  view  that  it  is  more  convenient  to  make  and  enter  con- 
clusions of  law  and  judgment  in  the  district  court, 
we  shall  do  no  more  than  indicate  and  direct  what  the  5 

findings,  conclusions  of  law,  and  judgment  shall  be. 

The  findings  of  fact  and  conclusions  of  law,  so  far  as  incon- 
sistent with  this  opinion,  are  set  aside,  and  the  judgment 
reversed.  The  cause  is  remanded  to  the  district  court,  with 
directions  to  make  findings  of  fact  and  conclusions  of  law  in 
conformity  with  the  views  expressed  in  this  opinion,  and  to 
enter  judgment  requiring  the  plaintiff,  as  administratrix  of 
the  estate  of  Gertrude  Roman,  deceased,  to  execute  and  deliver 
to  the  defendant  a  proper  deed  of  conveyance  to  all  of  the 
real  estate  described  in  the  complaint  that  is  in  controversy 
in  this  action,  and,  in  case  said  administratrix  refuses  to  make 
such  a  conveyance,  to  direct  that  the  judgment  or  decree  en- 
tered shall  constitute  such  conveyance ;  that  the  court  adjudi- 
cate and  declare  the  title  to  said  real  estate  to  be  in  the  defen- 
dant and  that  he  is  the  owner  thereof,  and  that  the  title  thereto 
be  quieted  in  him ;  that  the  defendant  be  declared  to  be  the  sole 
owner  of  all  the  notes  and  mortgages  in  controversy ;  and  that 
the  administratrix  also  be  required  to  execute  and  to  deliver 
to  the  defendant  proper  and  sufficient  assignments  to  all  of 
the  notes  and  mortgages  aforesaid. 

It  is  further  ordered  that,  in  case  there  are  sufficient  assets 
in  said  estate,  the  costs  and  expenses  of  this  appeal  be  by  the 
district  court  ordered  to  be  paid  out  of  said  estate,  and,  if  there 
are  no  assets  in  said  estate,  then  it  is  ordered  that  neither 
party  to  this  appeal  recover  costs. 

McC ARTY  and  CORFMAN,  JJ.,  concur. 
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TANNER  V.  JOHNSON 

No.  2992.    Decided  May  8,  1917.     (165  Pae.,  466.) 

1.  Contracts — Breach  op  Contract  to  Thresh  Grain — Evidenob. 
In  an  action  to  recover  damages  for  breach  of  an  oral  executory 
a^^reement  under  which  plaintiff  was  to  thresh  defendant's  grain, 
evidence  and  admissions  of  pleadings  held  to  make  a  prima  fade  ease 
for  plaintiff.     (Page  25.) 

2.  Contracts — Contract  to  Thresh  Grain — ^Bight  to  Terminate. 
That  defendant  had  notified  plaintiff  of  the  termination  of  contract 
before  the  time  fixed  for  its  performance  did  not  preclude  recovery.^ 
(Page  25.) 

3.  Dahaqes — Renunciation  op  Contract  to  Thresh  Grain.  The 
measure  of  damages  for  renunciation  of  a  contract  to  thresh  grain 
was  the  net  profit  thresher  would  have  realized  had  he  been  permitted 
to  do  the  threshing.     (Page  25.) 

Appeal  from  District  Court,  Third  District;  Hon.  Geo.  0. 
Armstrong,  Judge. 

Action  by  J.  J.  Tanner  against  Henry  Johnson. 

From  a  judgment  of  nonsuit  and  from  an  order  denying 
his  motion  for  a  new  trial,  plaintiff  appeals. 

Remanded,  with  directions  to  grant  a  new  trial. 

Evans,  Evans  &  Folland  for  appellant. 

L.  L.  Baker  and  W.  8.  Marks  for  respondent. 

CORPMAN,  J. 

Plaintiff  brought  this  action  against  the  defendant  in  the 
district  court  of  Tooele  county  to  recover  damages  alleged  to 
have  been  sustained  because  of  the  renunciation  of  an  oral  ex- 
ecutory agreement.  Briefly  stated,  the  complaint  alleges  that 
an  agreement  was  entered  into  between  the  plaintiff  and  the 
defendant  whereby  the  defendant  employed  the  plaintiff  to 
thresh  the  grain  raised  upon  defendant's  farm  for  the  season 
of  1915 ;  that  the  grain  was  to  be  threshed  on  or  about  October 


*  Eolland-Coolc  Mfg.  Co.  v.  Con.  W.  A  M.  Co.,    49  Utah,  43,  161  Pac. 
922. 
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1,  1915,  in  consideration  of  which  the  defendant  was  to  pay 
to  plaintiff  a  reasonable  toll  of  8^^  bushels  for  each  100  bushels 
or  fraction  thereof  threshed;  that  on  or  about  the  14th  day 
of  September,  1915,  the  defendant  repudiated  the  contract 
thus  entered  into,  to  plaintiff's  damage  in  the  sum  of  $300,  for 
which  sum  plaintiff  prayed  judgment  and  costs. 

The  answer,  in  substance,  admits  the  agreement,  and  af- 
firmatively alleges  that  plaintiff  represented  to  defendant  he 
would  thresh  his  grain  in  a  first-class  manner,  and  with  a 
machine  that  would  do  first-class  work  so  that  there  would  be 
little,  if  any,  loss,  and  that  the  grain  would  be  threshed  at  the 
agrefed  time  without  unnecessary  delay ;  that  defendant  can- 
celed and  terminated  the  contract  on  or  about  September  10, 
3915,  on  receiving  information  from  various  sources  that  the 
machine  with  which  plaintiff  intended  to  do  the  threshing  did 
not  do  satisfactory  work,  in  that  it  did  not  thresh  grain  clean, 
and  that  large  losses  were  being  sustained  by  various  persons 
for  whom  plaintiff  had  threshed  and  was  threshing ;  that  great 
delays  were  continually  occurring  which  caused  great  ex- 
pense and  annoyance  for  any  person  for  whom  plaintiff 
attempted  to  thresh  grain ;  and  that  plaintiff  sustained  no  loss 
whatever  by  reason  of  defendant  not  permitting  plaintiff  to 
thresh  his  grain. 

At  the  trial,  which  was  to  the  court  without  a  jury,  the 
defendant,  in  brief,  testified,  when  called  as  a  witness  for  the 
plaintiff,  that  he  employed  plaintiff  to  thresh  the  grain  raised 
in  1915,  and  afterwards  canceled  the  employment;  that  the 
grain  raised  by  him  in  1915  was  threshed  by  another  than  the 
plaintiff,  and  that  the  value  of  the  toll  for  the  threshing  would 
have  amounted  to  $194  at  the  price  fixed  under  his  agreement 
with  plaintiff;  that  it  was  the  understanding  that  if  the 
plaintiff  was  to  do  the  threshing  he  was  also  to  do  the  thresh- 
ing for  others  in  the  vicinity ;  that  plaintiff  threshed  for  de- 
fendant in  1914,  and  had  inquired  how  the  defendant  liked 
the  job.  ''I  told  him  it  was  very  good.  He  then  asked  me,  he 
says,  *  Could  I  have  your  threshing  for  1915.'  I  said,  'Yes; 
if  your  job  is  as  good  as  it  has  been  this  year  you  can  have 
it.'  " 
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The  plaintiff  testified  in  his  own  behalf  that  the  net  profit 
to  him  would  have  amounted  to  $122,  and  that  there  was  no 
understanding  between  him  and  the  defendant  that  he  was  to 
do  the  threshing  for  others  in  the  vicinity. 

At  the  conclusion  of  plaintiff's  evidence  a  nonsuit  was 
granted  on  the  application  of  the  defendant.  A  motion  for  a 
new  trial  was  made  and  denied.    Plaintiff  appeals. 

The  only  question  for  this  court  to  determine  is  whether  the 
plaintiff,  when  he  rested  at  the  trial,  had  under  the  admissions 
of  the  pleadings  and  the  evidence,  established  a  prima  facie 
case.  It  is  to  be  observed  that  the  answer  of  the  defen- 
dant admits  the  contract  sued  upon  with  some  slight  1 
qualifications ;  that  while  it  was  still  in  force  and  effect 
he  ''canceled  and  terminated"  it  before  performance  ''believ- 
ing" that  the  plaintiff's  machine  would  not  do  satisfactory 
work ;  and  that  prior  to  the  date  plaintiff  was  to  have  threshed 
the  grain  the  former  notified  the  latter  that  he  would  not 
permit  him  to  thresh  the  grain.  It  is  also  to  be  observed  from 
the  record  that  the  plaintiff's  evidence  clearly  established  the 
value  of  the  tolls  for  the  threshing  of  defendant's  grain  for 
the  season  covered  by  the  contract  at  the  contract  price  agreed 
upon  between  plaintiff  and  the  defendant  to  be  $194,  and  that 
the  plaintiff's  net  profit,  after  deducting  the  expenses  of 
doing  the  threshing,  would  have  amounted  to  $122. 

It  is  contended  by  the  defendant  that  the  contract  in  ques- 
tion was  purely  an  executory  contract  subject  to  termination 
at  any  time  by  either  party,  and  because  of  the  defendant 
having  notified  the  plaintiff  of  its  termination  before 
the  time  fixed  by  its  terms  for  performance  the  plaintiff  2, 3 
was  precluded  from  recovering  in  his  suit  for  damages. 
With  this  contention  we  cannot  agree.  We  think  the  plain- 
tiff's proof,  coupled  with  the  expressed  admissions  of  the 
defendant's  answer  in  the  case,  absolutely  preclude  a  judg- 
ment of  nonsuit.  The  plaintiff  here  sued  to  recover  damages 
for  breach  of  an  executory  contract.  The  theory  on  which  the 
ease  was  tried,  and  what  was  clearly  established  by  the  plain- 
tiff's evidence,  when  defendant  interposed  a  motion  for  non- 
suit, was  that  the  plaintiff  had  sustained  a  net  loss  of  $122, 
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after  deducting  all  legitimate  expenses,  by  reason  of  the  de- 
fendant's refusing  to  permit  the  plaintiff  to  perform  the  con- 
tract. The  rule  of  law  applicable  in  such  cases,  as  laid  down 
by  all  the  text-writers  and  clearly  established  by  the  adjudi- 
cated cases,  may  be  best  stated  in  the  language  of  1  Suth.  Dam. 
66,  citod  in  plaintiff's  brief,  as  follows: 

''Where  a  party  has  contracted  to  perform  labor  from  which  a  profit 
is  to  spring  as  a  direct  result  of  the  work  done  at  the  contract  price  and 
is  prevented  from  earning  this  profit  by  the  wrongful  act  of  another 
party,  its  loss  is  a  direct  and  natural  result  which  the  law  will  presume 
to  follow  the  breach  of  the  contract ;  and  he  is  entitled  to  recover  it  with- 
out special  allegations  in  his  declaration ;  the  amount  of  damage  may  be 
established  by  showing  how  much  less  than  the  contract  price  it  will  cost 
to  do  the  work  or  to  perform  the  contract." 

The  authorities  cited  by  defendant  in  his  brief  (Davis  & 
Rankin  v.  Bronson,  2  N.  D.  300,  50  N.  W.  836, 16  L.  R.  A.  655, 
33  Am.  St.  Rep.  783 ;  Danforth  v.  Walker,  37  Vt.  239 ;  Moline 
Scale  Co.  v.  Seed,  52  Iowa,  307,  3  N.  W.  96,  35  Am.  Rep.  272; 
and  Thomas  v.  Clayton  Piano  Co,,  47  Utah,  91,  151  Pac.  543) 
are  not  in  point.  These  cases  simply  hold  that  under  an 
executory  contract  one  party  has  the  power  to  stop  perform- 
ance by  subjecting  himself  to  the  payment  of  such  damages 
as  will  compensate  the  other  party  for  being  stopped  in  the 
performance  on  his  part,  the  same  theory  under  which  the 
plaintiff  was  seeking  to  recover  from  the  defendant  in  the  case 
at  bar  when  defendant's  motion  for  nonsuit  was  interposed. 
In  the  Utah  case  above  mentioned  the  cases  cited  by  defendant 
herein  were  referred  to.  In  that  case  the  plaintiff  sought  to 
recover  from  the  defendant  the  full  stipulated  contract  price 
after  notice  of  repudiation,  and  this  court,  speaking  through 
Mr.  Justice  Prick,  said: 

"But  where,  as  here,  it  is  made  to  appear  that  the  contract  was 
renounced  before  the  time  for  performance  had  arrived,  the  plaintiff 
cannot  sue  upon  the  theory  that  he  had  fully  performed,  and  is  therefore 
entitled  to  recover  the  amount  stipulated  in  the  contract.  Ordinarily, 
under  such  circumstances,  the  plaintiff  can  only  recover  the  damages 
he  suffered  by  reason  of  the  renunciation  of  the  contract  up  to  time  of 
notice  of  renunciation.  *  *  *  It  is  true  that  the  damages  may  equal 
the  amount  stipulated  in  the  contract  under  certain  circumstances." 

Again  in  a  late  case,  Holland-Cook  Mfg.  Co.  v.  Can.  W.  & 
M.  Co.,  49  Utah  43,  161  Pac.  922,  this  doctrine  is  fully  sus- 
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tained  by  this  court.  In  that  case  suit  was  brought  for  the 
recovery  of  damages  for  breach  of  contract  by  reason  of  the 
defendant  refusing  to  receive  three  carloads  of  silos  which  it 
had  ordered  from  plaintiff,  the  defendant  having  breached  the 
contract  by  renouncing  the  same  before  performance.  The 
opinion  in  that  case  says : 

"Where,  as  here,  the  article  contracted  for  is  not  in  esse,  but  is  to 
be  manufactured,  and  the  purchaser  refuses  to  comply  with  his  contract, 
the  seller  is  not  bound  to  manufacture  the  article  and  tender  it  to  the 
purchaser,  but  he  may  sue  the  purchaser  for  damages  for  breach  of 
contract,  and  the  measure  of  damages  and  of  his  recovery  is  the  dif- 
ference, if  any,  between  the  cost  of  manufacturing  the  article  or  property 
purchased  and  the  price  agreed  to  be  paid  therefor  by  the  purchaser;  in 
other  words,  the  profits  that  the  seller  would  have  derived  from  the 
contract  in  case  the  purchaser  had  fully  performed  the  same  is  the 
measure  of  damages/' 

We  are  therefore  of  the  opinion  that  the  contention  of  the 
plaintiff  that  the  trial  court  committed  error  in  entering  a 
judgment  of  dismissal  of  plaintiff's  case  on  motion  of  defen- 
dant for  nonsuit  is  fully  sustained  under  the  authorities  and 
the  record  here,  and  that  the  case  should  be  remanded  to  the 
district  court  of  Tooele  county,  with  directions  to  grant  a 
new  trial. 

It  is  so  ordered;  appellant  to  recover  costs. 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 


SMITH  V.  BROWN 

No.  3030.    Decided  May  8,  1917.     (166  Pac,  468.) 

Bills  and  Notes — Issues,  Proof,  and  Variance.  Answer  held 
sufficient  to  permit  proof  that  note  sued  on  was  delivered  upon  con- 
dition, and  that  there  was  want  and  failure  of  consideration.  (Page 
31.) 

EviDENCB— Condition  Precedent  to  Execution  of  Note.  Under 
the  Negotiable  Instruments  Act  (Laws  1899,  c.  83),  as  between 
original  parties,  defendant  could  prove  allegations  of  his  answer  that 
note  sued  on  was  delivered  upon  condition.     (Page  32.) 

Bills  and  Notes — Defense— Want  or  Failure  of  Consideration. 
In  payee's  action  on  a  note,  evidence  was  admissible  to  substantiate 
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answer  alleging  want  and  failure  of  consideration  in  view  of  Comp. 
Laws  1907,  section  1580,  allowing  such  defense,  as  against  any  person 
except  a  holder  in  due  course.     (Page  32.) 

4.  Corporations — Subscriptions — Validity — Profits  from  Corporate 
Stock.  Agreement  that  plaintiff  would  look  to  profits  from  stock 
in  payment  for  such  stock  purchased  for  himself  and  defendant  in 
consideration  of  defendant  managing  the  business  was  neither  illegal 
nor  unreasonable.     (Page  33.) 

6.  Bills  and  Notes — ^Want  of  Consideration.  If  plaintiff  agreed  to 
look  to  profits  of  stock  in  payment  for  such  stock  purchased  for  him- 
self and  defendant  ^  consideration  that  defendant  manage  the 
business,  he  had  no  personal  claim  against  defendant,  and  there  was 
no  consideration  for  a  note  given  by  defendant  to  secure  such  pay- 
ment.    (Page  33.) 

6.  Contracts — ^Additional  Agreement — Necessity  of  New  Con- 
sideration. Where  a  party  is  already  bound  to  do  a  particular  thing 
and  refuses  to  perform  until  the  other  party  enters  into  a  new  agree- 
ment, the  latter  is  not  binding  in  the  absence  of  a  new  consideration. 
(Page  34.) 

Appeal  from  District  Court,  Second  District;  Hon.  N,  J: 
Harris,  Judge. 

Action  by  Charies  H.  Smith  against  W.  D.  Brown. 

Judgment  for  plaintiff.    Defendant  appeals. 

Reversed  and  remanded,  with  directions  to  grant  new  trial. 

Boyd,  De  Vine  &  Eccles  for  appellant. 

Jno.  E.  Bagley  for  respondent. 

FBICK,  C.  J. 

The  plaintiff  brought  this  action  to  recover  upon  a  promis- 
sory note.  The  complaint  is  in  the  usual  form.  The  defen- 
dant, in  his  answer  to  the  complaint  admitted  ''the  execution" 
of  the  note,  but  denied  its  delivery,  and  denied  **the  indebted- 
ness therein  alleged."  Among  other  things,  the  defendant 
also  averred  in  his  answer  that  ''said  note  was  given  without 
consideration";  that  it  was  given  "by  reason  of  the  fraudu- 
lent representations  of  the  plaintiff,"  setting  forth  the  cir- 
cumstances in  detail.  The  defendant  also  averred  that  several 
months  prior  to  the  execution  of  said  note  the  plaintiff,  by 


Digitized  by 


Google 


1917]  SUPREME  COURT  OP  UTAH  29 

Appeal  from  Weber  County,  Second  District 

certain  promises,  induced  the  defendant  to  enter  into  the 
business  of  selling  and  handling  grain  and  other  farm  prod- 
ucts; that  to  accomplish  the  plaintiff's  purpose  in  that  regard 
a  corporation  known  as  the  Western  Grain  &  Brokerage  Com- 
pany was  organized;  that  before  said  corporation  was  or- 
ganized it  was  agreed  that  plaintiff  would  subscribe  for  7,500 
shares  of  the  capital  stock  of  said  corporation  of  the  par  value 
of  $1  each ;  that  3,750  shares  of  the  said  7,500  shares  should 
be  issued  in  the  name  of  the  defendant ;  that  the  number  of 
shares  was  thereafter  increased  so  that  both  the  plaintiff  and 
the  defendant  each  held  3,900  shares  of  the  capital  stock  of 
said  corporation ;  that  it  was  agreed  that  the  plaintiff  should 
advance  all  the  money  to  pay  for  said  capital  stock,  and  that 
the  defendant  should  manage  and  conduct  the  business  affairs 
of  said  corporation,  and  that  plaintiff  was  to  be  repaid  the 
amount  advanced  by  him  for  said  3,900  shares  of  defendant's 
stock  out  of  the  first  profits  derived  from  said  business,  and 
**not  otherwise*';    that,  in  addition  to  the  money  plaintiff 
advanced  for  the  stock  as  aforesaid,  he  also  agreed  to  furnish 
such  additional  funds  as  might  be  necessary  to  carry  on  the 
business  of  said  corporation;    "that  thereafter  the  plaintiff 
herein   requested  of  the  defendant  the  execution  of  some 
written  agreement  showing  the  conditions  herein  set  forth, 
and  under  which  this  defendant  accepted  and  held  such  stock, 
and  that  prior  to  the  execution  of  the  note  herein  the  plaintiff 
turned  over  to  the  defendant,  in  pursuance  of  such  agreement, 
all  of  said  stock;  that  such  an  agreement  was  prepared,  but 
never  executed,  and  that  after  consideration  the  plaintiff  de- 
sired and  requested  that  the  defendant  herein  execute  a  note 
for  the  amount,  par  value,  of  such  stock,  together  with  interest, 
the  same  being  the  note  in  question,  but  with  the  agreement  and 
understanding  between  the  parties  hereto  at  such  time  that 
such  note  would  simply  be  an  evidence  of  the  amount  to  be 
paid  by  the  defendant  from  the  profits  of  such  business,  and 
that,  relying  upon  said  representations  of  the  plaintiff  herein, 
and  the  further  statement  at  such  time  by  the  plaintiff  that 
unless  such  note  was  executed  so  that  he  would  have  some 
evidence  of  the  amount  due  from  the  defendant  to  the  plaintiff 
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that  he  would  not  advance  further  and  necessary  funds  to 
carry  on  such  business,  that,  relying  upon  such  representa- 
tions, and  not  otherwise,  the  defendant  executed  such  note; 
that  thereafter  the  plaintiff  absolutely  refused  to  advance 
sufficient  and  necessary  funds  to  successfully  and  properly 
carry  on  said  business,  as  agreed  upon  by  all  of  the  parties 
in  interest,  and  as  a  result  thereof  said  company  become  in- 
debted and  insolvent,  and  its  affairs  were  entirely  closed  up, 
and  that  there  were  not  sufficient  assets  to  pay  any  of  the 
stockholders  therein  any  distributive  share  or  dividend  above 
the  indebtedness  of  said  company";  that  the  defendant,  rely- 
ing on  plaintiff's  said  promises,  entered  into  the  business 
relations  aforesaid,  and  thereafter  managed  said  business  and 
executed  said  note  for  the  reasons  stated,  and  not  otherwise. 
While  the  answer  contained  other  averments,  yet  the  foregoing 
are  sufficient  to  show  the  nature  of  the  defenses  relied  on. 
While  the  plaintiff  filed  a  reply,  yet,  under  our  statute,  no 
reply  was  either  necessary  or  proper.  It  is  therefore  unneces- 
sary to  make  further  reference  to  the  pleadings. 

At  the  trial  the  defendant  assumed  the  burden  of  proof 
and  opened  the  case.  When  he  attempted  to  establish  the 
averments  of  his  answer  by  the  testimony  of  the  defendant 
and  other  witnesses  plaintiff's  counsel,  as  appears  from  the  bill 
of  exceptions,  interposed  the  following  objection : 

**Mr.  Bagley :  I  object  to  that.  I  object  to  it  on  the  grounds 
that  it  is  immaterial,  irrelevant,  and  incompetent  and  as  an 
attempt  to  vary  and  contradict  the  terms  of  a  written  in- 
strument. 

**The  Court:    Objection  sustained." 

The  defendant  duly  excepted. 

The  foregoing  objection  was  interposed  and  sustained  to 
every  question  asked  by  the  defendant's  counsel  and  to  all 
offers  to  prove  the  averments  of  the  answer  made  by  them.  The 
defendant  was  thus  not  permitted  to  introduce  any  evidence 
in  support  of  the  averments  of  his  answer,  and  the  court 
directed  the  jury  to  return  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  of  the  note  with  accrued  interest.  Judgment 
was  entered  accordingly,  and  the  defendant  appeals. 
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Defendant's  counsel  contend  that  the  court  committed  mani- 
fest error  in  excluding  the  proffered  evidence.  They  insist 
that,  in  view  of  the  averments  contained  in  the  answer,  they 
were  entitled  to  show  that  the  note  in  question  was  de- 
livered upon  an  express  condition  and  that  it  was  given  1 
without  consideration.  "While  the  answer  •is  somewhat 
inartificially  drawn  and  several  defenses  are  intermingled,  yet, 
when  the  averments  contained  therein  are  considered  and  are 
given  the  liberal  construction  required  by  our  statute,  the 
answer  is  suflBcient  to  permit  the  defendant  to  prove  the  fol- 
lowing state  of  facts :  That  long  prior  to  the  making  of  the 
note  the  plaintiff  had  induced  the  defendant  to  become  a  stock- 
holder in  a  certain  corporation  which  was  organized  for  plain- 
tiff's benefit;  that  the  plaintiff  was  to  subscribe  and  pay  for 
a  certain  amount  of  the  capital  stock  of  said  corporation,  one- 
half  of  which  was  to  be  issued  in  the  name  of  the  defendant, 
and  the  defendant  was  to  manage  and  conduct  the  business 
affairs  of  said  corporation ;  that  the  plaintiff  was  to  be  repaid 
the  amount  he  had  advanced  for  the  stock  issued  to  the  defen- 
dant out  of  the  first  profits  derived  from  the  business  of  said 
corporation,  and  not  otherwise;  that  the  plaintiff  had  also 
agreed  to  advance  all  further  sums  of  money  that  might  be 
necessary  to  carry  on  said  business  if  any  was  necessary ;  that 
he  afterwards  refused  to  do  so  unless  the  note  in  question  was 
made ;  that  the  note  was  made  and  delivered  to  the  plaintiff 
as  evidence  of  the  amount  of  money  he  had  advanced  for  the 
capital  stock  issued  in  the  name  of  the  defendant  and  partly 
because  the  plaintiff  had  refused  to  advance  the  money  he 
had  promised  to  advance  to  carry  on  the  business,  and  which 
money  the  plaintiff  continued  to  refuse  to  advance  unless  the 
note  was  executed  by  the  defendant,  and  that,  after  the  note 
was  executed,  plaintiff  nevertheless  refused  to  advance  any 
money,  with  the  consequences  set  forth  in  the  answer.  If, 
therefore,  the  jury  should  have  found,  as  under  the  issues  they 
might  have  found,  if  the  evidence  supported  the  averments  in 
the  answer,  that  those  were  the  facts  and  the  conditions  upon 
which  the  note. in  question  was  actually  made  and  delivered, 
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we  cannot  conceive  upon  what  theory  the  plaintiff  should 
prevail  in  the  action.    Certainly  not  as  a  matter  of  law. 

Under  the  Negotiable  Instruments  Act  (Laws  1899,  c.  83), 
which  is  in  force  in  this  state,  it  is  settled  beyond  controversy 
that  as  between  the  original  parties  it  may  always  be  shown 
that  a  promissory  ilote  was  delivered  upon  condition,  or 
that  it  was  made  without  consideration,  or  that  the  2 

consideration  had  failed  in  whole  or  in  part.     In  1 
Daniel,  Neg.  Insts.  section  68a,  the  prevailing  rule  under  the 
Negotiable  Instruments  Act  is  stated  thus: 

''The  conflict  of  authority  on  the  question  whether  a  bill  or  note 
can  be  shown  to  have  been  delivered  upon  a  condition  precedent  is 
settled  in  those  states  which  have  adopted  the  statute,  whereunder 
the  rule  is  recognized  that  a  person  may  manually  deliver  an  instru- 
ment, though  it  be  in  the  form  of  commercial  paper,  to  another,  on 
its  face  containing  a  binding  obligation  in  prs&senti  of  such  person  to 
such  other,  with  a  contemporaneous  verbal  agreement  that  it  shall 
not  take  effect  until  the  happening  of  some  specified  event,  and  that 
the  paper  as  between  the  parties  will  have  no  validity  as  a  binding 
contract  till  the  condition  shall  have  been  satisfied. '^ 

The  foregoing  doctrine  has  been  followed  by  this  court  in 
the  very  recent  case  of  Martineau  v.  Hanson,  47  Utah,  549, 155 
Pac.  432,  and  cases  there  cited.  In  addition  to  the  cases  cited 
in  the  foregoing  opinion,  we  especially  refer  to  the  following 
as  directly  in  point  under  the  issues  presented  in  defendant's 
answer:  Oakland  Cemetery  v.  Lakens,  126  Iowa,  121,  101 
N.  W.  778,  3  Ann.  Cas.  559;  Paulson  v.  Boyd,  137  Wis.  241, 
118  N.  W.  841.  In  both  of  the  cases  last  cited  defenses  in  their 
nature  similar  to  those  set  up  in  defendant's  answer  were 
held  good  as  between  the  parties  to  the  notes  there  in  question. 
See,  also  Julius  Kessler  iSk  Co,  v.  Perelius,  107  Minn.  224,  119 
N.  W.  1069,  131  Am.  St.  Rep.  459,  and  Union  Inv.  Co.  v. 
Epley,  164  Wis.  438,  160  N.  W.  175.  While  the  question  of 
conditional  delivery  is  not  made  as  clear  as  it  might  be  in  the 
answer  in  this  case,  yet  the  question  is,  to  some  extent  at  least, 
involved,  and  the  defendant  had  a  right  to  have  the  jury  pass 
upon  the  evidence  to  determine  that  question. 

The  question  whether  there  was  any  consideration  for  the 
note  in  question,  or  whether  there  was  a  failure  of  con- 
sideration in  whole  or  in  part,  was,  however,  squarely  3 
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presented  by  the  averments  contained  in  the  answer.  Upon 
that  question  our  statute,  Comp.  Laws  1907,  section  1580, 
provides: 

**  Absence  or  failure  of  consideration  is  matter  of  defense  as 
against  any  person  not  a  holder  in  due  course,  and  partial 
failure  of  consideration  is  a  defense  pro  tanto  whether  the 
failure  is  an  ascertained  and  liquidated  amount  or  otherwise." 

Referring  again  to  1  Daniel,  Neg.  Insts.,  in  section  193  the 
author  says : 

''Under  the  statute  it  is  competent  to  show,  under  a  plea  of  partial 
or  total  failure  of  consideration,  that  the  purchaser  was  induced  to  exe- 
cute the  instrument  sued  on  by  false  and  fraudulent  representations  of  the 
seller  as  to  the  quality,  quantity,  value,  or  character  of  the  property  which 
formed  the  consideration  that  moved  the  contract,  as  that  is  one  mode  of 
showing  a  failure  of  consideration,  and  the  title  of  a  person  who 
negotiates  commercial  paper  is  defective  when  he  has  obtained  any 
signature  thereto  by  fraud,  and  if  the  party  so  defrauded  be  relieved 
from  liabUity  thereon,  it  has  been  held  that  such  fraud  makes  such  paper 
voidable  by  all  the  other  persons  who  signed  it,  though  they  did  not 
participate  in  and  were  ignorant  of  such  fraudulent  conduct  at  the  time 
they  signed  it.*' 

Now,  under  the  averments  in  the  answer,  it  was  relevant  to 
prove  that  in  consideration  that  the  defendant  should  manage 
and  conduct  the  business  of  the  corporation  he  was  not  to 
become  personally  liable  to  the  plaintiff  for  the  pur- 
chase price  of  the  capital  stock  issued  in  defendant's  4 
name,  and  that  the  plaintiff,  in  order  to  compensate 
himself  for  the  amount  he  had  advanced  for  that  stock,  should 
receive  the  profits  until  he  was  fully  repaid  the  purchase 
price  of  that  stock.  Such  an  agreement,  if  entered  into, 
certainly  was  not  illegal  nor  unreasonable.  Every  person  who 
subscribes  for  corporate  stock  must  rely  either  upon  the  in- 
crease of  the  par  value  or  price  of  the  stock  or  on  the  dividends 
to  be  derived  from  the  business  as  compensation  for  the  money 
advanced  for  the  stock. 

If  the  plaintiff,  as  averred  by  the  defendant,  therefore  had 
agreed  to  advance  the  purchase  price  of  the  stock  in  considera- 
tion that  the  defendant  should  personally  manage  and  conduct 
the  corporate  business,  and  had  agreed  to  look  to  the 
profits  of  the  business  to  compensate  himself  for  the  5 
Vol.  50—3 
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amount  of  money  he  had  advanced  for  the  stock  which 
was  placed  in  defendant's  name,  he  had  no  personal  claim 
against  the  defendant,  and  there  was  no  consideration  as 
between  plaintiff  and  the  defendant  for  the  note  in  question. 

True,  defendant  has  averred  in  his  answer  that  plaintiff 
promised  to  advance  additional  money  to  carry  on  the  cor- 
porate business,  and  that  he  would  not  advance  any  unless 
the  defendant  executed  the  note  in  question,  and  such 
advancements,  if  made,  constituted  part  consideration  6 

for  the  note.  We  do  not  know  what  induced  those  aver- 
ments in  the  answer,  since  from  what  had  been  averred 
before  it  was  quite  clear  that  there  was  no  consideration 
for  the  note.  We  say  this  because  the  averments  in  the 
answer  are  clearly  to  the  effect  that  plaintiff  had  promised 
to  advance  any  further  sums  of  money  that  might  be  necessary 
to  conduct  the  business  as  a  part  of  the  original  agreement 
between  the  parties.  If  that  were  true,  then  plaintiff  was 
already  bound  to  furnish  such  an  amount  of  additional  money 
as  was  reasonably  necessary  to  carry  on  the  business.  As  a 
matter  of  law,  therefore,  he  could  not  impose  new  conditions 
upon  the  defendant.  It  is  elementary  that  where  a  party  is 
already  bound  to  do  a  particular  thing,  but  refuses  to  do  it 
until  the  adverse  party  enters  into  a  new  promise  without 
any  additional  independent  consideration,  the  latter  promise 
is  not  binding,  since  it  is  without  consideration.  If  it  be  as- 
sumed, however,  that  the  defendant  executed  the  note  m  con- 
sideration that  the  plaintiff  should  furnish  additional  money 
to  carry  on  the  business,  yet  it  is  also  averred  in  the  answer 
that  the  plaintiff  utterly  refused  and  failed  to  comply  with 
that  promise.  The  consideration  in  that  respect,  if  it  con- 
stituted such,  therefore  wholly  failed.  We  may  therefore  view 
the  transactions  set  forth  in  the  answer  from  any  angle  we 
wish,  and  if  the  facts  pleaded  are  true,  the  defendant,  and  not 
the  plaintiff,  should  prevail.  As  a  matter  of  course  we  cannot 
say  whether  the  facts  pleaded  are  true  or  not  true.  All  that 
we  now  pass  on  is  that  the  defendant  had  the  right  to  pre- 
sent the  evidence  in  support  of  his  averments  to  the  jury  whose 
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province  it  was  to  determine  whether  they  were  true  or  not 
true. 

The  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded to  the  district  court  of  Weber  County,  with  directions 
to  grant  a  new  trial  and  to  proceed  with  the  case  in  accordance 
with  the  views  herein  expressed ;  appellant  to  recover  costs. 

McCARTY  and  CORPMAN,  JJ.,  concur. 


FARMERS'  &  STOCKGROWERS'  BANK  v.  PAHVANT 
VALLEY  LAND  CO.  et  al. 

No.  2978.    Decided  May  8,  1917.     (165  Pac,  462.) 

1.  BiiiLS  AND  Notes — Conditional  Indorsement — ^Vaudity.  Indorse- 
ment of  a  note  before  delivery  to  payee  may  be  conditional.^  (Page 
41.) 

2-  Bills  and  Notes — Conditional  Indorsement — ^Validity.  Where 
the  indorsement  of  a  note  before  delivery  is  conditional,  such  condi- 
tions, to  be  binding  upon  the  payee,  must  be  accepted  by  him,  made 
with  notice  to  him,  or  acknowledged  on  his  part  before  or  accom- 
panying delivery     (Page  41.) 

3.  Bills  and  Notes — ^Defenses — Conditional  Indorsement — ^Plead- 
ing AND  Proof.  Where  a  conditional  indorsement  is  relied  on  as  a 
defense,  the  fact  that  the  conditions  were  accepted  by  or  made  with 
notice  to  or  acknowledged  on  the  part  of  the  payee  before  or  accom- 
panying delivery  must  be  pleaded  and  proved  with  common  cer- 
tainty.*    (Page  41.) 

4,  Alteration  op  Instruments — ^Pleading — ^Answer — Suffioienot. 
In  an  action  on  a  note,  allegations  of  the  defendant  guarantors  in 
their  answer  that  they  had  signed  the  note  in  blank,  and  that  the 
note  had  subsequently  been  altered  by  means  of  a  stamp  by  the 
words,  "Notice  and  protest  waived,  and  for  value  received  payment 
of  the  within  note  guaranteed  by,"  and  that  such  stamp  was  placed 
upon  the  note  fraudulently  subsequent  to  the  signing  without  knowl- 
edge of  such  defendants,  did  not  sufficiently  state  such  defense, 
since  it  is  not  alleged  when  or  by  whom  the  alleged  wrongful  stamp- 
ing is  done,  and,  in  view  of  the  fact  that  plaintiff  specificially  alleged 
interest  payments  by  the  defendants  since  the  maturity  of  the  note, 


« State  Bank  of  Utah  v.  Burton^Gardner  Co.,  14  Utah,  420,  48  Pac.  402. 
^FlMt  V.  NeUon  and  Others,  10  Utah,  261,  37  Pac.  479;  State  Bank 
of  Utah  V.  BwrtonGardner  Co.,  14  Utah,  420,  48  Pac.  402. 
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it  was  material  for  the  defendants  to  allege  in  their  answer  that 
the  alteration  complained  of  was  made  not  only  without  defendants' 
consent  or  knowledge,  but  with  privity  or  knowledge  on  the  part  of 
the  plaintiff  before  delivery,  and  that  defendants  had  not  since 
ratified  the  alteration.     (Page  42.) 

5.  Alteration  op  Instruments — ^Evidence — Presumptions.  Where  a 
stamping  complained  of  by  defendants  as  an  alteration  of  a  note  set 
forth  in  plaintiff's  complaint  appears  to  be  regular  on  its  face, 
without  erasures,  interlineations,  or  improper  action  indicating  that 
it  was  not  fully  authorized,  the  presumption  is  that  the  stamping  was 
properly  made  on  the  note  before  the  delivery  to  the  plaintiff.  (Page 
43.) 

(J.  Alteration  of  Instruments — Ratification — ^Actual  Knowl- 
edge. Although  a  party  must  have  actual  knowledge  of  the  altera- 
tion of  a  note  before  payment  to  constitute  a  ratification  thereof, 
where  payment  is  pleaded  in  the  complaint  and  admitted  in  the 
answer  without  alleging  that  it  was  made  without  defendant's  knowl- 
edge or  consent,  ratification  is  sufficiently  implied.     (Page  43.) 

7.  Alteration  of  Instruments — Pleading — Statute.  The  general 
rule  of  pleading  alteration  of  a  written  instrument  under  the  Code 
requires  that,  where  the  instrument  is  declared  upon  in  its  altered 
form,  the  answer  should  be  in  the  form  of  a  general  denial  of  all  the 
material  allegations  of  the  complaint,  or  a  specific  denial  of  the  execu- 
tion of  the  instnmients  sued  on,  or  a  specific  statement  of  the  facts 
relied  upon  a  defense.     (Page  44.) 

Appeal  from  District  Court,  Third  District;  Hon,  F.  C. 
Loofbouraw,  Judge. 

Action  by  the  Farmers'  &  Stockgrowers'  Bank  against  the 
Pahvant  Valley  Land  Company  and  others  and  Charles  A. 
Welch  and  others. 

Prom  a  judgment  for  plaintiff  upon  the  pleadings,  defen- 
dants Charles  A.  Welch  and  others  appeal. 

Affirmed. 

Evans,  Evans  &  Folland,  Walton  &  Walton  and  P.  H. 
Neeley  for  appellants. 

Stewart,  Bowman,  Morris  &  CalUster  for  respondents. 

appellants'  points- 
"It  is  suflScient  to  prevent  a  judgment  on  the  pleadings  if 
the  answer  presented  a  single  material  issue.     (25  Cyc.  769; 
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11  Ency.  PI.  &  Pr.  1032-1033;  Widmer  v.  Martin,  87  Cal.  88, 
25  Pac.  264;  Martin  v.  Porter,  84  Cal.  476,  24  Pac.  109;  Botto 
V.  Vandament,  67  Cal.  332,  7  Pac.  763;  Willis  v.  Holmes,  28 
Ore.  265,  42  Pac.  989)."  Toum  of  Mapleton  v.  Kelly,  39 
Utah  252,  254.  ' 

Section  2986,  C.  L.  Utah,  1907,  provides  that:  ''In  the  con- 
struction  of  a  pleading  for  the  purpose  of  determining  its 
eflfeet,  its  allegations  must  be  liberally  construed,  with  a  view 
to  substantial  justice  between  the  parties." 

In  the  case  of  Hancock  v.  Luke,  46  Utah,  26, 148,  Pac.  453, 
455,  this  statute  was  construed  to  mean  that: 

'  *  Where  it  is  clear,  •  •  ,  that  a  denial  of  particular  allega- 
tions of  the  complaint  was  intended,  the  mere  form  of  such 
denial  is  not  always  conclusive." 

The  court  also  says,  (opinion  page  455) : 

''Motions  for  judgment  on  the  pleadings  are  not  favored 
by  the  courts,  and  upon  such  a  motion  the  pleadings  will  be 
construed  with  great  liberality  in  favor  of  the  party  whose 
pleadings  are  assailed.  Bowles  v.  Doble,  11  Or.  480;  Currie  v. 
So.  Pac.  Co.,  23  Or.  400,  31  Pac.  963 ;  James  River,  etc..  Bank 
V.  Purchase,  9  N.  D.  280,  83  N.  W.  7;  Giles,  etc.,  Co.  v.  Be- 
camier  Mfg.  Co.,  15  N.  Y.  St.  Rep.  354." 

Our  Statute  (C.  L.  Utah,  1907,  Sec.  1616,  sub.  1)  provides 
that  where  a  person,  not  otherwise  a  party  to  an  instrument 
payable  to  the  order  of  a  third  person,  places  thereon  his 
signature  in  blank  before  delivery,  he  is  liable  as  indorser  to 
the  payee  and  to  all  subsequent  parties.  That  the  contract  of 
indorsement  is  very  different  from  that  of  guaranty  will 
scarcely  be  controverted.  On  that  point  the  authorities  are  in 
perfect  accord.  Belden  v.  Hann,  (Iowa)  15  N.  W.  591; 
Harnett  v.  Holdredge,  et  al,  (Neb.)  97  N.  W.  443;  Farmer 
V.  Rand,  14  Me.  225.  The  placing  of  the  words,  "Notice  and 
protest  waived"  over  the  name  of  an  indorser  in  blank  of  a 
promissory  note,  converts  his  contingent  liability  into  an  abso- 
lute one.  (Davis  v.  Eppler  (Kan.)  16  Pac.  793;  Scliwartz 
ei  al.  V.  WUm^r  (Md.)  44  Atl.  1059.) 
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respondents'  points 

The  note  on  its  face  is  payable  at  the  Farmers'  &  Stock- 
growers'  Bank  and  the  Farmers'  &  Stockgrowers'  Bank  is  the 
payee.  Section  1639  of  the  present  negotiable  instrument  act 
under  such  circumstances  makes  the  note  iti9elf  equivalent  to 
a  check  or  an  order  on  the  bank  to  pay.  No  further  demand 
or  presentment  is  required.  Even  without  the  aid  of  our 
negotiable  instrument  act  no  demand  and  presentment  is  re- 
quired where  the  note  is  made  payable  at  the  bank  and  is 
owned  by  the  bank.  (Daniels  on  Negotiable  Instruments,  6th 
Ed.,  Vol.  1,  Sec.  637,  also  Sec.  657.)  Presentment  and  demand 
are  not  necessary  where  the  notes  are  owned  by  the  bank  and  ' 
by  their  terms  are  payable  there.  (Havlin  v.  Continental  Nat. 
Bank,  161  S.  W.  741,  743;  Bank  of  U.  S.  v.  Smith,  11  Wheat 
[U.  S.]  171;  Berkshire  Bank  v.  Jones,  6  Mass.  523;  Central 
Bank  v.  Stoddard,  76  Atl.  472.)  Of  course  the  fact  as  to 
whether  the  defendants  received  notice  of  non-payment  was  a 
fact  within  their  own  knowledge  and  could  not  be  denied  on 
information  and  belief.  If  they  did  not  receive  notice,  they 
knew  this  fact  and  knew  it  at  all  times.  (Oridler  v.  Farmers 
md  Drovers  Bank,  75  Ky.  333 ;  Davis  v.  Miller,  55  N.  W.  89 ; 
GUdden  v.  Chamberlain,  46  N.  E.  103.)  Notice  of  dishonor 
to  the  indorsers  was  not  in  any  sense  material.  For  the  in- 
dorsers  admit  they  paid  five  installments  upon  the  note  six 
months  after  it  became  due,  at  a  time  when  they  are  presumed 
to  have  known  it  had  not  been  paid.  Their  conduct  in  so 
doing  was  an  implied  waiver  of  laches  and  failure  to  give 
notice.  The  waiver  is  as  effective  as  though  they  had  written 
** Notice  and  protest  waived,"  (Daniel  on  Negotiable  In- 
struments, 6th  Ed.,  Vol.  2,  Sees.  1165  and  1166;  Knapp  v. 
Runals,  37  Wis.  135 ;  Whitaker  v.  Morrison,  1  Fla.  29 ;  Sigour- 
ney  v.  Wetherell,  6  Met.  555 ;  Sherer  v.  Easton  Bank,  33  Pa. 
134^  Amor  v.  Stoeckle  et  al.,  78  Me.  1046;  7  Cyc.  1133;  3 
L.  R.  A.  [N.  S.]  1079,  note.)  There  is  no  allegation  that  these 
payments  were  made  at  a  time  when  the  defendants  were 
ignorant  that  they  had  not  been  served  with  notice  of  dis- 
honor. Indeed,  they  could  not  well  say  so.  It  toas  a  matter 
of  personal  knowledge.    They  knew  and  must  have  shown  six 
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months  after  the  note  became  due  whether  or  not  they  had 
been  notified.  And  were  the  rule  otherwise,  the  unqualified 
admission  that  they  made  payments  implies  that  they  made 
ilese  payments  unth  knowledge  of  the  fact.  If  they  were  ig- 
norant at  the  time  they  made  the  payments  that  proper  steps 
had  been  taken  to  hold  them  they  should  have  so  pleaded,  for 
the  admission  casts  upon  them  the  burden  of  showing  their 
ignorance.  (Loose  v.  Loose,  36  Pa.  538 ;  Oxnard  v.  Camum, 
111  Pa.  193.) 

CORPMAN,  J. 

This  was  an  action  brought  in  the  district  court  of  Salt  Lake 
County  by  the  plaintiff  on  a  promissory  note  against  the  de- 
fendant Pahvant  Valley  Land  Company,  a  corporation,  as 
maker,  and  the  nineteen  other  defendants,  as  guarantors  there- 
of. The  complaint  is  in  the  usual  form,  alleging :  Execution  of 
the  note  on  the  part  of  the  defendant  Pahvant  Valley  Land 
Company,  as  maker,  and  the  indorsement  thereof  by  the  other 
defendants  guaranteeing  payment  and  waiving  notice  and 
protest;  that  demand  was  made  at  maturity  upon  Pahvant 
Valley  Land  Company  and  the  other  defendants;  that  the 
note  has  not  been  paid,  except  the  interest  in  part;  that  the 
plaintiff  is  the  owner  and  holder  of  the  note ;  that  the  note 
provides  for  reasonable  attorney's  fees;  and  that  $1,000  is  a 
reasonable  fee  to  be  paid  in  the  suit.  Judgment  is  prayed  for 
^10,000,  the  principal  sum,  $761.89,  interest,  $1,000,  attorney's 
fees,  and  costs.  A  copy  of  the  note  with  indorsements  is 
attached  to  and  made  a  part  of  the  complaint. 
The  answer  of  the  defendants  here  appealing  was  as  follows: 
"(1)  That  prior  to  the  execution  and  delivery  of  the  said 
Dote  plaintiff  held  three  certain  instruments  purporting  to 
^  promissory  notes  executed  by  the  defendant  Pahvant  Valley 
^d  Company,  representing  an  alleged  indebtedness  in  a  sum 
less  than  $10,000,  and  that  the  plaintiff,  for  the  purpose  of 
enhancing  the  value  to  it  of  the  said  alleged  indebtedness, 
*^i^  to  advance  to  the  said  defendant  Pahvant  Valley  Land 
Company  an  additional  sum,  which,  together  with  the  original 
^^1  should  amount  to  $10,000,   upon  condition  that  the 
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$10,000  note  should  receive  the  indorsements  of  certain  per- 
sons among  whom  were  these  defendants;  that  in  pursuance 
thereof,  and  without  any  consideration  whatever  moving  to 
these  defendants,  they  and  each  of  them  were  induced  to,  and 
did,  write  their  names  on  the  back  of  said  note  before  its 
delivery  to  the  plaintiff,  and  that  the  plaintiff,  through  its 
o£Scers  and  agents,  by  representations  and  persuasions  in- 
duced these  defendants  to  become  indorsers  on  said  notes;  that 
at  the  time  of  the  indorsement  of  said  note  by  these  defendants, 
as  aforesaid,  it  was  represented  to  each  of  them  that  the 
signatures  of  certain  parties  other  than  those  who  actually  did 
indorse,  to  the  total  number  of  approximately  thirty,  would  be 
obtained  in  the  same  manner  as  were  the  signatures  of  these 
defendants,  and  on  condition  that  all  such  other  indorsements 
should  be  obtained,  and  with  that  distinct  understanding,  and 
relying  upon  said  promise  and  representation,  each  of  these 
defendants  did  write  his  name  upon  said  note  as  aforesaid,  but 
the  said  promissory  note  was  not  indorsed  by  the  number,  nor 
by  the  persons  whose  signatures  were  to  have  been  thus  ob- 
tained before  these  defendants  should  in  any  event  become 
liable  as  indorsers  upon  said  note. 

"  (2)  That  these  defendants,  if  bound  at  all  upon  said  note, 
were  liable  as  accommodation  indorsers,  and  not  otherwise,  but 
that  plaintiff  did  not  give  notice  of  nonpayment  by  the  de- 
fendant Pahvant  Valley  Land  Company  to  any  of  these  de- 
fendants, and  therefore  none  of  these  defendants  are  indebted 
in  any  sum  whatever  to  the  plaintiff. 

^'  (3)  These  defendants  further  allege  that  an  examination 
by  them  of  the  original  note  upon  which  they  wrote  their 
names  in  blank  as  aforesaid  has,  since  they  so  wrote  their 
names  thereon,  been  altered  by  the  placing  thereon  of  the 
following  words  by  means  of  a  stamp;  'Notice  and  protest 
waived,  and  for  value  received  payment  of  the  Mdthin  note 
quaranteed  by* — and  that  said  stamp  was  placed  upon  said 
note  fraudulently  subsequent  to  their  signing  as  aforesaid,  and 
without  the  knowledge  or  consent  of  these  defendants." 

A  reply  was  filed  by  the  plaintiff  to  the  answer. 
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Before  proceeding  to  a  trial,  on  the  day  set  for  hearing  in 
the  district  court  a  motion  was  made  by  the  plaintiff  for  a 
judgment  on  the  pleadings,  which  motion  was  sustained  by  the 
court  with  the  proviso  that  defendants  have  until  the  follow- 
ing day  to  propose  amendments  to  their  answer.  Defendants 
declined  to  amend  their  answer,  whereupon  the  court  rendered 
judgment  on  the  pleadings  in  favor  of  the  plaintiff  and  against 
the  defendants,  from  which  judgment  this  appeal  is  prose- 
cuted. The  only  question  for  this  court  to  determine  therefore, 
is  whether  or  not  the  trial  court  committed  error  in  sustaining 
plaintiff's  motion  for  a  judgment  upon  the  pleadings. 

It  is  conceded  that,  in  a  proper  case,  courts  have  the  in- 
herent power  to  grant  such  motions;  and  it  is  likewise  con- 
ceded that,  if  the  answer  of  the  defendants  presented  a  single 
material  issue  to  be  tried,  the  court  erred  in  granting  the 
motion  in  question. 

It  is  contended  by  appellants  that  their  answer  presented 
and  raised  four  material  issues,  viz.:  (1)  Conditional  in- 
dorsement of  note;  (2)  alteration  of  indorsement;  (3)  cor- 
rectness of  note;  (4)  ownership  of  note.  It  is  aflSrmatively 
alleged  in  the  answer  of  the  appellants  that  their  indorsement 
of  the  note  in  question  was  obtained  with  the  understanding 
and  their  reliance  upon  the  representation  and  promise  that 
others  than  themselves  were  to  indorse  the  note  whose  signa- 
tures were  never  obtained. 

It  has  been  held  by  this  court  in  the  case  of  State  Bank  of 
Vtah  V.  Burton-Gardner  Co,,  14  Utah,  420,  48  Pac.  402,  cited 
^d  relied  upon  by  appellants  in  their  brief,  that  such  a 
defense,  when  properly  pleaded,  of  course,  is  suflScient; 
*^d  we  think  the  rule  of  law  as  in  that  case  enunciated  1, 2, 3 
^  the  proper  one,  and  is  in  harmony  with  the  great 
bright  of  authority.  The  difficulty,  however,  presented  by 
the  appellants'  pleading  in  the  case  at  bar  is  whether  or  not 
they  have  stated  facts  sufficient  to  enable  the  trial  court  to 
P^^it  them  to  go  to  trial  upon  such  an  issue.  Before  a  de- 
'^iise  can  be  successfully  made  that  an  indorsement  in  blank 
^^  a  promissory  note  was  conditional,  it  must  be  shown  that 
^^  conditional  indorsement  was  accepted  by,  or  was  made 
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with  notice  to,  or  acknowledged  on  the  part  of,  the  payee  be- 
fore or  accompanying  the  delivery;  and  it  necessarily  follows 
that  before  proof  of  such  a  defense  can  be  offered  the  facts 
constituting  the  defense  must  be  pleaded  with  common  cer- 
tainty. Flint  V.  Nelson  et  al,  10  Utah,  261,  37  Pac.  479 ;  State 
Bank  v.  Burton-Oardner  Co.,  supra;  Carter  v.  Moulton,  51 
Kan.  9,  32  Pac.  633,  20  L.  R.  A.  309,  37  Am.  St.  Rep.  259; 
Humphreys  v.  Crane,  5  Cal.  173 ;  Dunham  v.  Travis,  25  Utah, 
65,  69  Pac.  468. 

Appellants  also  made  the  contention  that  the  note  in  ques- 
tion has  been  materially  altered  since  the  placing  of  their 
names  thereon  by  the  words,  **  Notice  and  protest  waived,  and 
for  value  received  payment  of  the  within  note  guaranteed  by," 
being  written  above  their  signatures,  and  that  said  words  were 
stamped  upon  said  note  fraudulently  and  without  the  knowl- 
edge and  consent  of  the  appellants. 

Again,  we  are  confronted  with  the  question:     Have  the 
appellants  by  their  answer  stated  facts  sufficient  to  entitle 
them  to  proceed  to  the  trial  of  the  issue  sought  to  be  raised  by 
the  allegations  of  their  answer  t    It  is  to  be  observed 
that  appellants'  answer  signally  fails  to  state  when  or  4 

by  whom  the  alleged  wrongful  stamping  of  the  words 
complained  of  was  done.  It  may  be  conceded  that,  under  all 
the  authorities,  and  the  statutory  law  of  this  state  as  well,  the 
defense  claimed  by  appellants,  when  sufficiently  pleaded, 
raised  an  issue  to  be  tried  and  submitted  to  the  trial  court  or 
the  jury  properly  determining  the  facts  from  the  evidence  sub- 
mitted ;  but  in  the  case  at  bar  we  think  the  court  was  amply 
justified  in  ruling  that  the  appellants  here  had  not  sufficiently 
stated  such  a  defense  by  their  answer  to  the  plaintiff's  com- 
plaint. 

In  view  of  the  fact  that  plaintiff  specifically  alleged  in  its 
complaint  that  interest  payments  had  been  made  by  the  de- 
fendants at  divers  times  and  for  stated  amounts  since  the 
maturity  of  the  note  in  question,  it  then  became  material  for 
the  appellants  to  say  in  effect  by  their  answer,  before  they 
could  rely  upon  it  as  a  defense,  that  the  alteration  complained 
of  was  made,  not  only  without  appellants'  knowledge  and 
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consent,  but  that  the  alteration  had  been  made  by  the  plaintiff, 
its  privity,  or  with  knowledge  on  the  part  of  plaintiff,  before 
delivery,  and,  further,  that  appellants  have  not  since  ac- 
quiesced in  or  ratified  the  alteration.  These  matters  were 
material  allegations,  without  which  the  answer  of  the  appel- 
lants was  insufScient  and  did  not  constitute  a  defense  to  the 
plaintiff's  complaint. 

The  stamping  complained  of  by  appellants  as  an  alteration 
of  the  note  set  forth  in  plaintiff's  complaint  appears  to  be 
regular  on  its  face,  without  erasures,  interlineations,  or  im- 
proper action  indicating  that  it  was  not  duly  author- 
ized. Therefore  the  presumption,  as  held  by  the  great  5 
weight  of  authority,  is  that  the  stamping  was  properly 
made  on  the  note  before  delivery  to  the  plaintiff.  Towles  v. 
Tanner,  21  App.  D.  C.  530 ;  OaUoway  v.  Bartholomew,  44  Or. 
75, 74  Pac.  467, 1  R.  C.  L.  p.  1041,  and  cases  cited  in  note. 

Assuming  that  the  note  was  materially  altered,  also  the  facts 
stated  in  the  answer  when  and  by  whom  the  alteration  was 
made,  it  further  appears  from  the  plaintiff's  complaint  that 
interest  payments  were  made  from  time  to  time  cover- 
ing a  period  of  approximately  six  months  after  the  6 
maturity  of  the  note,  thus  in  effect  pleading  ratification 
on  the  part  of  the  appellants,  as  held  by  the  great  weight  of 
authority.  Tiedeman  on  Commercial  Paper,  section  396 ;  Joyce, 
Defenses  to  Conunercial  Paper,  section  150 ;  Holy  field  v.  Har- 
ringtan  et  al.,  84  Kan.  760,  115  Pac.  546,  39  L.  R.  A.  (N.  S.) 
131;  Divide  CandL  <6  Reservoir  Co,  v.  Tenney,  57  Colo.  14, 
139  Pac.  1110.  Of  course,  the  rule  is,  as  stated  in  appellants' 
brief,  that  a  party  must  have  actual  knowledge  of  the  altera- 
tion before  payment  would  constitute  a  ratification ;  but  when, 
as  here,  payment  is  set  forth  in  the  complaint,  and  admitted 
in  the  answer,  without  alleging  it  was  made/  without  appel- 
fcnts'  knowledge  or  consent,  ratification,  to  our  minds,  is 
^ciently  implied.    2  C.  J.  p.  1258. 

The  general  rule  of  pleading  alteration  of  a  written  in- 
strument under  the  Code  requires  that,  where  the  instrument 
is  declared  upon  in  its  altered  form,  as  here  claimed  by 
appellants,  the  answer  should  be  in  the  form  of  a  general 
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denial  of  all  the  material  allegations  of  the  complaint,  7 

or  a  specific  denial  of  the  execution  of  the  instrument 
or  a  specific  statement  of  the  facts  relied  upon  for  a 
defense.    2  C.  J.  p.  1261.    The  answers  of  the  appellants  in 
the  case  at  bar  did  not  meet  these  requirements. 

We  have  carefully  reviewed  the  authorities  cited  by  appel- 
lants in  their  brief,  and,  after  doing  so,  we  do  not  think  they 
support  their  contention  that  the  trial  court  erred  in  sus- 
taining, the  plaintiff's  motion  for  a  judgment  on  the  plead- 
ings, especially  after  affording  the  appellants  the  opportunity 
to  propose  amendments  to  their  answer  and  their  declining  to 
do  so.  Therefore  the  judgment  of  the  trial  court  must  be 
affirmed,  with  costs  to  respondent. 

It  is  so  ordered. 

PRICK,  C.  J.,  and  McCARTY,  J.,  concur. 


KENT  V.  KENT,  et  al. 

No.  3000.    Decided  April  26,  1917.    Rehearing  Denied  May  21,  1917. 
(166  Pac,  271.) 

1.  Trusts — Constructive  Trusts — Following  Trust  Peopebtt.  A 
trust  will  not  be  impressed  upon  funds  or  property  in  the  hands  of 
the  alleged  trustee  where  the  original  trust  property  or  trust  fund 
eannot  be  traced  or  identified  either  in  its  original  or  substituted 
form.     (Page  47.) 

2.  Trusts — Constructive  Trusts — Pleading.  A  complaint,  setting 
up  the  receipt  of  funds  by  alleged  trustee  for  investment,  the  invest- 
ment of  such  money,  the  mingling  and  confusion  thereof  with  private 
funds  of  the  trustee,  and  that  such  trust  property  cannot  be  traced 
or  segregated,  held  to  preclude  plaintiff  from  establishing  trust. 
(Page  48.) 

Appeal  from  District  Court,  First  District;  Hon.  J,  D.  CaUg^ 

Judge.  ,;> 

'^ 

Action  by  Emeline  H.  Kent  against  John  D.  Kent  and 

others. 

Tudgment  for  defendants.    Plaintiff  appeals. 
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Affirmed. 

John  A.  Bagley  for  appellant. 

Richards,  Hart  a  Van  Dam  for  respondents. 

PRICK,  C.  J. 

The  plaintiff  commenced  this  action  in  equity  to  impress 
certain  property  with  a  trust  and  to  recover  the  trust  fund. 
In  her  complaint  she  alleged  that: 

The  defendants  are  the  executors  of  the  estate  of  one  Sidney 
B.  Kent,  deceased;  "that  in  1881  the  plaintiff  was  the  owner 
of  certain  real  property  in  Davis  County,  Utah;  that  at  that 
time  it  was  agreed  by  and  between  the  plaintiff  and  Sidney  B. 
Kent,  deceased,  that  said  property  should  be  sold  by  Sidney 
B.  Kent,  and  that  he  should  invest  the  proceeds  thereof  in 
real  estate  and  personal  property  in  Cache  County,  Utah,  and 
hold  the  same  in  trust  for  the  use  and  benefit  of  the  plaintiff; 
that  pursuant  to  the  said  agreement  between  the  plaintiff 
and  Sidney  B.  Kent  the  said  Davis  County  property  was  sold 
by  Sidney  B.  Kent  for  the  sum  of  $4,500  in  cash,  which  said 
amount  was  received  by  Sidney  B.  Kent  as  trustee,  pursuant 
to  said  agreement  to  be  invested  in  property  in  Cache  County, 
Utah,  for  the  use  and  benefit  of  the  plaintiff ;  that  afterwards 
and  during  the  lifetime  of  the  said  Sidney  B.  Kent,  deceased, 
but  the  real  dates  are  unknown  to  the  plaintiff,  the  said 
Sidney  B.  Kent,  deceased,  used  the  said  $4,500  in  purchas- 
ing, acquiring,  and  improving  real  property  and  in  purchasing 
personal  property  in  Cache  County,  but  the  said  Sidney  B. 
Kent,  deceased,  in  purchasing  and  improving  said  property, 
mingled  the  said  $4,500,  which  he  held  in  trust  for  the  plaintiff, 
with  his  own  private  funds,  and  so  used  and  invested  said 
trust  fund  that  it  cannot  now  be  traced  and  cannot  be 
segregated  from  the  private  property  of  the  said  Sidney  B. 
Kent,  deceased;  that  by  reason  of  the  said  agreement  between 
plaintiff  and  the  said  Sidney  B.  Kent,  deceased,  a  trust  was 
created  in  favor  of  the  plaintiff  with  Sidney  B.  Kent,  deceased, 
trustee,  and  the  said  $4,500,  thereby  became  a  trust  fund; 
that  Sidney  B.  Kent  died  on  or  about  the  8th  day  of  December, 
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1914,  and  at  the  time  of  his  death  was  a  resident  of  Cache 
County,  state  of  Utah,  and  at  the  time  of  his  death  he  held  the 
said  $4,500  in  trust  for  the  use  and  benefit  of  the  plaintiff; 
that  the  said  Sidney  B.  Kent  never,  at  any  time,  denied  or 
repudiated  said  trust ;  that  the  said  Sidney  B.  Kent,  during  his 
lifetime  did  not,  and  the  defendants  have  not,  paid  to  the 
plaintiff  the  said  $4,500  or  any  part  thereof." 

Plaintiff  also  alleged  that  she  had  duly  presented  her  claim 
to  said  executors  for  allowance,  and  that  they  had  rejected  the 
same.  She  prayed  judgment  that  the  trust  be  established, 
and  that  she  recover  judgment  for  said  $4,500  with  legal 
interest.  The  defendant,  M.  E.  Kent,  demurred  to  the  com- 
plaint: (1)  That  it  "does  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action'' j  (2)  that  the  action  is  barred;  and 
(3)  that  the  complaint  is  uncertain  and  ambiguous  in  certain 
particulars.  The  two  other  defendants  filed  an  answer  to  the 
complaint,  which,  however,  has  no  bearing  upon  the  case. 
The  district  court  sustained  the  general  demurrer,  and,  the 
plaintiff  electing  to  stand  on  her  complaint,  judgment  dis- 
missing the  same  was  duly  entered,  from  which  she  appeals. 

The  only  error  assigned  is  that  the  district  court  erred  in 
sustaining  the  demurrer.  The  only  matter,  therefore,  that 
concerns  us  on  this  appeal  is  the  correctness  of  the  ruling  of 
the  district  court  in  sustaining  the  general  demurrer.  It  will 
be  observed  that  the  plaintiff  in  her  complaint,  among  other 
things,  alleges  that: 

"Deceased,  in  purchasing  and  improving  said  property, 
mingled  the  said  $4,500  which  he  held  in  trust  for  the  plaintiff 
tvitJi  his  own  private  funds,  and  so  used  and  invested  said  trust 
fund  tkat  it  cannot  now  he  traced  and  cannot  he  segregated 
from  the  private  property  of  the  said  Sidney  B.  Kent,  de- 
ceased."   (Italics  ours.) 

Suppose,  after  a  trial  of  a  case  in  which  it  is  sought  to 
impress  a  certain  fund  or  property  with  a  trust,  the  court 
should  find  from  the  undisputed  evidence  that  the  fadts  were 
precisely  as  they  are  alleged  to  be  in  the  foregoing  state- 
ment, would  not  such  a  finding  completely  dispose  of  the 
claim  that  there  was  any  property  or  fund  upon  which  a  trust 
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could  be  impressed?  Such  a  finding  would  conclusively  show 
that  the  claimant  had  no  better  right  to  any  specific  property 
of  the  deceased's  estate  than  any  general  creditor  would  have. 

The  courts  have  frequently  considered  and  passed 
upon  claims  like  the  one  before  us,  but  we  know  of  no  1 

case  where  it  has  been  held  that  a  trust  could  be  im- 
pressed on  property  or  funds  where  it  is  conceded  to  be  impos- 
sible to  trace  or  identify  the  property  or  fund,  either  in  its 
original  or  substituted  form.  The  law  upon  that  subject  is 
well  stated  in  an  early  California  case,  entitled  Lafhrop  v. 
Bampion,  31  Cal.  22,  89  Am.  Dec.  141,  in  the  following  words : 

* '  Before  a  cestui  que  trust  can  claim  specific  real  or  personal  property 
he  must  show  that  it  is  the  identical  property  originally  covered  by  the 
trust,  or  that  it  is  the  fruit  or  product  thereof  in  a  new  form.  The  rule 
upon  this  subject  is  well  and  concisely  stated  by  Mr.  Justice  Lewis  in 
Thompson's  Appeal,  22  Pa.  17:  'Whenever  a  trust  fund  has  been 
wrongf uUy  converted  into  another  species  of  property,  if  its  identity  can 
be  traced,  it  will  be  held,  in  its  new  form,  liable  to  the  rights  of  the  cestui 
que  trust.  No  change  of  its  state  and  form  can  divest  it  of  such  trust. 
So  long  as  it  can  be  identified,  either  as  the  original  property  of  the 
cestui  que  trust,  or  as  the  product  of  it,  equity  will  follow  it;  and  the 
right  of  reclamation  attaches  to  it  until  detached  by  the  superior  equity 
of  a  bona  fide  purchaser  for  a  valuable  consideration  without  notice. 
The  substitute  for  the  original  thing  follows  the  nature  of  the  thing 
itself  so  long  as  it  can  be  ascertained  to  be  such.  But  the  right  of  pur- 
suing it  fails  when  the  means  of  ascertainment  fail.  This  is  always  the 
ease  where  the  subject-matter  is  turned  into  money,  and  mixed  and  con- 
founded in  a  general  mass  of  property  of  the  same  description.'  Story 
£q.  sections  1257,  1259;  Tiffany  and  Bullard  on  Trusts  and  Trustees, 
33,  34.'' 

In  Orcuti  v.  Govld,  117  Cal.  315, 49  Pac.  188,  and  in  Elizalde 
V.  Elizalde,  137  Cal.  634,  66  Pac.  369,  70  Pac.  861,  the  case  of 
Laihrop  v.  Bampton,  supra,  is  approved  and  followed.  In 
Little  V.  Chadwick,  151  Mass.  109,  23  N.  E.  1005,  7  L.  R.  A. 
570,  the  law  upon  the  subject  now  under  discussion  is  stated 
thus: 

''When  trust  money  becomes  so  mix^d  up  with  the  trustee's  individual 
funds  that  it  is  impossible  to  trace  and  identify  it  as  entering  into  some 
specife  property,  the  trust  ceases.  The  court  will  go  as  far  as  it  can  in 
thus  tracing  and  following  trust  money;  but  when,  as  a  matter  of  fact, 
it  cannot  be  traced,  the  equitable  right  of  the  cestui  que  trust  to  follow 
it  fails.'' 
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The  foregoing  case  is  followed  in  Lowe  v.  Jones,  192  Mass. 
94,  78  N.  E.  42,  6  L.  R.  A.  (N.  S.)  487, 116  Am.  St.  Rep.  225, 
7  Ann.  Cas.  551.  To  the  same  effect  is  Pryor  v.  Davis,  109 
Ala.  117, 19  South.  440.  Many  more  cases  could  be  cited,  but  it 
is  unnecessary  to  do  so. 

The  doctrine  announced  in  the  foregoing  cases  is  followed 
by  this  court  in  the  case  of  Waddell  v.  Waddell,  36  Utah, 
435, 104  Pac.  743.  In  that  case  this  court  did  just  what  2 
is  said  in  Little  v.  Chadwick,  supra,  a  court  of  equity 
should  do,  namely,  we  went  just  as  far  as  we  could  in  *  ^  tracing 
and  following  the  trust  money."  In  the  Waddell  Case  we 
applied  as  liberal  a  rule  as,  with  reasonable  safety,  can  be 
applied  in  following  trust  funds  and  in  enforcing  the  trust. 
It  .was,  however,  not  held  in  the  Waddell  Case,  nor  in  any 
other,  so  far  as  we  are  aware,  that  a  court  has  ever  impressed, 
or  has  attempted  to  impress,  a  trust  upon  certain  property  or 
upon  a  certain  fund  where  the  original  trust  property  or  trust 
fund  can  no  longer  be  traced  or  identified,  either  in  its  original 
or  substituted  form.  That  is  just  what,  under  the  allegations 
of  the  complaint,  we  would  be  required  to  do  if  we  overruled 
the  demurrer  and  permitted  the  plaintiff  to  prevail  upon  the 
allegations  of  her  complaint. 

In  view  of  the  foregoing  conclusion  it  becomes  unnecessary 
for  us  to  discuss  or  pass  on  the  other  questions  raised  by  the 
demurrer.  The  judgment  is  therefore  affirmed.  Respondent  to 
recover  costs. 

McCARTY  and  CORPMAN,  JJ.,  concur. 


KENT  et  al.  v.  KENT  et  al. 

No.  2999.    Decided  April  26,  1917.     (166  Pac  272.) 

Appeal  from  District  Court,  First  District ;  Hon.  J,  D.  CaU, 
Judge. 

Action  by  S.  W.  Kent  and  others  against  John  D.  Kent  and 
others. 

Judgment  for  defendants.     Plaintiffs  appeal. 
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Affirmed. 

John  A,  Bagley  for  appellants. 

Richards,  Hart  a  Van  Dam  for  respondents. 

PRICK,  C.  J. 

In  this  action  the  same  kind  of  relief  is  sought  as  in  the  case 
of  Kent  V.  Kent,  50  Utah,  44,  165  Pac.  271,  immediately  pre- 
ceding this  case.  The  only  difference  between  this  and  the  pre- 
ceding case  is  that  the  plaintiffs  are  different.  The  same 
property  that  was  sought  to  be  impressed  with  a  trust  in  the 
preceding  case  is  also  sought  to  be  impressed  with  a  like  trust 
in  this,  and  for  the  same  reasons.  With  the  exception  of  the 
parties  plaintiff,  and  the  allegations  relating  to  formal  mat- 
ters, the  allegations  of  the  complaint  in  this  case  are  the  same 
as  in  the  preceding  one.  A  general  demurrer  was  interposed 
to  the  complaint  which  was  sustained  by  the  district  court, 
and,  the  plaintiffs  electing  to  stand  upon  the  allegations  of. 
their  complaint,  judgment  dismissing  the  same  was  duly  en- 
tered, from  which  they  appeal. 

For  the  reasons  stated,  and  upon  the  authority  of  the  preced- 
ing case,  the  judgment  in  this  case  must  be,  and  it  accordingly 
is,  a£Srmed.   Respondent  to  recover  costs. 

McCARTY  and  CORFMAN,  JJ.,  concur. 


JEREMY  FUEL  &  GRAIN  CO.  v.  MELLEN 

No.  2955.    Decided  April  28,  1917.    Behearing  denied  June  21,  1917. 
(165  Pac.  791.) 

1.  Judgment — ^Bes  Adjudicata — Question  foe  Juby.  It  is  proper  for 
the  court  to  determine  the  question  of  res  adjudicata  as  a  question  of 
law  where  there  is  no  dispute  regarding  the  effect  of  matters  or 
controversies  in  either  the  former  or  the  instant  action.    (Page  54.) 

2.  Judgment— €onolusiveness—Bes  Adjudicata.  Plaintiff  seeks  to 
recover  upon  a  negotiable  note  given  in  consideration  of  a  crusher 
and  motor.  In  a  prior  action  in  which  this  defendant  was  a  party, 
plaintiff  sought  to  foreclose  a  chattel  mortgage  lien  on  said  crusher 
and  motor,  and  in  such  action  the  court  found  that  the  plaintiff  had 

Vol.  50— 4 
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no  right,  title,  or  interest  to  the  crusher  or  motor,  and  quieted  defen- 
dant's  title  thereto.  Held  that,  as  plaintiff  was  required  to  allege 
and  prove  consideration  as  an  essential  element  of  his  cause  of  action, 
the  former  action  is  res  ad  judicata  of  the  question  of  his  ownership 
of  the  only  consideration  for  the  note,  and  is  suficient  to  dispose  of 
his  claim  in  this  action ;  it  not  being  necessary  that  the  form  of  both 
actions  be  the  same  if  the  question  directly  involved  in  the  first 
action  is  also  directly  involved  in  the  second.    (Page  54.) 

3.  Judgment — Conolusivenbss — ^Bes  Adjitdicata.  The  fact  that  the 
finding  in  the  former  action  quieting  title  to  the  crusher  and  motor 
in  the  defendant  went  beyond  the  allegations  of  defendant's  answer 
in  the  instant  case  is  immaterial,  and  in  no  way  affects  the  question 
of  res  ad  judicata.    (Page  56.) 

4.  JuDOKENT — Conclusiveness — Bes  Adjudicata.  As  defendant's 
counterclaim  in  the  instant  case  for  an  amount  paid  on  the  note  was 
necessarily  connected  with  the  same  transaction  on  which  the  plaintiff 
based  his  first  cause  of  action  as  well  as  the  present,  his  right  to 
recover  on  the  counterclaim  is  now  barred  by  his  failure  to  raise  It 
in  the  former  action.    (Page  56.) 

5.  Judgment — Costs  on  Appeal.  Under  Comp.  Laws  1907,  section 
2970,  providing  that,  if  a  defendant  omit  to  set  up  a  counterclaim, 
neither  he  nor  his  assignee  can  maintain  an  action  against  the 
plaintiff  therefor,  plaintiff  is  now  barred  from  recovering  on  his 
counterclaim  by  his  f aUure  to  set  it  up  in  the  former  action  entirely 
apart  from  the  question  of  res  adjudicata.     (Page  56.) 

G.  Costs — Costs  on  Appeal.  Where  on  appeal  a  plaintiff  succeeds  in 
modifying  a  judgment  against  him  on  defendant's  counterclaim,  but 
practically  plaintiff's  whole  record  and  brief  are  devoted  to  com- 
bating a  ruling  of  the  court  against  him  which  was  affirmed,  costs 
should  be  awarded  to  neither  party.     (Page  57.) 

Appeal  from  District  Court,  Third  District;  Hon.  C.  W. 
Morse,  Judge. 

Action  by  Jeremy  Fuel  and  Grain  Company  against  J.  W. 
Mellen,  in  which  defendant  filed  a  counterclaim. 

Judgment  for  defendant.    Plaintiff  appeals. 

Judgment  reversed  as  to  counterclaim  and  otherwise  af- 
firmed, and  case  remanded  with  directions. 

G.  M.  SiiUivan  for  appellant. 

Stewart,  Stewart  &  Alexander  for  respondent. 
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PRICK,  C.  J. 

The  plaintiflf,  after  alleging  the  necessary  matters  of  induce- 
ment in  its  complaint,  alleged  as  follows : 

"That  during  the  month  of  June,  1913,  for  a  valuable  con- 
sideration, the  defendant  executed  and  delivered  to  the 
plaintiff  his  certain  paper  writing,  wherein  and  whereby  he 
promised  and  agreed  to  pay  to  the  plaintiff  the  sum  of  $600 
during  the  month  of  July,  1913;  that  thereafter  defendant 
paid  upon  said  written  obligation,  the  sum  of  $80,  and  no 
more,  and  there  is  a  balance  now  due  plaintiff  from  defendant 
upon  said  written  promise  the  sum  of  $520,  together  with 
interest  thereon  from  July  1,  1913." 

The  plaintiff  prayed  judgment  accordingly. 

The  defendant  answered  the  complaint,  and  in  his  answer 
he  admitted  '*that  on  or  about  the  8th  day  of  June,  1913,  he 
signed  a  certain  paper,"  a  copy  of  which  is  set  forth  in  the 
answer,  and  to  which  we  shall  refer  later.  The  defendant  also 
admitted  that  $80  was  paid  **upon  said  writing."  The  de- 
fendant then  at  great  length  sets  forth  that  the  plaintiff 
had  commenced  a  former  action  in  which  it  had  sought  to 
recover  upon  the  same  cause  of  action,  that  the  defendant, 
with  others,  was  a  party  to  said  action,  and  that  the  right  of 
plaintiff  to  recover  upon  the  present  cause  of  action  had  been 
fully  determined  and  adjudicated  against  the  plaintiff  in  said 
former  action.  Defendant  also  set  up  a  plea  of  want  of  con- 
sideration for  said  writing,  and  in  a  counterclaim  demanded 
judgment  for  the  $80  aforesaid.  There  was  a*  reply,  the  aver- 
ments of  which  it  is  not  necessary  to  refer  to. 

The  issues  were  tried  to  a  jury,  but  when  both  parties  had 
r^ed  the  defendant  requested  the  court  to  direct  the  jury  to 
return  a  verdict  in  favor  of  the  defendant  upon  the  plea  of 
former  adjudication,  and  also  upon  the  plea  of  failure  of 
consideration,  and  further  asked  that  the  court  direct  the  jury 
to  return  a  verdict  in  his  favor  for  the  $80  upon  his  counter- 
claim. The  court  granted  defendant's  motion  upon  the  plea 
of  former  adjudication,  and  directed  the  jury  to  return  a 
verdict  as  requested  by  the  defendant,  and  also  directed  the 
jury  to  find  in  favor  of  the  defendant  upon  the  counterclaim. 
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The  jury  returned  a  verdict  as  directed,  upon  which  judgment 
was  entered. 

Plaintiff  appeals  from  the  judgment,  and  insists  that  the 
court  erred  both  in  directing  a  verdict  on  the  plea  of  former 
adjudication  and  on  the  counterclaim  for  the  $80.  Plaintiff's 
counsel  vigorously  contends  that  the  district  court  erred  in 
sustaining  the  plea  of  former  adjudication,  while  defendant's 
counsel  as  vigorously  insist  that,  under  the  undisputed  facts 
and  the  law  applicable  thereto,  the  district  court  could  not  do 
otherwise. 

The  facts  upon  which  the  plea  of  former  adjudication  rests, 
and  upon  which  the  court  acted,  briefly  stated,  are  as  follows : 
On  June  8,  1913,  defendant  signed  and  delivered  to  the 
plaintiff  the  writing  before  referred  to,  which  reads  as  fol- 
lows: 

*'Salt  Lake  City,  Utah,  June  8,  1913. 

*'Por  value  received,  as  expressed  in  a  certain  bill  of  sale 
dated  today,  I  hereby  agree  to  pay  to  the  Jeremy  Pud  & 
Grain  Company  the  sum  of  $600.00  on  or  about  July  1,  1913. 

''J.  W.  Mellen." 

The  bill  of  sale  referred  to  in  said  writing  reads  as  follows: 

"Sold  to  Jeremy  Fuel  &  Grain  Company  for  the  sum  of 
six  hundred  dollars  ($600.00)  1  Climax  No.  3  crusher,  1  thirty 
horse  power  motor. 

"Received  payment.  Bollwinkel  Bros.,  by  John  Bollwinkel. 
Witness,  J.  W.  Ctoodfellow. 

"We  hereby  transfer  the  above-described  bill  of  sale  to  J.  W. 
Mellen  in  consideration  of  the  sum  of  $600.00,  payment  of 
which  is  hereby  acknowledged.  Jeremy  Fuel  &  Grain  Co.,  per 
J.  W.  Goodfellow,  Agt." 

On  July  7,  1913,  the  plaintiff  in  this  action  commenced 
an  action  against  the  Bollwinkel  Bros,  mentioned  in  said  bill 
of  sale  to  recover  a  certain  sum  of  money  claimed  to  be  due 
from  said  Bollwinkel  Bros,  to  the  plaintiff  and  to  foreclose 
said  bill  of  sale.  The  plaintiff  in  said  complaint,  among  other 
things,  alleged : 

"That  on  or  about  the  15th  day  of  February,  1913,  the 
defendants  made,  executed,  and  delivered  to  the  plaintiff  their 
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certain  bill  of  sale  for  one  Climax  No.  3  crasher  and  one  80 
horse  power  motor,  that  said  instrument  was  given  bj  the 
defendants,  and  was  accepted  by  the  plaintiff  as  security  for 
the  payment  of  defendant's  account  to  the  plaintiff,  part  of 
which  amount  was  then  due  to  the  plaintiff,  and  that  it  was 
in  reliance  upon  said  security  that  the  plaintiff  made  further 
sales  upon  credit  to  the  defendants." 

The  plaintiff  prayed  judgment  that ' 'said  bill  of  sale  be  fore- 
closed as  a  chattel  mortgage  and  the  property  therein  directed 
sold,'*  and  that  the  proceeds  **be  applied  upon  the  plaintiff's 
claims."    Among  others  who  were  made  parties  to  said  fore- 
closure action,  or  who  intervened  therein,  was  the  National 
Bank  of  Republic.    The  bank  in  its  answer,  in  effect,  averred 
that  it  had  obtained  a  judgment  against  said  Bollwinkel 
Bros,  for  a  sum  in  excess  of  $1,100 ;  that  execution  had  been 
duly  issued  on  said  judgment  and  had  been  levied  upon  certain 
real  estate  belonging  to  said  Bollwinkel  Bros,  which  was  duly 
advertised  and  sold  by  the  sheriff;  that  the  ''Climax  No.  3 
crasher,"  and  the  "thirty  horse  power  motor"  mentioned  in 
said  bill  of  sale  were  afSxed  upon  and  constituted  a  part  of 
the  real  estate  levied  on  and  sold  under  the  execution  afore- 
said, and  that  the  plaintiff  in  said  action  (who  is  the  plaintiff 
in  this  action)  had  acquired  no  right,  title,  or  interest  what- 
ever in  or  to  said  Climax  No.  3  crusher  or  in  said  30  horse 
I>ower  motor.    Defendant  in  this  action  was  substituted  for 
the  bank  in  the  former  action  and  adopted  the  bank's  answer 
as  his  own.    The  court  in  the  former  action,  in  substance, 
found  that  said  Climax  No.  3  crusher  and  said  30  horse  power 
motor  were  "annexed  to  and  affixed  upon,"  and  constituted  a 
part  of  the  real  property  which  was  sold  under  the  execution 
aforesaid,  and  which  had  been  purchased  by  the  bank,  and  by 
the  bank  transferred  to  the  defendant.    As  a  conclusion  of 
law  the  court  also  found  as  follows : 

"That  the  plaintiff,  Jeremy  Fuel  &  Grain  Company,  a  cor- 
poration, has  no  interest  in  the  property  described  in  plain- 
tiff's complaint  and  in  the  findings  of  fact  herein ;  that  neither 
John  Bollwinkel,  nor  J.  P.  Bollwinkel,  nor  the  firm  of  Boll- 
winkel Bros.,  nor  A.  T.  Moon,  intervener  herein,  have  any 
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interest  in  the  property  described  in  the  complaint,  and  in  the 
findings  herein ;  that  as  against  all  of  the  parties  to  this  action 
the  said  Joseph  W.  Mellen  is  the  owner  of  said  property ;  that 
the  said  Joseph  W.  Mellen  is  entitled  to  judgment  quieting 
his  ownership  in  said  personal  property  in  these  findings 
described;  and  for  costs  incurred." 

Judgment  was  accordingly  entered  in  favor  of  the  defendant, 
Mellen,  who,  as  before  stated,  had  been  substituted  for  the 
bank. 

On  the  trial  of  the  case  at  bar  it  was  made  to  appear 
without  dispute  that  the  consideration  for  the  writing  1 

sued  on  in  this  action  was  the  Climax  No.  3  crusher  and 
the  thirty  horse  power  motor,  and  nothing  else ;  that  the  .ex- 
pression "for  value  received,"  as  it  is  expressed  in  the  writ- 
ing, referred  to  the  crusher  and  motor  aforesaid,  and  to  no 
other  consideration.  The  district  court,  upon  the  undisputed 
evidence,  thus  determined,  as  a  matter  of  law,  that  the  right 
of  the  plaintiff  to  recover  upon  the  writing  in  question  had 
been  adjudicated  in  the  former  action.  There  being  no  dispute 
regarding  the  effect  of  the  matters  in  controversy  in  either 
the  former  or  in  the  present  action,  it  was  proper  for  the  court 
to  determine  the  question  of  res  adjudicata  as  a  question  of 
law.   2  Black  on  Judgments,  section  631. 

The  question,  however,  still  remains :    Is  the  plaintiff's  cause 
of  action  in  this  action  the  same  as  in  the  former  one! 
In  other  words,  was  the  subject-matter  litigated  in  the  2 

two  actions,  so  far  as  the  plaintiff  and  the  defendant  are 
concerned,  the  same!  It  certainly  is  clear  enough  that  what 
the  plaintiff  sought  to  recover  in  the  first  action  was  a  certain 
amount  of  money,  the  payment  of  which  it  asserted  was  secured 
by  certain  property  consisting  of  one  Climax  No.  3  crusher  and 
one  thirty  horse  power  motor.  Plaintiff  there  claimed  that  it 
had  a  lien  on  said  crusher  and  motor,  and  asked  to  have  them 
sold  and  the  proceeds  thereof  applied  in  payment  of  its  claim. 
The  court  found  against  plaintiff's  contention  in  that  regard, 
and  found  that  it  had  no  right,  title,  or  interest  in  or  to  said 
crusher,  or  said  motor,  or  either  of  them.  Now,  while  it  is  true 
that  the  action  in  this  case  is  based  on  the  writing  aforesaid. 
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it  is  equally  trae  that  the  undisputed  evidence  shows  that  the 
only  consideration  for  the  writing  in  question  was  the  crusher 
and  motor  aforesaid.  Whether  the  plaintiff  had  ever  acquired 
any  interest  in  said  crusher  and  motor  was  therefore  one  of  the 
issues  in  the  former  action,  which  issue  was  found  against  the 
plaintiff.  In  this  action  it  must  not  be  overlooked  that  the 
writing  in  question  is  not  a  negotiable  instrument,  and  hence 
does  not  import  a  consideration.  The  plaintiff  was  therefore 
required  to  allege  and  prove  a  consideration.  In  view  that 
the  evidence  is  without  conflict,  that  the  only  consideration  for 
the  writing  was  the  crusher  and  the  motor,  and  that  the 
evidence  is  also  undisputed  that  it  was  adjudicated  in  a  former 
action  that  the  plaintiff  at  the  time  the  writing  was  given  did 
not  have,  and  that  it  never  had,  any  right,  title,  or  interest  in 
said  crusher  or  motor,  or  in  either  of  them,  therefore  the  ques- 
tion of  consideration  for  the  writing  in  question,'  and  which 
the  plaintiff  was  required  to  establish,  was  adjudicated  in 
the  former  action.  An  essential  element  which  the  plaintiff 
was  required  to  prove  as  part  of  his  cause  of  action  in  the 
present  action  was  therefore  adjudicated  against  him  in  the 
former  action,  and  hence,  as  between  the  parties  to  this  action, 
that  issue  is  res  adjudicata.  Suppose  the  plaintiff  had  pre- 
vailed in  the  former  action,  and  the  crusher  and  motor  had 
been  sold,  and  the  proceeds  thereof  applied  in  satisfaction  of 
its  claim ;  could  it  successfully  maintain  another  action  on  the 
writing  in  face  of  the  former  judgment  in  case  that  judgment 
was  pleaded  as  is  done  in  this  caset  We  think  no  one  would 
seriously  so  contend.  If  the  plaintiff  would  be  estopped  from 
maintaining  a  second  cause  of  action  if  it  had  succeeded  in 
the  first  one,  it  is  likewise  estopped  from  successfully  main- 
taining the  second  one  in  case  it  failed  in  the  first  one.  This 
case  comes  squarely  within  the  rule  laid  down  by  the  author 
in  2  Black  on  Judgments,  section  609,  in  the  following  words : 

"  It  ifl  a  fundamental  and  unquestioned  rule  that  a  former  judgment, 
when  used  as  evidence  in  a  second  action  between  the  same  parties,  or 
their  privies,  is  conclusive  upon  every  question  of  fact  which  was  directly 
involved  within  the  issues  made  in  such  former  action,  and  which  is  shown 
to  have  been  actually  litigated  and  determined  therein." 


Digitized  by 


Google 


56  SUPREME  COURT  OP  UTAH  [Apr. 

- 

Jeremy  Fuel  &  Grain  CJo.  v.  Mellen,  50  Utah  49 

In  Ooodenow  v.  Litchfield,  59  Iowa,  at  page  231,  9  N.  W. 
109,  Mr.  Justice  Bothroek,  in  referring  to  the  role  respecting 
former  adjudication,  says : 

' '  The  rule  as  appears  to  be  well  settled  by  all  the  authorities,  is  that, 
where  a  former  judgment  or  decree  is  relied  upon  as  a  bar  to  an  action, 
it  must  appear  either  by  the  record  or  by  extrinsic  evidence  that  the 
particular  matter  in  controversy  and  sought  to  be  concluded  was  neces- 
sarily tried  and  determined  in  the  former  action." 

Neither  is  it  necessary  that  the  form  of  both  actions  be  the 
same.  The  test  is :  Was  the  question  directly  involved  in  the 
first  action  and  also  directly  involved  in  the  second  onef 
Bmk  V.  Rude,  23  Kan.  143;  Spear  v.  Tidball,  40  Neb.  107, 
58  N.  W.  708.  The  foregoing  cases  leave  no  room  for  doubt 
that  the  plea  of  res  adjudicata  in  this  case  was  established, 
and  that  the  district  court  did  not  err  in  declaring  it  estab- 
lished, as  a  matter  of  law.  ^ 

We  are  not  unmindful  of  plaintiff's  contention  that  the 
findings  of  the  district  court  in  the  former  action,  in  effect, 
quieting  title  to  the  crusher  and  motor  in  the  defendant,  went 
beyond  the  allegations  of  defendant's  answer.    If  it  be 
conceded  that  counsel  is  right  in  his  contention,  yet  that  3 

in  no  way  effects  the  question  we  have  just  decided. 
The  finding  that  the  plaintiff  did  not  have,  and  never  had, 
any  right,  title,  or  interest  in  and  to  said  crusher  and  motor, 
or  in  either  of  them,  was  in  issue  and  is  squarely  found.    That 
is  quite  sufficient  to  dispose  of  plaintiff's  counsel  in  this  action. 

Plaintiff's  counsel,  however,  also  insists  that  the  court  erred 
in  directing  a  verdict  on  defendant's  counterclaim  in  his 
favor.  It  seems  to  us  that,  under  the  undisputed  facts,  coun- 
sel 's  contention  should  prevail.  The  counterclaim  arose 
out  of  and  was  necessarily  connected  with  the  same  4,5 
transaction  on  which  plaintiff  based  his  first  cause  of 
action,  as  well  as  the  present  one.  If,  therefore,  the  defendant 
intended  to  counterclaim  against  the  plaintiff,  he  should  have 
done  so  in  the  first  action.  Suppose  the  defendant  had  sued 
the  plaintiff  in  an  independent  action,  and  the  plaintiff  had  set 
up  the  former  adjudication.  Could  the  defendant  recover? 
It  would  seem  not.  But,  entirely  apart  from  the  question  of 
res  adjudicata  in  the  sense  that  question  is  usually  considered. 
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the   defendant  is  now  barred  from  recovering  under  our 
statute,  Comp.  Laws  1907,  section  2970. 

Ab  just  pointed  out,  this  claim  arose  out  of  the  transaction 
set  forth  in  plaintiff's  complaint  and  was  also  connected  with 
the  subject  of  the  action  in  both  the  former  and  the  present 
action,  and  hence  he  cannot,  under  section  2970,  supra,  main- 
tain a  separate  action  for  the  amount  claimed  by  him.  Nor 
can  he  maintain  a  counterclaim  in  another  action  for  such 
amount.  (Plaintiff's  reply  was  suiBcient  to  raise  the  question 
of  the  defendant's  right  to  recover  on  the  counterclaim.)  The 
court  therefore  erred  in  directing  a  verdict  for  the  defendant. 
Indeed,  under  the  undisputed  facts,  the  court  should  have 
directed  a  verdict  for  the  plaintiff  against  the  counterclaim. 

The  only  question  left  to  determine  is  one  of  costs.    While  it 
is  true  that  the  plaintiff  has  succeeded  in  modifying  the 
judgment,  it  is  also  true  that  practically  plaintiff's  whole 
record  and  brief  are  devoted  to  combating  the  court's 
ruling  on  the  question  of  former  adjudication.    In  view  6 

of  that  fact,  we  have  concluded  that  costs  should  be 
awarded  to  neither  party.  The  ruling  and  judgment  of  the 
district  court  on  the  question  of  res  adjudicata  are  therefore 
affirmed,  and  the  ruling  and  judgment  on  the  counterclaim 
are  reversed.  In  view,  however,  that  this  question  is  one  of 
law  merely,  the  cause  is  remanded  to  the  district  court  of  Salt 
Lake  county,  with  directions  to  set  aside  the  judgment  upon 
the  counterclaim  in  favor  of  the  defendant  and  to  enter  a 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant 
upon  the  counterclaim. 

McCARTY  and  CORPMAN,  JJ.,  concur. 
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WARM  SPRINGS  CO.  v.  SALT  LAKE  aTY 

No.  3020.    Decided  May  18^  1917.    Rehearing  denied  June  21,  1917. 
(165  Pac.  788.) 

1.  Municipal  Corporations — Bent  for  Property  Leased  by  Citt — 
Eviction  by  Ordinance.  Where  premises  belonging  to  a  city  were 
leased  for  the  purpose  of  conducting  a  bathing  resort,  with  the  pro- 
vision that  a  portion  of  the  premises  might  be  leased  or  sublet  for 
saloon  or  bar  purposes,  and  subsequently,  pursuant  to  Laws  1911,  e. 
106,  an  ordinance  was  passed  by  the  city  by  which  the  carrying  on 
of  the  saloon  business  on  such  premises  was  prohibited,  the  mere 
fact  that  the  saloon  business  was  prohibited  did  not  constitute  an 
eviction,  and  the  defendant  was  not  thereby  released  from  paying 
rent,  and  was  not  entitled  to  any  abatement  thereof,  since  if  the 
lessee  desired  to  protect  itself  against  the  pa3nnent  of  rent  in  case 
the  right  to  maintain  a  bar  on  the  premises  should  be  prohibited 
it  should  have  provided  for  that  emergency  in  the  lease.    (Page  64.) 

2.  Municipal  Corporations — Bent  por  Property  Leased  by  City — 
Eviction.  While  the  city  in  entering  into  the  lease  did  so  as  pro- 
prietor of  the  property,  and  is  governed  by  the  same  law  and  rules 
as  other  proprietors,  in  passing  and  enforcing  the  ordinance,  pursuant 
to  the  provisions  of  Laws  1911,  c  106,  it  acted  entirely  in  a  govern- 
mental capacity,  and  as  an  arm  of  the  state  government,  and  had  no 
more  right  to  disregard  the  provisions  of  that  chapter  than  a  private 
citizen,  and  is  not  liable  for  the  consequences  of  such  governmental 
act.    (Page  64.) 

3.  Municipal  Corporations — Lease  by  City — Statute.  If  a  city  should 
guarantee  its  lessee  the  right  to  continue  the  saloon  business  in  violv 
tion  of  Laws  1911,  c.  106,  providing  that  licenses  permitting  the  sale 
of  intoxicating  liquors  should  not  be  issued  outside  the  limits  of  the 
business  district  of  a  city  or  town,  and  requiring  cities  to  pass  ordi- 
nances fixing  such  limits  for  the  purposes  of  the  act,  the  lease  would 
be  void,  since  municipal  corporations  have  no  power  to  make  contracts 
which  would  embarrass  or  control  their  legislative  powers  and  duties. 
(Page  65.) 

4.  Landlord  and  Tenant — Bent — Partial  Eviction.  Generally  a 
tenant  may  not  hold  possession  of  premises,  and  then  sue  for  an 
abatement  of  rent  on  the  theory  of  partial  e^ction.     (Page  M.) 

Appeal  from  District  Court,  Third  District;  Hon.  Geo.  G. 
Armstrong,  Judge. 

Action  by  the  Warm  Springs  Company  against  Salt  Lake 
City. 
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Judgment  dismissing  complaint.    Plaintiff  appeals. 

Affirmed. 

D.  H,  Wenger  for  appellant. 

JT.  J.  Dininny,  City  Attorney  and  W.  H.  FoUand  and 
JIf .  Pains  Asst.  City  Attys.  for  respondent. 

PRICK,  C.  J. 

The  plaintiff  in  this  action  seeks  to  recover  certain  moneys 
which  it  is  alleged  the  defendant  city  wrongfully  obtained 
from  it  for  rental  of  certain  premises  leased  to  the  plaintiff 
by  the  city.  In  view  that  the  court's  findings  of  fact  are  not 
assailed,  and  as  they  correctly  reflect  the  issues  and  the  evi- 
dence, and  because  the  conclusions  of  law  and  judgment  which 
are  based  upon  the  findings  are  vigorously  assailed,  we  insert 
the  court's  findings,  the  material  parts  of  which  read  as  fol- 
lows : 

"That  on  the  21st  day  of  February,  1905,  pursuant  to  a 
resolution  of  the  mayor  and  city  council,  the  said  Salt  Lake 
City,  defendant  herein,  entered  into  an  agreement  in  writing 
with  one  Maxwell  R.  Brothers,  his  executors,  administrators 
and  assigns,  whereby  said  defendant  did  lease  and  let  unto 
Maxwell  R.  Brothers,  for  a  period  of  ten  years,  the  following 
described  real  estate  and  premises,  to  wit :  All  that  property 
situate  in  Salt  Lake  City,  county  of  Salt  Lake,  state  of  Utah, 
described  as  block  157,  plat  'A,'  Salt  Lake  City  survey,  known 
as  the  Warm  Springs  property,  including  the  springs  and 
land  inclosed  by  fence,  but  not  including  the  gravel  beds  on 
said  tract;  to  have  and  to  hold  the  said  premises  with  their 
appurtenances  unto  the  said  Maxwell  R.  Brothers,  his  exe- 
cutors, administrators  and  assigns,  from  the  31st  day  of 
March,  1906,  to  and  including  the  31st  day  of  March,  1916,  for 
the  purpose  of  conducting  a  bathing  resort,  with  the  privilege 
of  subletting  a  portion  of  said  premises  for  bar  purposes ;  and 
in  consideration  of  the  said  leasing  and  letting  of  said  premises 
to  him  as  aforesaid,  the  said  Maxwell  R.  Brothers  as  aforesaid 
agreed  to  pay  the  defendant  as  rent  for  said  premises  the  sum 
of  $200  per  month  for  each  and  every  month  of  said  term. 
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Said  lease  as  set  forth  in  defendant's  answer  is  hereby  re- 
ferred to  and  made  a  part  of  these  findings  of  fact.  That  on 
or  about  the  19th  day  of  January,  1906,  the  said  Maxwell  B. 
Brothers  assigned  said  lease  to  the  said  Warm  Springs  Com- 
pany, the  plaintiff  herein,  and  said  plaintiff  was,  during  the 
whole  of  said  term  of  ten  years,  the  successor  in  interest  of  the 
said  Maxwell  R.  Brothers,  with  the  knowledge,  acquiescence 
and  consent  of  said  Salt  Lake  City,  and  the  said  plaintiff  at  all 
times  during  said  term  paid  said  sum  of  $200  per  month  rent 
as  in  said  lease  provided,  and  has  complied  with  all  other 
covenants  and  conditions  of  said  lease,  as  the  assignor  of  said 
Maxwell  B.  Brothers,  and  the  said  plaintiff  was  at  all  times 
entitled  to  sublet  a  part  of  said  premises  for  bar  purposes. 
That  under  said  agreement  and  lease  the  plaintiff  herein,  upon 
the  payment  of  said  sum  of  $200  per  month,  and  as  considera- 
tion therefor,  was  to  have  the  privilege  of  conducting  a 
bathing  resort,  leasing  or  subletting  a  portion  of  said  premises 
for  saloon  or  bar  privileges.  That  the  reasonable  rental  value 
of  said  premises  as  a  bathing  resort  was  $100  per  month,  and 
the  rental  value  of  said  saloon  for  bar  purposes  was  $100  per 
month,  and  that  said  plaintiff  at  all  times  during  the  term  of 
said  lease  was  able  to  let  and  lease  said  premises  for  bar  pur- 
poses at  the  rate  of  $100  per  month.  That  pursuant  to  said 
agreement  the  plaintiff  did  sublet  a  part  of  the  said  premises, 
known  as  the  saloon  building  for  bar  purposes,  beginning  on 
the  21st  day  of  March,  1906,  and  continuously  until  the  20th 
day  of  June,  1911,  at  the  rate  of  $100  per  month,  and  that 
after  the  20th  day  of  June,  1911,  the  said  plaintiff  was  pre- 
vented from  further  leasing  and  subletting  said  premises  or 
any  part  thereof  for  bar  purposes  for  the  reason  that  said 
real  estate,  as  above  described,  and  the  surrounding  premises 
were  excluded  by  city  ordinance  of  Salt  Lake  City  from  the 
district  in  which  intoxicating  liquors  might  be  sold,  and  that 
thereafter  until  the  end  of  said  term  of  said  lease  said  premises 
were  excluded  by  reason  of  said  ordinance  passed  pursuant 
to  the  authorization  of  the  Legislature  of  the  state  of  Utah, 
from  the  business  district  in  which  intoxicating  liquors  might 
be  sold.    That  after  said  exclusion  by  said  city  ordinance  the 
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said  defendant  refused  to  pay  to  the  plaintiff  any  rebate  or 
bonus  because  of  said  exclusion.  That  on  the  6th  day  of  April, 
1916,  the  plaintiff  herein  presented  its  claim  against  said  city 
for  the  sum  of  $5,700,  which  said  claim  was  refused  by  said 
defendant,  and  that  after  the  20th  day  of  June,  1911,  to  the 
end  of  said  rental  term  said  rent  was  paid  by  plaintiff  under 
protest." 

The  conclusions  of  law  are  as  follows: 

''That  said  city  in  its  governmental  and  legislative  capacity 
did  rightfully  pass  an  ordinance  under  proper  authority  from 
the  state  of  Utah,  excluding  said  property  above  described 
from  the  district  in  which  intoxicating  liquors  might  be  sold. 
That  in  its  private  and  personal  capacity  said  city  did  enter 
into  a  lease  with  said  parties  as  aforesaid,  and  that  defendant 
did  collect  rents  from  said  plaintiff  as  set  forth,  by  the  pro- 
visions of  said  lease  heretofore  referred  to.  That  said  lease 
in  question  does  not  contain  a  restrictive  clause,  but  does  con- 
tain a  permissive  clause  which  permitted  the  said  plaintiff  to 
rent  a  part  of  said  premises  for  bar  purposes.  That  there  was 
no  guaranty  or  warrant  by  which  said  defendant  was  bound  to 
continue  the  permissive  privilege  after  said  ordinance  ex- 
cluding said  property  from  the  restricted  district  was  passed. 
That  said  defendant  did  lawfully  ^nd  legally  collect  said  rent 
from  said  plaintiff,  and  that  therefore  said  plaintiff  has  no 
cause  of  action  against  the  defendant  in  the  premises." 

Judgment  was  entered  dismissing  the  complaint,  from  which 
plaintiff  appeals. 

The  assignments  of  error  are  all  directed  against  the  con- 
clusions of  law  and  judgment.  Plaintiff's  principal  contention 
arises  upon  the  proviso  in  the  lease  which  reads  as  follows: 
"Provided,  however,  the  said  party  of  the  second  part  may 
sublet  a  portion  of  said  premises  for  bar  purposes."  In  1911 
the  Legislature  of  this  state  passed  chapter  106,  Laws  Utah 
1911,  p.  152,  in  which  it  was  provided  that  licenses  permitting 
the  sale  of  intoxicating  liquors  shall  not  be  issued  or  granted 
"outside  of  the  limits  of  the  business  district  of  any  city  or 
town.  The  mayor  and  city  council  in  their  respective  cities 
•  •    •    shall  from  time  to  time  determine  and  fix  such  limits 
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for  the  purposes  of  this  act."  Pursuant  to  that  chapter  an 
ordinance  was  passed  by  the  defendant  city  in  which  the  dis- 
trict in  which  the  bar  was  maintained  by  plaintiff  was  declared 
to  be  outside  of  the  business  district  of  the  city  and  within 
which  a  license  to  sell  intoxicating  liquors  would  not  there- 
after be  granted.  The  plaintiff,  therefore,  was  unable  to 
obtain  a  license  to  sell  intoxicating  liquors  upon  the  leased 
premises,  and  hence  it  lost  the  right  to  sublet  a  part  of  the 
premises  for  bar  purposes  as  provided  in  the  clause  of  the 
lease  we  have  quoted.  The  plaintiff  did  not  surrender  nor  offer 
to  surrender  the  demised  premises,  but  paid  that  portion  of 
the  rent  which  it  is  contended  the  bar  privilege  was  worth 
under  protest,  and  by  this  action  seeks  to  recover  back  the 
rent  thus  paid. 

Plaintiff's  counsel,  as  we  understand  him,  contends  that 
the  district  court  erred  in  denying  recovery  upon  the  grounds : 
(1)  Because  the  city,  by  adopting  and  enforcing  the  ordinance 
in  question,  by  its  own  act,  deprived  plaintiff  of  subletting  a 
part  of  the  demised  premises  for  bar  purposes,  and  hence  it 
*'ex  equo  et  bono''  cannot  retain  that  portion  of  the  rent 
which  represents  the  value  of  the  bar  privilege;  and  (2)  that 
by  the  act  of  the  defendant  city  the  plaintiff  was  in  legal  effect 
evicted  so  far  as  the  right  of  maintaining  a  bar  is  concerned, 
and  for  that  reason  the  defendant  city  may  not  retain  that 
portion  of  the  rent  demanded  by  the  plaintiff.  Counsel,  in 
support  of  his  contention,  cites  the  following  cases:  Boston 
Molasses  Co,  v.  Commonwealth,  193  Mass.  387,  79  N.  E.  827 ; 
TdUmxin  v.  Murphy,  120  N.  Y.  345,  24  N.  E.  716;  Lynch  v. 
Baldwin,  69  111.  210;  Grabenhorst  v.  Nicodemus,  42  Md.  236; 
AllsmanY,  Oklahoma  City,  21  Okl.  142,  95  Pac.  468,  16  L.  R. 
A.  (N.  S.)  511,  17  Ann.  Cas.  184;  Pearson  v.  City  of  Seattle, 
14  Wash.  438,  44  Pac.  884.  Counsel  also  refers  us  to  28  Cyc. 
674.  We  cannot,  nor  is  it  necessary  for  us  to,  pause  here  to 
point  out  the  distinction  between  those  cases  and  the  case  at 
bar.  It  must  suffice  to  say  that  the  decisions  of  the  foregoing 
cases  do  not  authorize  a  recovery  in  a  case  like  the  one  at  bar. 
We  have  found  one  case,  however,  which  is  not  cited  by  coun- 
sel, namely.  Heart  v.  East  Tenn.  Brewing  Co,,  121  Tenn.  69, 
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113  S.  W.  364, 19  L.  R.  A.  (N.  S.)  964, 130  Am.  St.  Rep.  753, 
in  which  it  was  held  that  a  lease  on  certain  premises  which 
were  leased  for  saloon  purposes  terminated  ^hen  the  prohibi- 
tory law,  which  was  passed  after  the  lease  had  been  entered 
into,  went  into  effect.  The  decision  is  based  upon  the  ground 
that  when  the  prohibitory  law  went  into  effect  the  business  of 
conducting  a  saloon  was  unlawful;  that  the  premises  were 
therefore  leased  for  an  unlawful  purpose,  and  hence  the  lease 
terminated,  and  the  tenant  was  released  from  paying  rent. 
The  great  weight  of  authority  as  we  shall  see,  is  however,  con- 
trary to  the  case  just  referred  to.  In  the  following,  among 
other,  cases  it  is  held  that  where  premises  are  leased  for  saloon 
purposes,  and,  pending  the  lease,  a  law  is  passed  by  which  the 
right  to  deal  in  intoxicating  liquors  is  prohibited,  and  hence 
a  saloon  business  may  no  longer  be  carried  on,  the  tenant  is 
not,  for  that  reason,  released  from  paying  rent  for  the  demised 
premises,  and  that  in  case  the  premises  in  connection  with  the 
saloon  business  are  also  used  for  other  purposes,  or  that  they 
thereafter  can  be  used  for  such  other  purposes,  to  prevent  the 
tenant  from  carrying  on  the  saloon  business  does  not  amount 
to  an  eviction  and  that  he  is  not  entitled  to  an  abatement  of 
the  rent.  Lawrence  v.  White,  131  Ga.  840,  63  S.  E.  631, 19  L. 
R.  A.  (N.  S.)  966, 15  Ann.  Cas.  1097;  O'Byme  v.  Henley,  161 
Ala.  620,  50  South.  83,  23  L.  R.  A.  (N.  S.)  496;  San  Antonio 
Brewing  Ass'n  v.  Brents,  39  Tex.  Civ.  App.  443,  88  S.  W.  368 ; 
Kerley  v.  Mayer,  10  Misc.  Rep.  718,  31  N.  Y.  Supp.  818, 
aflSrmed  in  155  N.  Y.  638,  49  N.  E.  1099.  Quite  a  number  of 
cases  in  which  the  same  doctrine  is  held  are  cited  by  the 
annotator  in  the  notes  to  the  case  in  19  L.  R.  A.  (N.  S.)  966. 
See,  also,  1  Tiffany  L.  &  T.  section  182,  p.  1160,  and  2  Tiffany 
h.  &  T.  section  185,  p.  1289.  In  the  case  of  Lawrence  v.  White, 
supra,  Mr.  Justice  Lumpkin,  in  speaking  for  the  court,  says : 
''The  question  in  the  case  is  whether  the  lessee  of  a  hotel,  including  a 
barroom  was  entitled  to  a  reduction  or  proportional  abatement  of  the 
agreed  rental,  because  during  the  term  of  the  lease  the  Legislature  of  the 
state  enacted  a  law  prohibiting  the  sale  of  alcohoUc,  spirituous,  malt, 
or  intoxicating  liquors,  and  thus  the  bar  could  no  longer  be  used  for  that 
purpose.  The  adjudicated  cases  with  unusual  uniformity  answer  this 
question  in  the  negative,  though  they  do  not  aU  give  the  same  reasons 
for  the  ruling.    It  has  been  very  generally  held  that  the  enforcement  by 


Digitized  by 


Google 


64  SUPREME  COURT  OF  UTAH  [June 

Warm  Springs  Co.  v.  Salt  Lake  City,  50  Utah  58 

public  officers  of  restrictions  or  conditions  in  regard  to  the  use  of  leased 
premises  does  not  amount  to  an  eviction  of  the  tenant.'' 

In  the  case  of  0' Byrne  v.  Henley,  supra,  the  law  in  the 
headnote,  which  correctly  reflects  the  opinion,  is  stated  in  the 
following  lang:uage: 

''Where  premises  are  leased  for  saloon  purposes  at  a  time  when  it  was 
lawful  to  sell  intoxicants  and  the  premises  are  used  by  a  lessee  as  a 
saloon  for  the  sale  of  intoxicants,  soft  drinks,  etc.,  the  passing  of  a  pro- 
hibition law  prohibiting  the  sale  of  intoxicants  does  not  have  the  effect 
to  release  the  lessee  from  liability  for  future  rent,  as  his  business  is  not 
totally  destroyed,  since  the  use  of  the  word  'saloon'  in  the  lease,  while 
including  the  sale  of  intoxicants,  does  not  exclude  the  sale  of  other  things, 
and  the  business  is  not  totally  destroyed. ' ' 

It  is  not  necessary  to  quote  further  from  the^cases.    In  the 
case  at  bar  the  premises  were  leased  for  the  principal  purpose 
of  conducting  a  bathing  resort,  and  the  biisiness  of  carrying 
on  the  saloon  was  a  mere  incident  to  the  principal 
business.     When,  therefore,  the  ordinance  went  into  1 

effect  by  which  the  carrying  on  of  the  saloon  business 
on  the  demised  premises  was  prohibited  the  tenant  was  still 
permitted  and  continued  to  conduct  the  principal  business  for 
which  the  premises  were  used,  namely,  the  conducting  of  a 
bathing  resort.  Under  all  of  the  authorities,  therefore,  the 
mere  fact  that  the  saloon  business  was  prohibited  did  not  con- 
stitute an  eviction,  and  the  plaintiff  was  not  thereby  released 
from  paying  the  rent,  nor  was  it  entitled  to  any  abatement 
thereof.  If  the  plaintiff  desired  to  protect  itself  against  the 
payment  of  rent  in  case  the  right  to  maintain  a  bar  on  the 
premises  should  be  prohibited  by  law,  it  should  have  provided 
for  that  emergency  in  the  lease.  Not  having  done  so,  it  cannot 
now  complain. 

It  is  seriously  contended,  however,  by  plaintiff's  counsel, 
that  the  defendant  city,  in  passing  and  enforcing  the  ordinance 
in  question,  by  its  own  act  deprived  the  plaintiff  of  its  right 
to  sublet  for  bar  purposes,  and  for  that  reason  the  city 
is  required  to  abate  the  rent  as  claimed  by  plaintiff.  2 

We  have  already  pointed  out  that  the  city,  in  passing 
and  enforcing  the  ordinance  in  question,  did  so  in  obedience 
to  the  command  contained  in  chapter  106,  supra.    While  it  is 
true,  as  plaintiff's  counsel  suggests,  that  the  city,  in  entering 
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into  the  lease,  did  so  as  a  proprietor  of  property,  and  hence  is 
governed  with  regard  to  that  matter  by  the  same  law  and 
rales  as  other  proprietors  would  be,  counsel,  however,  entirely 
overlooks  the  fact  that  the  city,  in  passing  and  enforcing  the 
ordinance,  acted  entirely  in  a  governmental  capacity  and  as 
an  arm  of  the  state  government.  The  city  was  bound  by  the 
provisions  of  chapter  106,  the  same  as  all  other  persons,  and 
it  had  no  more  right  to  disregard  the  provisions  of  that  chap- 
ter than  the  plaintiff.  If,  therefore,  the  city  had  undertaken 
to  contract  or  enter  into  an  agreement  vrith  the  plaintiff  so  as 
to  relieve  it  from  the  effects  of  chapter  106,  such  an  agreement 
would  have  been  void  and  of  no  effect.  The  law  respecting 
that  subject  is  very  clearly  stated  by  the  author  in  3  McQuillin 
Mun.  Corps,  section  1169,  in  the  following  words: 

''The  settled  role  is  that  municipal  corporations  have  no  power  to 
make  contracts  which  will  embarrass  or  control  their  legislative  powers 
and  duties.  A  city  cannot  by  contract  deprive  itself  of  any  of  its  legis- 
lative powers,  and  hence  cannot  agree  that  a  sidewalk  should  only  be 
graded  to  a  certain  depth.  A  common  council  'cannot  bargain  away  or 
divest  itself  of  the  right  to  make  reasonable  laws,  and  to  exercise  the 
pohce  power  whenever  it  becomes  necessary  to  conserve  or  promote  the 
health,  safety  or  welfare  of  the  community.'  So,  power  given  to  con- 
tract respecting  a  particular  thing  does  not  confer  power,  by  implication, 
to  contract  even  with  reference  to  such  thing  so  as  to  embarrass  and 
interfere  with  its  future  control  of  the  matter,  as  the  public  interests 
may  require. " 

If  the  city  had  entered  into  a  lease  in  which  it  had  guaran- 
teed the  plaintiff  the  right  to  continue  the  saloon  business  in 
the  teeth  of  chapter  106,  the  lease  to  that  effect  would  have 
l>een  void.    What  could  not  be  accomplished  directly, 
therefore,  cannot  be  accomplished  indirectly  by  com-  3 

pelling  the  city  to  pay  back  part  of  the  money  it  had 
received  as  rent  for  the  demised  premises.  If  by  some  un- 
lawful act  the  city  in  its  capacity  as  proprietor  had  interfered, 
or  if  it  had  entered  into  an  enforceable  covenant  not  to  do  so, 
and  had,  nevertheless,  interfered  with  plaintiff's  enjoyment  of 
the  premises,  the  case  would  be  quite  different.  The  distinction 
between  acting  in  a  governmental  capacity  and  as  a  mere  pro- 
prietor of  property  is  made  quite  clear  in  the  case  of  Boston 
VoUuses  Co.  V.  Commonwealth,  supra.    In  that  case  the  com- 
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monwealth  covenanted  as  a  proprietor  of  property  merely, 
and  hence  it  was  held  that  it  was  liable  as  a  proprietor.  In 
this  case  the  act  by  the  city  which  is  complained  of  was  a 
governmental  act,  and  hence  the  city  is  not  liable  for  the 
consequences  of  that  act. 

The  law  also  seems  to  be  that,  ordinarily  at  least,  a  tenant 
may  not  hold  on  to  the  premises  and  then  sue  for  an 
abatement  of  the  rent  upon  the  theory  of  a  partial  4 

eviction.    1  Tiffany  L.  &  T.  section  182,  p.  1160  et  seq., 
under  the  title  of  ''Partial  Eviction." 

We  desire  to  add  in  conclusion  that  the  case  of  Lawrence  v. 
White,  supra,  is  a  very  carefully  considered  case.  The  other 
cases  we  have  cited,  and  in  which  the  doctrine  laid  down  in 
the  Georgia  case  is  followed,  are  also  all  well  considered,  and, 
in  our  judgment,  there  logically  is  no  escape  from  the  conclu- 
sions reached  in  those  cases. 

The  judgment  is  affirmed,  with  costs  to  the  defendant. 

McCARTY  and  CORPMAN,  JJ.,  concur. 


FRED  MILLER  BREWING  CO.  v.  GAUDIO  et  al. 

No.  2994.    Decided  May   8,   1917.    Rehearing   denied  June  21,  1917. 
(165  Pac.  786.) 

1.  PEiNaPAL  AND  SURETY — EVIDENCE — BuRDEN  OP  Proop.  In  an  action 
a^^ainst  the  surety  of  a  buyer  to  recover  an  alleged  balvmce  due  for 
merchandise  sold,  the  burden  was  on  the  plaintiff  to  show  that  the 
purported  statement  of  account  between  it  and  the  buyer  was  correct, 
more  especially  where  it  is  seeking  to  establish  a  liability  on  the  part 
of  the  surety,  who  has  properly  controverted  plaintiff 's  aUegations  of 
the  buyer's  indebtedness  to  it.     (Page  69.) 

2.  Peincu»al  and  Surety — Evidence — Suppiciency.  Evidence  held  to 
justify  a  finding  that  the  plaintiff  failed  to  prove  any  indebtedness 
owing  to  it  by  the  buyer  for  which  the  surety  was  liable.    (Page  69.) 

Appeal  from  District  Court,  Third  District;   Hon,  F,  C. 
Loofbourow,  Judge. 

Action  by  Fred  Miller  Brewing  Company  against  Joseph 
Gaudio  and  others.    The  action  was  prosecuted  against  defen- 
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dant  C.  H.  Denlialter  alone,  the  other  defendants  not  being 
served  with  process. 

Judgment  for  defendant.    Plaintiff  appeals. 

Affirmed. 

Sheen  &  Sheen  for  appellant. 

Hancoch  &  Barnes  for  respondent.  * 

CORPMAN,  J. 

This  was  an  action  brought  in  the  district  court  of  Salt  Lake 
County  to  recover  a  balance  alleged  to  be  due  for  merchandise 
sold  and  delivered  under  a  written  agreement  between  the 
plaintiff  and  the  defendant  Gaudio,  secured  by  a  bond  con- 
temporaneously executed  on  the  part  of  the  other  defendants 
as  sureties  guaranteeing  performance  and  payment  on  the 
part  of  the  defendant  Gaudio.  The  complaint,  in  substance, 
alleges  that  on  the  7th  day  of  August,  1911,  plaintiff  and  the 
defendant  Gaudio  entered  into  a  written  agreement  whereby 
the  plaintiff  was  to  sell  the  defendant  Gaudio  merchandise  on 
credit,  not  exceeding  $1,000  in  amount,  in  pursuance  of  which 
plaintiff  had  sold  and  delivered  to  the  said  defendant  on 
credit  merchandise  of  the  value  of  $706.43,  which  sum  is  due 
and  owing;  that  the  defendants  Whittaker  and  Denhalter  are 
personally,  jointly,  and  severally  answerable  therefor  on  a 
bond  guaranteeing  payment  of  said  indebtedness;  that  pay- 
ment of  said  amount  was  demanded  of  the  defendant  Gaudio ; 
and  that  the  same  has  not  been  paid  by  the  defendants  or  either 
of  them.  The  agreement  and  bond  are  attached  to  the  com- 
plaint as  exhibits  and  made  a  part  thereof.  Plaintiff  prays 
judgment  for  $706.43,  interest,  and  costs. 

The  separate  answer,  of  the  defendant  C.  H.  Denhalter  is, 
in  effect,  a  specific  denial  upon  the  ground  of  want  of  informa- 
tion and  belief,  and  an  affirmative  defense  alleging  that  the 
plaintiff  has  not  complied  with  Comp.  Laws  1907,  section  352, 
as  amended  by  chapter  101,  Laws  1915,  relative  to  foreign 
corporations  doing  business  within  the  state  by  reason  of  its 
failing  to  file  certified  copies  of  its  articles  of  incorporation 
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and  by-laws  with  the  secretary  of  state  and  with  the  county 
clerk  of  Salt  Lake  County ;  that  the  plaintiff  had  failed  to  use 
due  diligence  to  collect  from  the  defendant  Gaudio ;  and  that 
the  bond  had  expired  before  the  indebtedness  sued  upon  was 
incurred.  The  defendants  Gaudio  and  Whittaker  were  not 
served  with  process,  and  the  action  was  prosecuted  against  the 
defendant  Denhalter  alone. 

A  trial  to  the  court  without  a  jury  resulted  in  findings  and 
judgment  in  favor  of  the  defendant.  Plaintiff  appeals  from 
the  judgment. 

Numerous  errors  are  assigned,  but  for  a  proper  determina- 
tion of  plaintiff's  appeal  it  will  not  be  necessary  for  us  to 
discuss  and  pass  upon  all  of  them  here,  or  other  than  the 
finding  of  the  trial  court: 

"That  the  plaintiff  has  failed  to  prove  that  there  is  any 
balance  due  it  from  the  said  Joseph  Gaudio,  or  that  there  was 
any  balance  due  it  from  said  Joseph  Gaudio  at  the  time  of  the 
filing  of  the  complaint  herein." 

At  the  trial,  pursuant  to  stipulation,  the  deposition  of  C.  J. 
Smith,  a  witness  on  behalf  of  plaintiff,  was  read  wherein  he 
testified  that  the  plaintiff  was  a  corporation  organized  under 
the  laws  of  the  state  of  Wisconsin;  that  it  had  no  branch 
office  or  representative  located  in  the  state  of  Utah ;  and  that 
he  was  an  employee  traveling  and  soliciting  trade  for  it.  The 
plaintiff  offered  to  introduce  in  evidence  a  purported  statement 
of  the  account  sued  upon  and  complains  of  the  trial  court's 
refusal  to  receive  it.  The  only  evidence  submitted  to  the  trial 
court  to  prove  the  correctness  of  this  statement  was  that  of  the 
witness  C.  J.  Smith,  concerning  which  he  testified  as  follows : 

' 'Mr.  Barnes :  I  would  like  to  interpose  a  question  here.  Did 
you  make  this  statement  out!    A.  No,  sir.    •    •    • 

*'Mr.  Skeen:  I  will  ask  you  whether  or  not  you  had  any 
conversation  with  Mr.  Joseph  Gaudio  with  respect  to  the  bal- 
ance he  owed  to  your  company,  the  Fred  Miller  Brewing 
Company,  along  in  October,  1912!  A.  Yes,  sir.  Q.  State 
what  that  conversation  was.  A.  In  regard  to  his  account — his 
indebtedness  to  the  Fred  Miller  Brewing  Company!  Q.  Yes. 
A.  At  that  time  I  had  with  me  a  statement  from  the  brewery 
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for  collection  against  Mr.  Gaudio.  I  believe  after  that  he  failed 
and  moved  somewhere  down  in  Illinois.  Q.  Well,  how  did 
you  discuss  with  him  the  amount  that  was  due  to  your  com- 
pany, the  Fred  Miller  Brewing  Company,  at  that  time  t  A.  At 
that  time  I  believe  he  owed  us  $1,200  or  $1,300 ;  I  cannot  just 
recollect  the  amount,  but  somewhere  around  $1,200  or  $1,300. 
•  •  •  Q.  Have  you  any  memorandum  to  which  you  could 
refer  to  refresh  your  recollection  and  state  the  amount  due  at 
that  time?  A.  I  haven't  anything  in  my  possession  at  the 
present  time,  except  this  statement.  I  do  not  carry  the  books 
along  with  me  from  the  brewery.  They  are  made  up  by  the 
bookkeeper  and  submitted  to  the  agents  as  being  correct.  •  •  • 
Q.  And  that  was  in  May?  A.  In  May,  1912.  Q.  Do  you  know 
as  to  what  payments  have  been  made  since?  A.  Nothing,  ex- 
cept by  referring  to  the  statement.  •  •  •  Q.  Can  you  state 
the  total  amount  of  goods  furnished  by  your  company  to 
Joseph  Oaudio  pursuant  to  the  contract  set  out  as  Exhibit  A 
here,  and  which  Joseph  Gaudio  received  at  Salt  Lake  prior 
to  the  month  of  May,  1912?  A.  Well,  I  could  not  unless  I 
referred  back  to  this  statement.    •    •    • 

*'Mr.  Barnes:  And  your  knowledge  as  to  the  amount  due 
is  based  on  Exhibit  B,  by  reference  to  Exhibit  B  ?  A.  Yes,  sir. 
Q.  The  various  amounts  you  have  given  in  this  testimony? 
A.  Yes,  sir." 

Such  was  the  character  of  the  testimony  upon  which  plaintiff 
reKed,  not  only  for  the  purpose  of  proving  the  correctness  of 
the  proffered  statement  of  account  rejected  by  the  trial 
court,  but  for  the  purpose  of  proving  its  case  and  to  1 

establish  a  present  liability  against  the  defendant  as 
well.  The  burden  was  on  the  plaintiff  to  show  that  the  account 
in  question  was  correct,  more  especially  when,  as  here,  it  was 
seeking  to  establish  a  liability  on  the  part  of  a  surety  having 
properly  controverted  the  plaintiff's  allegation  of  the  defen- 
dant Oaudio 's  indebtedness  to  it. 

After  carefully  reviewing  the  record  here,  we  think  the  trial 
court's  finding  that  the  plaintiff  failed  to  prove  any  indebted- 
ness owing  to  it  from  the  defendant  Joseph  Gaudio  is 
wnply  justified.     In  view  of  the  conclusion  that  the  2 
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plaintiff  has  failed  to  prove  a  case,  the  defense  that  it 
had  failed  to  comply  with  the  Utah  statutes  relating  to  foreign 
corporations  becomes  immaterial,  and  we  here  express  no 
opinion  upon  that  subject. 

The  judgment  rendered  in  favor  of  the  defendant  C.  H. 
Denhalter  dismissing  him  from  all  liability  to  the  plaintiff 
must  be  affirmed,  with  costs. 

It  is  so  ordered. 

PRICK,  C.  J.,  and  McCARTY,  J.,  concur. 


CORAY,  ADMR.  v.  PERRY  IRRIGATION  CO. 

No.  3065.    Decided  June  26, 1917.    (166  Pae.  672) 

1,  Corporations — ^Issub  op  Certipicates — ^Wrongpul  Refusal — 
Plbadino.  a  complaint  alleging  that  plaintiff's  intestate  subscribed 
for  stock  in  defendant  corporation,  fully  paid  therefor  by  delivering 
to  it  a  quitclaim  deed,  and  that  defendant  on  demand  refused  to  issue 
or  deliver  stock  certificate  to  plaintiff's  intestate,  or  to  plaintiff  as 
her  administrator,  states  a  cause  of  action,  though  it  does  not  aUege 
specifically  that  plaintiff's  intestate  was  entitled  to  stock,  or  character 
and  amount  of  consideration  paid  therefor,  or  that  she  was  entitled 
to  certificate  demanded,  where  it  alleges  facts  from  which  conclusion 
as  to  existence  of  these  essential  elements  is  irresistible.    Page  72.) 

2.  Corporations — ^Issue  op  Certipicatb — ^Wrongful  Refusal — 
AonoN.  An  action  for  damages  will  lie  for  the  wrongful  withhold- 
ing by  a  corporation  of  a  stock  certificate,  in  view  of  Comp.  Laws 

1907,  section  530,  recognizing  the  use  of  stock  certificates  as  muni- 
ments of  title,  and  the  form  of  action  is  immaterial,  if  complaint 
shows  plaintiff  entitled  to  any  remedy  legal  or  equitable.^  (Page 
73.) 

8.  Executors  and  Administrators — Collection  op  Assets — Power 
to  Sue.  Under  Comp.  Laws  1907,  sections  3912,  3915,  relating  to 
collection  of  assets,  an  administrator  may  demand  of  corporation 
stock  to  which  intestate  was  entitled,  or  bring  action  for  damages 
for  its  failure  to  issue  stock.     (Page  75.) 

Appeal  from  District  Court,  Second  District ;  Hon.  A.  W. 
Agee,  Judge. 


*Kuhn  V.  McAllister,  1  Utah,  274,  affirmed  96  IT.  8.  87,  24  L.  Ed.  615. 
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Action  by  L.  L.  Coray  as  administrator  of  the  estate  of  Mary 
J.  Allred,  deceased,  against  the  Perry  Irrigation  Company. 

Judgment  for  defendant.    Plaintiif  appeals. 

Reversed  and  bemanded.  ,       ] 

Geo.  Halverson  for  appellant. 

John  G,  Willis  for  respondent. 

THURMAN,  J.  '  I   ^ 

Does  the  complaint  state  facts  sufficient  to  constitute  a  cause 
of  action?  That  is  the  only  issue  presented  by  this  appeal. 
Paragraphs  1  and  2  of  the  complaint  allege  the  capacity  of  the 
plaintiff  as  administrator  of  the  estate  of  Mary  J.  Allred, 
deceased  and  also  the  corporate  existence  of  the  defendant. 
The  complaint  then  proceeds: 

''(3)  That  the  said  Mary  J.  Allred,  at  the  time  of  the 
incorporation  of  said  defendant,  subscribed  for  26  shares  of 
its  capital  stock,  and  that  at  the  time  of  said  subscription  she 
fully  paid  said  defendant  for  said  shares  of  stock  by  the 
execution  and  delivery  to  it  of  a  certain  quitclaim  deed ;  that 
said  defendant  failed  and  neglected  during  the  lifetime  of  the 
said  Mary  J.  Allred  to  issue  to  her  its  certificate  evidencing 
her  ownership  of  said  shares  of  its  capital  stock,  and  has  ever 
since  neglected  and  failed  to  issue  the  same  to  her,  or  to  her 
legal  representatives ;  that  this  plaintiff,  since  his  appointment 
and  qualification  as  administrator*  as  aforesaid,  demanded  of 
said  defendant  to  issue  its  certificate  of  stock  for  said  shares 
to  him  as  administrator  as  aforesaid,  and  to  deliver  the  same 
to  him,  and  that  he  made  such  demand  on  or  about  the  24th 
day  of  February,  1916,  but  notwithstanding  the  subscription 
aforesaid,  and  notwithstanding  the  demand  of  this  plaintiff 
as  aforesaid,  said  defendant  refused  to  issue  or  deliver  such 
certificate  to  the  plaintiff,  or  any  other  person,  and  still  refuses 
so  to  do;  that  said  stock  was  at  the  time  of  said  refusal,  and 
still  is,  of  the  reasonable  value  of  $125  per  share,  or  an  aggre- 
gate value  of  $3,250."    (Prayer  for  judgment.) 
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The  defendant  interposed  a  general  demurrer  to  the  com- 
plaint, which  was  sustained.  The  plaintiff  elected  to  stand 
upon  his  complaint,  whereupon  the  court  entered  judgment 
dismissing  the  action.  Plaintiff  appeals  to  this  court,  and 
assigns  these  proceedings  as  error. 

The  complaint  is  brief  and  inartificial.  It  is  not  as  compre- 
hensive and  complete  as  is  required  by  the  models  of  good 
pleading,  but  the  question  we  have  to  consider  is:  Does  it 
state  facts  suflScient  to  constitute  a  cause  of  action  t  The  alle- 
gations as  to  the  capacity  of  the  plaintiff  and  the  corporate 
existence  of  the  defendant  are  unexceptionable.  The  com- 
plaint, in  effect,  states  that  plaintiff's  intestate,  at  the  time  of 
the  incorporation  of  the  defendant,  subscribed  for  26  shares 
of  its  capital  stock,  and  fully  paid  defendant  therefor  by 
delivering  to  it  a  certain  quitclaim  deed ;  that  the  defendant, 
during  the  lifetime  of  plaintiff's  intestate,  failed  and  neglected 
to  deliver  to  her  a  certificate  evidencing  her  ownership  of  said 
stock,  and  likewise  neglected  and  failed  to  issue  a  certificate 
to  her  legal  representatives ;  that  plaintiff,  after  his  appoint- 
ment and  qualification  as  administrator,  as  such  demanded 
of  defendant  that  it  issue  to  him,  as  administrator,  a  certificate 
for  said  shares;  and  that  the  defendant  refused  to  issue  or 
deliver  said  certificate  to  the  plaintiff,  or  any  other  person, 
and  still  refuses  so  to  do.  Plaintiff  then  alleges  the  value  of 
the  stock,  and  demands  judgment  for  damages  and  costs.  All 
of  these  allegations  are  admitted  by  the  demurrer. 

It  is  true  the  complaint  fails  to  allege  in  specific  terms  that 
plaintiff's  intestate  was  entitled  to  the  shares  of  stock,  or  the 
character  and  amount  of  the  consideration  paid  therefor,  or 
that  she  was  entitled  to  the  certificate  demanded.    These 
are  the  points  wherein  the  complaint  is  inartificial,  but  1 

it  does  allege  facts  from  which  the  conclusion  is  irre- 
sistible ai3  to  the  existence  of  these  essential  elements.  She 
was  entitled  to  a  certificate  because  she  had  subscribed  for  the 
same  and  paid  therefor  in  full.  It  matters  not  what  was 
represented  by  the  quitclaim  deed,  if  it  was  in  fact  full  pay- 
ment for  the  stock  as  alleged  in  the  complaint. 
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It  is  a  matter  of  common  knowledge — ^in  fact,  it  is  a  funda- 
mental feature  of  the  law  of  corporations — that  certificates  of 
stock  are  issued  for  shares  that  are  fully  paid  for,  and  that 
these  certificates  are  evidence  of  ownership  of  capital 
stock  in  the  corporation.    They  may  be  transferred  by  2 

indorsement  from  one  person  to  another,  and  pass  cur- 
rent in  the  community  for  what  they  purport  to  be.  They  are 
not  only  valuable  as  muniments  of  title^  but  for  convenience 
m  numerous  ways  in  the  transaction  of  business.  Certainly, 
to  deprive  the  owner  of  shares  of  a  certificate  already  issued, 
or  to  withhold  from  him  a  certificate  to  which  he  is  entitled, 
is  a  wrong  for  which  a  court  of  competent  jurisdiction,  in  a 
proper  proceeding,  will  award  adequate  relief.  Section  330, 
Comp.  Laws  Utah  1907,  declares  capital  stock  of  corporations 
to  be  personal  property  and  recognizes  the  use  of  stock  certifi- 
cates as  muniments  of  title,  and  provides  for  the  transfer 
thereof  from  one  person  to  another.  It  recognizes  the  quasi 
negotiable  character  of  such  instruments,  and  where  the 
property  represented  by  the  certificates  is  of  considerable 
value,  as  shown  by  the  complaint  in  this  case,  the  certificate 
itself  has  a  pecuniary  value  separate  and  distinct  tram  the 
value  of  the  shares  it  represents.  As  we  understand  the  law 
relating  to  a  case  of  this  kind,  the  wrongful  withholding  of 
a  certificate  of  stock  is  equivalent  to  a  conversion  of  the  stock 
itself,  and  may  be  so  treated  by  the  owner. 

While  the  issue  presented  by  this  appeal  is  simple,  and  ex- 
ceedingly so,  appellant  and  respondent  seem  to  be  at  variance 
in  their  understanding  as  to  what  the  subissues  are  in  deter- 
mining the  principal  or  main  issue.  Appellant  seems  to  think 
the  main  question  is  whether  or  not  it  is  an  action  for  conver- 
sion, and  whether  or  not  that  is  the  proper  remedy.  Respon- 
dent insists  that  the  question  before  the  court  is  one  of  plead- 
ing, and  not  the  propriety  of  a  selected  remedy.  As  to  the 
form  of  the  action,  it  is  wholly  immaterial  under  the  issues 
presented.  This  court,  in  a  case  in  nearly  every  respect  similar 
to  the  case  at  bar,  used  the  following  language : 

"It  is  not  necessary  for  us  to  consider  that  this  is  an  action  of  trover, 
and  that  trover  is  not  the  proper  remedy.  To  do  so  would  be  to  tie  the 
pleadings  down  again  to  set  forms.    Some  of  the  language  used  may  be 
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that  used  in  trover,  but  some  certainly  is  not,  and  it  matters  very  little, 
under  the  practice  act,  whether  the  language  used  be  that  belonging  to 
the  form  of  one  action  or  another,  or  to  no  form  of  action.  The  material 
question  is:  Do  the  facts  stated  show  the  plaintiff  entitled  to  any  remedy, 
legal  or  equitable  f  If  so,  then  the  court  could  not  say  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action."  Kuhn  t. 
McAlUster,  1  Utah,  274. 

In  the  case  just  cited  the  plaintiff  brought  his  action  for 
the  conversion  of  shares  of  stock  in  a  mining  corporation. 
Judgment  in  the  court  below  was  entered  against  defendant 
by  default.  Defendant  appealed,  and  in  this  court  contended 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  old  common-law  doctrine  was  invoked 
that  shares  of  stock  in  a  corporation,  being  incorporeal  and 
intangible,  are  not  the  subject  of  conversion,  and  that  there- 
fore trover  would  not  lie.  *  That  was  the  principal  contention ; 
and  in  disposing  of  it  this  court  used  the  language  above 
quoted.  The  case  is  also  authority  for  the  proposition  that 
shares  of  stock  in  a  corporation  are  the  subject  of  conversion, 
and  that  that  form  of  action  will  lie.  That  cause  was  affirmed 
by  the  Supreme  Court  of  the  United  States,  96  U.  S.  87,  24 
L.  Ed.  615. 

We  do  not  know  that  the  form  of  action  in  this  case  is 
seriously  questioned ;  but  it  may  be  stated  generally  that  the 
modem  authorities  are  almost  a  unit  in  holding  that  shares 
of  stock  in  a  corporation  may  be  the  subject  of  conversion,  or 
the  wrongful  withholding  thereof  a  breach  of  contract,  and 
that  an  action  at  law  for  damages  is  a  proper  remedy.  We 
cite  a  few  leading  authorities  in  support  of  the  proposition : 

"Where  the  officers  of  a  corporation  refuse  on  demand  to  issue  a 
certificate  to  a  person  entitled  thereto,  his  appropriate  remedy  is  by  action 
against  the  corporation  for  damages,  or  in  equity  to  enforce  the  issue 
and  delivery  of  the  certificate. "  26  A.  &  £.  Ency.  of  Law,  876 ;  28  A.  ft  E. 
Ency.  of  Law,  651;  1  Machen,  Corp.  section  515;  4  Thompson,  Corp. 
section  3490  et  seq.;  10  Cyc.  609,  610. 

In  State  v.  Carpenter,  51  Ohio  St.  83,  37  N.  E.  261,  46  Am. 
St.  Rep.  556,  an  Ohio  case,  the  action  was  mandamus  in  the 
court  of  common  pleas  to  compel  the  officers  of  a  corporation 
to  issue  certificates  for  shares  of  stock  that  had  been  subscribed 
and  fully  paid  for.    The  court  rendered  judgment  in  favor  of 
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defendants,  and  found  further  that  the  relators  had  an  ade- 
quate remedy  at  law.  The  case  was  appealed  to  the  circuit 
court,  which  found  that  the  relators  had  fully  paid  for  the 
stock  and  were  entitled  to  certificates,  but  held  that  the  remedy 
was  in  equity,  and  for  that  reason  refused  the  writ.  Prom 
this  judgment  the  case  was  appealed  to  the  Supreme  Court. 
In  concluding  its  opinion  that  court  said : 

**Our  conclusion  is  that,  where  the  officers  of  a  private  corporation, 
organised  for  profit,  refuse,  upon  demand,  to  issue  a  certificate  of  stock 
to  a  person  entitled  thereto,  his  appropriate  remedy  is  by  action  against 
the  corporation  for  damages,  or  in  equity  to  enforce  the  issue  and  deliTery 
of  the  certificate.  If,  for  any  reason,  the  one  does  not,  the  other  wiU, 
afford  him  a  plain  and  adequate  remedy,  and  he  may  resort  to  either  at 
his  election.    Mandamus  cannot,  therefore,  be  properly  invoked." 

The  last  case  is  cited  specially,  not  only  because  it  is  in  point 
in  its  essential  facts,  but  because  there  is  an  intimation,  at 
least,  in  the  argument  that  the  court  below  thought  mandamus 
was  a  proper  form  of  action,  and  for  that  reason  sustained  the 
demurrer.  Let  it,  however,  be  understood,  as  stated,  in  effect, 
in  our  quotation  from  Kuhn  v.  McAllister,  supra,  that  we  are 
not  attempting  by  this  opinion  to  determine  the  particular 
form  of  action  of  the  present  case,  whether  a  conversion,  which 
at  common  law  was  called  trover,  or  whether  it  is  an  action 
for  damages  arising  from  a  breach  of  contract.  The  distinc- 
tion for  the  purposes  of  this  case  is  wholly  immaterial.  The 
single  question  is:  Does  the  complaint  state  facts  sufScient 
to  constitute  a  cause  of  action  for  any  relief?  If  it  does,  the 
demurrer  should  have  been  overruled;  if  not,  the  judgment 
of  the  court  below  was  correct. 

The  contention  of  respondent  that  appellant  was  not  author- 
ized to  demand  the  stock  or  bring  an  action  for  damages  is 
wholly  without  merit.    The  principal  purpose  of  appointing 
an  administrator  in  probate  matters  is  to  preserve  the 
estate,  collect  the  assets,  and,  when  necessary,  institute  3 

proceedings  for  the  purpose  of  reducing  the  property 
of  the  estate  to  the  possession  of  the  administrator  or  for  other 
relief.  Comp.  Laws  1907,  section  3912  makes  it  the  duty  of 
the  administrator  to  take  into  his  possession  the  property  of 
his  intestate.  Section  3915  authorizes  him  to  maintain  actions 
in  court  for  that  purpose,  or  for  other  purposes  when  neces- 
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sary.  The  argument  of  respondent  in  this  regard  is  exceed- 
ingly hypercritical. 

Numerous  veiled  suggestions  appear  in  respondent's  brief 
relating  to  matters  outside  the  record.  It  is,  perhaps,  needless 
to  say  that  such  allusions  and  suggestions  are  improper,  and 
can  have  no  influence  whatever  upon  the  judgment  of  this 
court  in  determining  the  questions  submitted  for  its  considera- 
tion. It  is  a  fundamental  rule  of  practice  that,  as  against  a 
general  demurrer,  a  pleading  should  be  liberally  construed. 
Applying  that  rule  to  the  present  case,  we  are  of  the  opinion 
that  the  trial  court  erred  in  sustaining  the  demurrer  and 
entering  judgment  dismissing  the  action,  and  for  that  reason 
the  judgment  must  be  reversed. 

The  cause  is  therefore  remanded  to  the  district  court  of 
Weber  County,  with  instructions  to  said  court  to  reinstate 
plaintiff's  complaint,  overrule  the  demurrer  interposed  there- 
to, permit  the  defendant  to  file  an  answer  to  said  complaint 
upon  such  terms  as  may  be  just,  and  proceed  with  the  hearing 
of  said  cause.    Appellant  to  recover  costs  on  appeal. 

PRICK,  C.  J.,  and  McCARTY,  CORFMAN,  and  GIDEON, 
JJ.,  concur. 


LAKE  SHORE  DUCK  CLUB  v.  LAKE  VIEW  DUCK 
CLUB  et  al. 

No.  3073.    Decided  June  28, 1917.    (166  Pac.  309) 

1.  Appeal  and  Error — Review — Equttt  Case.  On  appeal  in  an  equity 
case,  the  Supreme  Court  has  power  to  review  the  testimony  to  deter- 
mine the  facts  and  the  equities  of  the  parties,  though  its  views  con- 
flict with  the  trial  court's  findings.     (Page  79.) 

2.  Waters  and  Water  Courses — ^Appropriation  op  Waters-Irriga- 
tion FOR  Wild  Fowl — Statute.  Under  Comp.  Laws  1907,  section 
1288x6,  as  amended  by  Laws  1909,  c.  62,  and  section  1288x16,  as 
amended  by  Laws  1915,  c.  83,  providing  that  any  person,  etc,  to 
acquire  the  right  to  use  any  public  water  in  the  state,  shall  take 
certain  steps,  etc.,  an  appropriation  of  water  cannot  be  made  for  the 
irrigation  of  unsurveyed,  uninclosed,  unoccupied  public  domain  of  the 
United  States  for  the  sole  production  of  food  for  wild  water  fowl, 
since  to  effect  a  valid  appropriation  of  water  the  beneficial  use  must 
be  one  that  inures  to  the  exclusive  benefit  of  the  appropriator  subject 
to  his  complete  control.    (Page  80.) 
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3.  "Waters  and  Water  Courses — Appropriation  op  Water  Apart  prom 
LiANB.  Water  may  be  appropriated  and  used  on  the  public  domain, 
and  such  a  ri^t  acquired  thereby  as  will  be  reco§puzed  and  sustained, 
though  the  appropriator  never  acquires  title  to  the  land ;  his  right  to 
the  water  will  he  upheld  even  after  he  is  dispossessed  of  the  land  on 
which  it  was  used,  but  in  such  cases  some  sort  of  possessory  right, 
good  as  against  everybody  but  the  government,  must  exist  in  favor 
of  the  appropriator.     (Page  81.) 

Appeal  from  District  Court,  First  District ;  Hon.  J.  D,  Call, 
Judge. 

Action  by  Lake  Shore  Duck  Club  against  Lake  View  Duck 
Club,  sometimes  known  as  Lake  View  Gun  Club  and  others. 

Judgment  for  defendants.    Plaintiff  appeals. 

Affirmed. 

R.  8.  Famsworth  for  appellant. 

Geo,  Halverson  for  respondent. 

THURMAN,  J. 

This  is  an  action  by  plaintiff  to  quiet  its  title  to  certain 
dams  and  ditches,  water  and  water  rights,  of  which  it  claims 
to  be  the  owner,  in  Box  Elder  County,  and  for  damages  for 
the  alleged  wrongful  interference  therewith. 

The  complaint  alleges  the  ownership  and  right  of  possession 
of  said  property,  and  states  that  the  water  was  used  on  certain 
described  lands  for  the  propagation  and  growing  of  grasses, 
tules,  rushes,  and  other  vegetation  suitable  for  feeding  wild 
water  fowl,  and  declares  the  same  to  be  a  beneficial  use.  The 
complaint  then  alleges  the  interference  complained  of,  which 
consisted  of  placing  obstructions  in  plaintiff's  canal,  diverting 
the  waters  thereof,  and  maintaining  the  same,  to  plaintiff's 
injury.  Plaintiff  prays  for  damages,  and  that  its  title  to  the 
water  and  water  ditches  be  quieted,  and  for  injunctive  relief. 
ITie  answer  of  the  defendants  admits  the  corporate  existence 
of  the  plaintiff  and  defendant  corporations,  and  denies  the 
other  allegations  of  the  complaint.  It  further  alleges,  in  sub- 
stance, that  the  individual  defendants  and  numerous  other 
persons  named  therein  are  now,  and  for  a  long  time  have  been, 
the  owners  of  several  parcels  of  land,  particularly  describing 
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them,  and  for  more  than  thirty  years  prior  to  the  commence- 
ment of  the  action  have  been  the  owners  of  the  right  to  use  all 
of  the  waters  of  Dix  creek  and  Warm  Springs  creek,  and 
during  all  of  said  time  have,  by  dams  and  ditches  and  natural 
water  courses  running  through  said  land,  irrigated  the  same 
for  the  production  of  natural  grasses  growing  thereon,  for 
watering  stock,  fonning  duck  ponds,  and  for  other  beneficial 
purposes.  It  is  further  alleged  that  these  acts  of  defendants 
are  the  acts  complained  of  in  plaintiff's  complaint;  that  the 
defendant  corporation  is,  and  for  a  long  time  has  been,  the 
lessee  of  the  owners  of  said  lands,  and  the  individual  defen- 
dants are  employees  of  the  defendant  corporation.  Defendants 
pray  for  a  dismissal  of  the  action. 

The  court  found  in  favor  of  defendants.  In  finding  No.  2 
it  finds  that  the  plaintiflP,  on  the  25th  day  of  September,  1915, 
made  an  application  in  the  office  of  the  state  engineer  for  a 
right  to  the  use  of  unappropriated  waters  for  irrigation  pur- 
poses from  September  1st  to  December  31st  of  each  and 
every  year  of  First  Salt  creek  in  Box  Elder  County,  to  be 
applied  through  a  ditch  on  unsurveyed  land  comprising  parts 
of  sections  5,  7,  and  8,  in  township  7  north,  range  2  west,  and 
sections  11  and  12,  township  7  north,*  range  3  west.  Salt  Lake 
meridian,  United  States  survey,  aggregating  800  acres,  said 
water  to  be  applied  for  the  purpose  of  propagating  grasses, 
tules,  rushes,  and  other  vegetation  suitable  for  feed  for  wild 
water  fowl.  Finding  No.  2  further  states,  in  substance,  that 
notice  of  the  application  was  published,  and,  no  protest  being 
made,  the  application  was  approved  by  the  state  engineer,  and 
returned  to  plaintiff  April  19,  1916. 

Finding  3,  in  substance,  states  that  at  the  time  of  making 
said  application  the  plaintiff  was  not,  never  has  been,  and  is 
not  now,  the  owner  of  any  part  of  said  sections  6,  7,  and  8, 
in  township  7  north,  range  2  west,  or  sections  11  and  12,  in 
township  7  north,  range  3  west,  of  the  Salt  Lake  meridian. 
The  court  then  finds  the  construction  of  a  canal  by  plaintiff 
leading  to  the  lands  above  described  in  1915  and  1916,  and 
the  placing  of  a  dam  therein  by  the  defendants  by  which  the 
water  was  diverted  and  caused  to  flow  down  a  natural  water 
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course  to  and  upon  the  lands  of  the  defendants,  where  the 
same  was  used  for  soil  washing,  the  producing  of  natural 
grasses,  pasturage,  vegetation,  and  duck  ponds,  on  the  grounds 
occupied  by  the  defendant  Lake  View  Duck  Club. 

Finding  4  states,  in  substance,  that  during  the  time  men- 
tioned in  the  complaint,  and  prior  to  the  diversion  of  the  water 
by  the  defendants,  all  the  waters  of  Salt  creek  flowing  down 
to  plaintiff's  point  of  diversion  were  flowing  to  and  upon  said 
sections  6  and  7,  which  were  unsurveyed  lands,  arid  in  char- 
acter, but  the  water  spread  out  tended  to  produce  natural 
grasses,  tules,  rushes,  and  other  vegetation  suitable  for  wild 
water  fowl ;  that  said  lands  were  and  still  are  unindosed  pub;- 
lie  domain,  no  part  of  which  has  ever  been  tilled. 

The  other  findings  of  the  court  relate  solely  to  the  diversion 
and  use  of  the  water  by  the  defendants,  the  necessity  therefor, 
and  the  conclusion  of  the  court  that  the  defendants  rightfully 
committed  the  acts  complained  of ;  that  the  plaintiff  was  not 
damaged,  and  was  not  entitled  to  the  water. 

As  the  defendants  seek  only  a  dismissal  of  the  action,  with 
no  prayer  for  equitable  relief,  we  deem  the  foregoing  state- 
ment sufficient,  especially  as  the  only  question  to  be  deter- 
mined is,  what,  if  any,  relief  is  the  plaintiff  entitled  to  in  view 
of  the  pleadings  and  facts  disclosed  by  the  record. 

This  is  an  equity  case,  and  this  court  has  the  power  to 
review  the  testimony  for  the  purpose  of  determining  what 
the  facts  are  and  the  equities  of  the  parties,  even  though 
its  views  are  in  conflict  with  the  findings  of  the  trial  1 

court.    On  the  very  threshold,  however,  of  our  investi- 
gation, the  court  finds  itself  confronted  with  a  unique  ques- 
tion,— an  anomaly,  perhaps,  in  the  jurisprudence  of  the  arid 
region. 

Respondents,  in  their  brief,  assail  the  validity  of  the  alleged 
appropriation  relied  on  by  plaintiff  on  the  grounds  that  the 
lands  to  be  irrigated  are  unsurveyed  government  domain,  un- 
indosed, unoccupied,  and  uncultivated,  and  that  the  propa- 
gation of  wild  fowl  thereon  is  not  a  beneficial  use  subject  to 
private  ownership.  If  this  contention  is  right,  every  other 
question  involved  becomes  wholly  immaterial. 
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The  plaintiif,  in  pursuance  of  the  provisions  of  Comp.  Lttws 
Utah  1907,  section  1288x6,  as  amended  in  1909  (Laws  1909, 
c.  62),  made  its  application  in  the  office  of  the  state  engineer 
for  a  right  to  the  use  of  unappropriated  water  for  the  irriga- 
tion of  certain  lands,  to  wit,  sections  6  and  7,  township  7  north, 
range  2  west,  and  sections  1  and  12,  township  7  north,  range  3 
west.  Salt  Lake  meridian.  It  is  stated  in  the  application  that 
the  land  is  unsurveyed,  and  that  the  water  is  to  be  used  for 
propagating  grasses,  tules,  rushes,  and  other  vegetation  suit- 
able for  feed  for  wild  water  fowl.  The  application  is  in  due 
form.  Notice  thereof  was  published  as  provided  by  law.  No 
protest  was  filed,  and  the  state  engineer  approved  the  applica- 
tion subject  to  the  usual  conditions  which,  as  far  as  the  record 
discloses,  have  been  fully  complied  with. 

It  will  be  noted  that  the  only  purpose  of  this  appropriation 
is  the  production  of  food  for  wild  water  fowl  on  unsurveyed 
lafids  of  the  public  domain.  The  court  found,  as  we  have  seen, 
that  the  lands  were  not  only  public  and  unsurveyed,  but  un- 
indosed  and  untilled.  It  also  found  that  the  plaintiff  did  not 
own  them,  nor  any  part  of  them,  from  all  of  which,  if  the 
court's  findings  are  justified  by  the  evidence,  we  may  draw  the 
legitimate  conclusion  that  plaintiff  did  not,  and  does  not,  own 
even  a  possessory  right  to  any  of  the  lands  except  the  small 
spot  occupied  by  its  clubhouse  which,  for  the  purposes  of  this 
case,  is  wholly  immaterial.  These  findings  of  the  court  as  to 
the  nature,  character,  and  condition  of  the  land  upon  which 
the  water  was  to  be  used  are  not  seriously  questioned.  If  they 
are  questioned  at  all,  we  are  satisfied  that  they  are  sustained 
by  a  decided  preponderance  of  the  evidence. 

The  vital  question,  then,  to  be  determined  is,  can  an  appro- 
priation of  water  be  made  under  the  laws  of  this  state  for  the 
irrigation  of  unsurveyed,  uninclosed,  unoccupied  public  do- 
main of  the  United  States  for  the  sole  production  of 
food  for  wild  water  fowl,  which,  when  propagated  and  2 

raised,  must,  of  necessity  be  as  accessible  to  capture, 
destruction,  and  appropriation  to  use,  by  any  other  person 
who  may  see  fit  to  hunt  upon  the  land,  as  to  the  person  who 
went  through  the  form  of  making  an  appropriation.    To  our 
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minds  it  is  utterly  inconceivable  that  a  valid  appropriation  of 
water  can  be  made  under  the  laws  of  this  state,  when  the  bene- 
ficial use  of  which,  after  the  appropriation  is  made,  will  belong 
equally  to  every  human  being  who  seeks  to  enjoy  it.  It  would 
be  little  short  of  an  anomaly  in  any  system  of  jurisprudence 
that  would  authorize  the  restraining  of  a  person  from  divert- 
ing water  used  solely  for  the  propagation  of  ducks,  and  then 
deny  injunctive,  or  any,  relief  against  the  same  person  if  he 
should  enter  upon  the  land  irrigated,  shoot  the  ducks  ad  libi- 
tnm,  and  appropriate  them  to  his  own  use.  If  the  beneficial 
use  for  which  the  appropriation  is  made  cannot,  in  the  nature 
of  things,  belong  to  the  appropriator,  of  what  validity  is  the 
appropriation  ?  The  very  purpose  and  meaning  of  an  appro- 
priation is  to  take  that  which  was  before  public  property  and 
reduce  it  to  private  ownership.  The  whole  procedure  under 
our  statute,  relating  to  an  appropriation  of  water,  is  a  series 
of  steps  to  that  end.  The  section  of  the  Compiled  Laws  above 
referred  to  commences: 

**Any  person,  corporation,  or  association,  to  hereafter  ac- 
quire the  right  to  the  use  of  any  public  water  in  the  state  of 
Utah  shall,"  etc. 

Then  the  successive  steps  are  stated  down  to  and  including 
the  issuing  of  the  final  certificate  of  ownership  as  provided  in 
section  1288x16,  as  amended  in  1915  (Laws  1915,  c.  83).  The 
latter  part  of  that  section  declares: 

*'The  certificate  so  issued  and  filed  shall  be  prima  facie 
evidence  of  the  appropriator 's  right  to  the  use  of  the  water  in 
the  quantity,  for  the  purpose  and  during  the  time  mentioned 
therein,  and  shall  be  evidence  of  such  right.'' 

It  certainly  must  be  conceded  that  the  purpose  of  the  law 
is  to  endow  the  appropriator  of  the  water  with  all  the  insignia 
of  private  ownership.  The  certificate  is  his  deed ;  his  evidence 
of  title,  good,  at  least  against  the  state,  for  all  it  purports  to 
be,  and  good  as  against  every  one  else  who  cannot  show  a 
superior  right. 

The  authorities  cited  by  appellant  in  support  of  the  right 
to  appropriate  water  to  be  used  on  the  public  domain  are  not 
controverted  by  us,  but  they  are  not  in  point.    It  is 
almost  a  matter  of  common  knowledge,  even  among         3 
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laymen  that  water  may  be  appropriated  and  used  on 
the  public  domain,  and  such  a  right  acquired  thereby  as  will 
be  recognized  and  sustained,  even  though  the  appropriator 
never  acquires  title  to  the  land.  His  right  to  the  water  may 
be  respected  and  upheld  even  after  he  is  dispossessed  of  the 
land  upon  which  the  water  was  used ;  but  in  all  such  cases  it 
will  appear  that  some  sort  of  possessory  right,  good  as  against 
everybody  but  the  government,  existed  in  favor  of  the  appro- 
priator. Such  is  the  case  with  the  authorities  cited  by 
appellant. 

It  is  manifest  in  this  case  that  the  plaintiff  has  no  possessory 
right  whatever  to  the  lands  upon  which  the  water  is  to  be 
applied.  It  is  therefore  impossible  for  it  to  acquire  the  ex- 
clusive enjoyment  of  the  use  to  which  the  water  is  applied. 
It  is  not  alone  the  fact  that  the  lands  are  public  domain,  un- 
surveyed,  uninclosed,  unoccupied  and  untilled,  but  the  fowl 
to  be  fed  on  the  land  are  wild  water  fowl — fersB  naturae,  as 
distingui^ed  from  domestic  fowl  which  might  possibly  be  the 
subject  of  private  ownership  even  though  propagated  on  the 
public  domain. 

We  have  searched  in  vain  for  any  authority  in  support  of 
appellant's  claim  of  a  valid  appropriation  of  the  water  in  con- 
troversy. The  beneficial  use  stated  in  the  application  is  not 
in  question.  We  are  not  disposed  to  hold  that  any  use  of  water 
tending  to  supply  man  or  domestic  animals  with  food  is  not 
beneficial.  But  for  the  purpose  of  effecting  a  valid  appropria- 
tion of  water  under  the  statutes  of  this  state  we  are  decidedly 
of  the  opinion  that  the  beneficial  use  contemplated  in  making 
the  appropriation  must  be  one  that  inures  to  the  exclusive 
benefit  of  the  appropriator  and  subject  to  his  complete  do- 
minion and  control.  As  the  use  in  this  case  is  not  of  that 
character,  we  are  forced  to  the  conclusion  that  plaintiff's 
attempted  appropriation  is  invalid,  and  that  defendants  com- 
mitted no  legal  wrong  in  the  acts  complained  of  in  plaintiff's 
complaint. 

As  these  views  are  decisive  of  all  the  assignments  of  error 
the  judgment  of  the  trial  court  is  affirmed,  with  costs. 

PRICK,  C.  J.,  and  McCARTY,  CORPMAN,  and  GIDEON, 
JJ.,  concur. 
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PEALE  V.  CLARK 

No.  3009.    Decided  July  10,  1917.     (IM  Pac  981.) 

1.  Appeal  and  Error — ^Undertaking  on  Appeal.  An  undertaking  is 
sufficient  as  an  undertaking  on  appeal  under  Comp.  Laws  1907, 
section  3306,  its  terms  being  broad  enough  to  constitute  it  such, 
though  they  are  also  broad  enough  to  constitute  it  an  undertaking 
to  stay  execution  under  section  3307,  and  it  is  for  a  greater  amount 
than  required  by  section  3306.     (Page  84.) 

2.  Set-ofp  and  Counterclaim — Partnership  Transactions.  A 
counterclaim,  alleging  that  the  parties  and  others  executed  a  deed  for 
water  rights  belonging  to  them,  that  the  purchase  price  was  $1,000, 
that  the  deed  was  delivered  by  plaintiff,  and  he  received  the  full 
price,  and  has  kept  and  applied  it  to  his  own  use,  and  that  plaintiff 
was  owner  of  half  of  the  water  rights,  and  that  half  the  purchase  is 
due  and  owing  him  from  plaintiff,  does  not  show  that  the  owners 
were  partners,  and  so  is  not  demurrable  as  on  a  claim  ^arising  out  of 
unsettled  partnership  accounts.     (Page  87.) 

3.  Appeal  and  Error — Reversal  of  Judgment  on  Dsmubseb 
— ^Disposition  op  Case.  Where  the  ground  of  a  special  demurrer 
to  a  counterclaim  is  in  the  nature  of  abatement  merely,  the  court,  on 
reversing  the  judgment  sustaining  it,  will  not  enter  or  direct  a 
judgment  for  defendant  on  the  merits  on  the  counterclaim,  unless  it 
clearly  appears  that  the  demurrer  was  frivolous,  or  that  no  defense 
to  the  counterclaim  could  in  any  event  be  made.*    (Page  89.) 

Appeal  from  District  Court,  Third  District;   Hon.  F.  C. 
Loofbouraw,  Judge. 

Action  by  R.  H.  Peale  against  H.  P.  Clark. 

Judgment  for  plaintiff  on  demurrer  to  counterclaim.    De- 
fendant appeals. 

Reversed  and  remanded  with  directions. 

M.  M,  Warner  for  appellant. 

W.  /.  Snyder  for  respondent. 

respondent's  points 
It  is  settled  almost  everywhere,  that  the  counterclaim  which 
is  available  to  a  defendant  must  be  between  him  and  the 


*  Gammon  v.  Bxknnell,  22  Utah,  421,  64  Pac  958. 
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plaintiff  (C.  L.  U.  2969)  and  not  between  him  and  plaintiff 
and  others,  as  in  this  case:  (34  Cyc.  pp.  712,  section  k.  715, 
section  2.  Loundes  v.  Bank  (Conn.),  66  Atl.  514).  In  Wood 
V.  Brush,  72  CaL  224, 13  Pac.  627,  it  was  held  that  a  partnership 
transaction,  or  a  right  growing  out  of  one,  was  not  available 
to  a  defendant  as  a  counterclaim  against  a  plaintiff  interested 
in  the  partnership.  One  of  the  syllabi  fully  borne  out  is  as 
follows  : 

**  Where  a  counterclaim  set  up  is  due,  if  at  all,  as  a  partner- 
ship account  against  sundry  persons  besides  plaintiff,  and 
until  an  accounting,  would  not  be  the  subject  of  an  action  of 
law,  it  is  not  a  counterclaim  *  existing  in  favor  of  a  defendant, 
and  against  a  plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,'  within  the  purview  of  Code  Civil 
Proc.  Cal.  438,  and  is  not  valid." 

The  same  rule  was  applied  by  the  same  court  in  many  other 
cases  to  which  we  invite  attention :  Haskell  v.  Moore,  29  Cal. 
437;  Hook  V.  White,  36  Cal.  299;  Lane  v.  Turner,  141  Cal. 
396,  46  Pac.  290;  Roberts  v.  Donovan,  70  Cal.  108,  9,  P.  180, 
and  cases. 

PRICK,  C.  J. 

The  plaintiff  commenced  this  action  against  the  defendant 
to  recover  upon  a  promissory  note.  The  defendant  answered 
the  complaint,  admitting  the  indebtedness  evidenced  by  said 
note,  and  set  up  a  counterclaim,  in  which  he  averred  that  the 
plaintiff  was  indebted  to  him  in  a  sum  in  excess  of  the  amount 
claimed  by  the  plaintiff.  The  plaintiff  interposed  a  demurrer 
to  the  counterclaim :  (1)  That  the  facts  stated  are  insufficient ; 
(2)  that  the  matter  set  forth  as  a  counterclaim  '*is  not  a 
proper  subject  of  counterclaim  in  this  action,  for  the  same  is 
in  the  nature  of  an  action  for  an  accounting  and  therefore 
equitable";  and  (3)  that  the  counterclaim  is  ambiguous,  un- 
certain, etc.  The  court  sustained  the  demurrer  (but  upon 
what  ground  the  record  does  not  disclose)  and  entered  judg- 
ment for  the  plaintiff  for  the  amount  of  the  promissory  note. 
Defendant  appeals. 

Before  proceeding  to  a  consideration  of  the  court's 
ruling  on  the  demurrer  respecting  the  sufficiency  of  the  1 
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counterclaim,  etc.,  we  are  required  to  determine  a  motion 
interposed  by  the  plaintiff  to  dismiss  the  appeal. 

"The  undertaking  on  appeal  must  be  in  writing,  and  must 
that  no  undertaking  on  appeal  has  been  executed  and  filed  as 
required  by  Comp.  Laws  1907,  section  3306.  That  section 
reads: 

"The  undertaking  on  appeal  must  be  in  writing,  and  must 
be  executed  on  the  part  of  the  appellant,  by  at  least  two  sure- 
ties, to  the  effect  that  the  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on  the  appeal,  or  on 
a  dismissal  thereof,  not  exceeding  $300 ;  or  that  sum  must  be 
deposited  with  the  clerk  with  whom  the  judgment  or  order 
was  entered,  to  abide  the  event  of  the  appeal.*' 

Section  3307  also  provides  for  an  undertaking  to  stay  exe- 
cution in  case  the  appellant  desires  to  prevent  the  enforce- 
ment of  the  judgment  pending  the  appeal.  It  is  not  neces- 
sary, however,  to  quote  from  or  to  refer  specially  to  that 
section. 

The  defendant  in  this  case  caused  to  be  executed,  and  in 
proper  time  filed,  an  undertaking  with  proper  sureties  as 
required  by  our  statute.  The  plaintiff,  however,  insists  that 
the  undertaking  executed  and  filed  is  in  fact  an  undertaking 
to  stay  execution  under  section  3307,  and  not  an  undertaking 
on  appeal  which  is  required  by  section  3306,  supra.  While  it 
is  true  that  the  terms  of  the  undertaking  filed  in  this  case  are 
broad  enough  to  operate  as  a  stay  of  execution,  yet,  in  our 
judgment,  its  terms  are  also  broad  enough  to  constitute  a  suflS- 
cient  undertaking  on  appeal.  There  is  nothing  in  the  statute 
which  prohibits  an  appellant  to  cover  the  provisions  contained 
in  both  sections  aforesaid  in  one  undertaking,  if  he  so  elects ; 
and,  if  he  in  fact  causes  to  be  executed  and  filed  an  under- 
taking that  is  sufficient  to  comply  with  the  requirements  of 
section  3306,  his  appeal  ought  not  to  fail  simply  because  he 
has  included  in  the  undertaking  more  than  is  made  necessary 
by  that  section.  In  the  undertaking  that  is  assailed  by  the 
plaintiff  the  sureties  bound  themselves  as  follows: 

*'That  if  the  judgment  appealed  from,  or  any  part  thereof, 
be  aflSrmed  or  the  appeal  be  dismissed,  the  appellant  will  pay 
the  amount  directed  to  be  paid  by  the  judgment  or  order,  or 
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the  part  of  such  amount  as  to  which  the  judgment  or  order 
is  affirmed  if  affirmed  only  in  part,  and  all  damages  and  costs 
which  may  be  awarded  against  the  appellant  upon  the  appeal, 
and  that  if  the  appellant  does  not  make  such  payment  within 
thirty  (30)  days  after  the  filing  of  the  remittitur  of  the  Su- 
preme Court  in  the  court  from  which  this  appeal  is  taken,  then 
in  that  event,  judgment  may  be  entered  on  motion  of  the  re- 
spondent in  his  favor  against  the  sureties  herein  for  such 
amount  together  with  the  interest  that  may  be  due  thereon, 
and  the  damages  and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal." 

Now,  all  that  is  required  by  section  3306  is  that  the  appel- 
lant cause  to  be  executed  an  undertaking  **to  the  effect  that 
the  appellant  will  pay  all  damages  and  costs  which  may  be 
awarded  against  him  on  the  appeal,  or  on  a  dismissal  thereof, 
not  exceeding  $300."  It  is  true  that  in  the  undertaking  in 
question  the  amount  is  in  excess  of  $300 ;  but  surely  that  is 
no  reason  why  the  sureties  are  not  bound,  and  hence  affords 
no  cause  for  complaint  on  the  part  of  the  plaintiff. 

Plaintiff,  in  support  of  his  motion  to  dismiss  the  appeal  for 
the  reason  stated,  has  cited  and  relies  on  HiU  v.  Pinnigan, 
54  Cal.  493,  Dujfy  v.  Greeneimm,  72  Cal.  157,  12  Pac.  74, 
13  Pac.  323,  and  Zane  v.  De  Onativia,  135  Cal.  440,  67  Pac. 
685,  in  which  cases,  he  contends,  the  Supreme  Court  of  Cali- 
fornia, under  a  statute  like  ours,  has  sustained  his  contention. 
We  have  examined  those  cases,  and  in  the  case  of  Duffy 
v.  Oreenebaum,  supra,  the  Supreme  Court  of  California,  by 
a  divided  court,  apparently  held  that  if  an  appellant  files  an 
undertaking  which  covers  both  sections,  such  an  undertaking 
is  insufficient  as  an  undertaking  on  appeal.  We  say  the  court 
has  apparently  so  held  for  the  reason  that  the  terms  of  the 
undertaking  there  in  question  are  not  set  forth,  and  from  what 
is  said  in  the  opinion,  and  especially  in  the  dissenting  opinion, 
we  conclude  that  the  holding  of  the  court  is  to  that  effect.  As 
before  stated,  however,  and  such  is  clearly  the  view  expressed 
in  the  dissenting  opinion  filed  in  that  case,  if  an  undertaking 
executed  and  filed  is  sufficient  to  meet  the  requirements  of 
section  3306,  the  appeal  should  not  be  dismissed.  The  other 
California  cases  cited  upon  this  point  add  nothing  to  what 
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has  been  said.  We  only  desire  to  add  here  that  while  it  is  our 
duty  to  protect  and  enforce  the  rights  of  all  litigants,  yet  if 
an  appellant  has,  in  substance  and  effect,  complied  with  the 
provisions  of  section  3306,  and  has  thus  protected  the  rights 
of  his  adversary,  as  contemplated  by  that  section,  the  appeal 
should  be  upheld.  The  right  of  appeal  is  a  constitutional  one 
in  this  state  and  should  not  be  frittered  away  by  adhering  too 
strictly  to  the  letter  without  due  regard  for  the  spirit  and 
purpose  of  the  statute.  In  our  opinion  defendant  has  com- 
plied with  both  the  purpose  and  the  spirit  of  the  statute,  and 
the  rights  of  the  plaintiff  being  protected  and  enforceable  in 
case  the  appeal  were  for  any  reason  dismissed,  the  motion  to 
dismiss  the  appeal  should  be,  and  it  accordingly  is,  denied. 

We  thus  proceed  to  determine  the  merits  of  plaintiff's  de- 
murrer to  the  counterclaim.  The  defendant  in  his  counter- 
claim, in  substance  and  effect,  averred  that  on  a  day  named 
the  defendant,  the  plaintiff  and  others  executed  a  cer- 
tain deed  of  conveyance  for  certain  water  rights  be-  2 
longing  to  the  defendant,  the  plaintiff  and  others ;  that 
the  purchase  price  to  be  paid  for  said  water  rights  by  the 
grantees  in  such  deed  was  the  sum  of  $10,000 ;  that  after  said 
deed  had  been  executed  by  the  grantors  the  same  was  given 
into  the  possession  of  the  plaintiff,  and  he  delivered  the  same 
to  the  grantee,  and  that  he  received  the  full  purchase  price 
of  said  water  rights  from  the  grantee  in  said  deed,  and  has 
kept  and  applied  the  same  to  his  own  use ;  that  the  defendant 
was  the  owner  of  one-half  of  said  water  rights,  and  that  one- 
half  of  the  purchase  price  thereof  as  aforesaid  is  due  and 
owing  to  him  from  said  plaintiff.  The  defendant  prayed 
judgment  for  one-half  of  said  purchase  price,  to  wit,  the  sum 
of  $5,000,  less  the  amount  found  due  to  the  plaintiff  on  said 
promissory  note. 

There  can  be  no  doubt  that  the  counterclaim  states  a  cause 
of  action  against  the  plaintiff.  Plaintiff's  counsel,  however, 
insists  that  the  claim  set  forth  by  the  defendant  in  the  counter- 
claim **is  not  a  proper  subject  of  coimterclaim"  because,  as 
he  contends,  it  arises  out  of  a  partnership  transaction.  It  is 
elementary  that  a  demurrer,  whether  general  or  special,  can 
reach  no  defects  save  such  as  appear  upon  the  face  of  the 
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pleading  to  which  it  is  directed.  The  question,  therefore,  is, 
In  what  way  does  it  appear  from  defendant's  answer  that  the 
counterclaim  therein  set  forth  arises  out  of  a  partnership 
transaction  f  The  basis  for  such  a  contention  is  that  the  de- 
fendant avers  that  the  water  rights  which  were  conveyed  by 
the  deed  mentioned  in  the  counterclaim  belonged  to  himself, 
to  the  plaintiff,  and  to  ** others."  This  does  not  necessarily 
imply  that  the  owners  of  the  water  rights  were  ** partners" 
as  that  term  is  generally  understood.  Much  less  does  it  imply 
that  the  claim  arises  out  of  unsettled  partnership  accounts 
which  existed  at  the  time  this  action  was  commenced  as  be- 
tween the  plaintiff,  the  defendant,  and  the  ** others."  Nor 
does  it  necessarily  follow  that  the  other  owners  of  the  water 
rights  which  were  sold  are  necessary  parties  to  this  action,  or 
that  they  had  any  present  interest  whatever  when  the  action 
was  commenced  in  the  $5,000  claimed  by  the  defendant  as 
one-half  of  the  purchase  price  of  said  water  rights.  Indeed, 
the  defendant  alleged  that  he  was  the  owner  of  one-half  of 
the  water  rights  conveyed  as  aforesaid,  and  that  by  reason  of 
such  ownership  he  was  entitled  to  one-half  of  the  purchase 
price  amounting  to  $5,000,  which  was  retained  by  the  plaintiff 
and  converted  to  his  own  use.  Those  facts,  however  inarti- 
ficially  pleaded — and  it  must  be  conceded  that  the  pleading  is 
inartificiaUy  drawn — are  admitted  to  be  true  by  the  demurrer, 
and,  if  true,  the  defendant's  claim  should  prevail.  For  aught 
that  is  made  to  appear  the  plaintiff  may  have  paid  the  shares 
of  the  purchase  price  belonging  to  the  ''others"  named  in  the 
counterclaim,  and  hence,  according  to  defendant's  allegations, 
no  one,  except  the  defendant,  has  a  right  to  the  $5,000,  which 
is  one-half  of  the  purchase  price  of  the  water  rights  aforesaid. 
Whatever  rights  the  plaintiff  alone  may  have  as  against  that 
part  of  the  defendant's  claim  certainly  may  be  settled  in  this 
action.  Why,  then,  should  the  defendant  not  be  permitted 
to  set  up  his  claim  in  this  action  f  If  there  is  any  legal  reason 
why  such  may  not  be  done,  it  certainly  does  not  appear  from 
the  pleadings  as  they  now  stand. 

Plaintiff's  counsel  has,  however,  cited  cases  in  which  he 
contends  it  is  held  that  unsettled  partnership  accounts  are 
not  a  proper  subject  of  counterclaim  in  an  action  at  law.    The 
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cases  specially  relied  on  are  Wood  v.  Brush,  72  Cal.  224,  13 
Pac.  627,  HaskeU  v.  Moore,  29  Cal.  439,  Hook  v.  White,  36  Cal. 
299,  Lane  v.  Turner,  114  Cal.  396,  46  Pac.  290,  and  Roberts  v. 
Donovan,  70  Cal.  108,  9  Pac.  180,  11  Pac.  599.  Neither  Hook 
V.  White  nor  Roberts  v.  Donovan  have  any  bearing  upon  the 
question.  In  Wood  v.  Brush  the  Supreme  Court  of  California, 
in  passing  upon  the  question,  in  72  Cal.  at  page  226,  13  Pac. 
at  page  628,  said : 

' '  The  counterclaim  set  out  in  the  supplemental  pleading  is  clearly  due, 
if  at  all,  as  a  partnership  account  against  sundry  persons  besides  plaintiff, 
and,  until  an  accounting  is  had  and  a  balance  struck,  is  not  the  subject- 
matter  for  an  action  at  law.  It  is  not,  therefore,  a  counterclaim  'existing 
in  favor  of  a  defendant  and  against  a  plaintiff,  between  whom  a  several 
judgment  might  be  had  in  the  action  within  the  meaning  of  section  438 
of  the  Code  of  Civil  Procedure.'  " 

To  the  same  effect  are  the  decisions  in  Lane  v.  Turner,  supra, 
and  Haskell  v.  Moore,  supra. 

As  we  have  pointed  out,  however,  there  is  nothing  contained 
in  the  defendant's  counterclaim  which  brings  it  within  the 
rulings  of  those  cases.  It  may  therefore  be  conceded  that  the 
decisions  by  the  Supreme  Court  of  California  are  right,  but, 
notwithstanding  that,  have  no  controlling  influence  here. 

The  defendant's  counsel,  however,  also  insists  that,  in  view 
that  a  cause  of  action  is  stated  in  the  counterclaim,  and  that 
plaintiff's  demurrer  should  have  been  overruled,  and  that 
plaintiff,  nevertheless,  stood  upon  his  demurrer  without 
interposing  any  defense  to  the  counterclaim,  therefore  3 

we  should  enter  or  direct  a  judgment  to  be  entered  in 
favor  of  the  defendant  upon  the  counterclaim  for  the  amount 
claimed  therein,  less  the  amount  of  plaintiff's  promissory  note 
in  case  that  we  overrule  the  demurrer.  In  support  of  his  con- 
tention defendant's  counsel  cites  Gammon  v.  Bunnell,  22  Utah, 
421,  64  Pac.  958.  In  that  case,  in  an  action  for  specific  per- 
formance of  a  contract,  a  demurrer  jvas  interposed  to  the 
complaint,  which  was  sustained  by  the  trial  court.  The  plaintiff 
elected  to  stand  on  his  complaint,  and  judgment  was  entered 
against  him,  dismissing  the  same,  and  he  appealed  to  this 
court.  This  court  held  that  the  complaint  stated  a  cause  of 
action,  and  that  the  demurrer  should  have  been  overruled, 
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and  further  held  that,  in  view  that  the  defendant  interposed 
no  defense  to  the  complaint,  except  the  demurrer  by  which 
the  facts  stated  in  the  complaint  were  admitted,  therefore 
the  plaintiff  was  entitled  to  judgment  for  specific  performance 
as  prayed  for  in  the  complaint.    On  rehearing,  however,  the 
opinion  was  modified  so  as  to  permit  the  defendant  to  inter- 
pose a  defense  to  the  complaint,  and  the  cause  was  remanded 
to  the  district  court  for  that  purpose.    The  decision  in  that 
case,  so  far  as  we  are  aware,  has  never  been  followed,  nor  has 
it  been  overruled,  not  directly  at  least.    The  question,  there- 
fore, is.  Should  the  original  opinion  in  that  case  be  followed 
in  this  onet    We  think  not.    It  should  not  be  overlooked  that 
in  this  case  the  principal  ground  of  demurrer,  and  the  one 
argued  in  this  court,  was  that  the  matter  set  up  in  defendant's 
answer  as  a  cause  of  action  against  the  plaintiff  was  not  a 
proper  subject  of  counterclaim.    While  it  is  true  that  the  facts 
pleaded  in  the  counterclaim  were  admitted  by  the  demurrer, 
yet  it  is  also  true  that  the  ground  of  demurrer  was  in  the 
nature  of  abatement  merely.     That  is,  if  the  trial  court's 
ruling  on  the  demurrer  were  affirmed  by  this  court,  the  facts 
pleaded  in  the  counterclaim  as  a  cause  of  action  against  the 
plaintiff  would  not  be  adjudicated,  but  the  cause  of  action 
would  continue  to  exist  in  favor  of  the  defendant  and  against 
the  plaintiff  as  if  no  demurrer  had  been  interposed.    All  that 
would  have  been  adjudicated,  therefore,  was  that  the  cause 
of  action  pleaded  in  the  counterclaim  was  not  pleadable 
against  the  plaintiff  in  this  action,  and  not  that  the  defendant 
had  not  stated  a  cause  of  action.    While  it  is  true  that  in 
this  jurisdiction  matters  in  abatement  and  matters  in  bar 
must  be  set  forth  in  the  same  answer,  yet  it  is  also  true  that 
matters  in  abatement,  where  the  defects  appear  on  the  face 
of  a  pleading,  may  be  reached  by  special  demurrer  as  was 
done  in  this  case  by  plaintiff's  counsel.    When,  therefore,  a 
special  demurrer  is  interposed  which,  if  sustained,  would 
merely  abate  an  action  or  cause  of  action,  we  do  not  think 
that  if  such  a  demurrer  is  overruled  the  party  against  whose 
pleading  the  same  was  directed  should  be  entitled, to  judgment 
on  the  merits,  even  under  the  broad  rule  first  announced  in 
Oamtnon  v.  Bunnell,  supra.    Nor  do  we  think  that  in  case  a 
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demurrer  is  sustained  by  the  trial  courts  which  is  ultimately 
held  bad  by  this  court  on  appeal,  a  judgment  should  be 
entered  upon  the  merits  against  the  party  interposing  the 
demurrer,  except  it  is  clearly  made  to  appear  that  the  de- 
murrer was  frivolous  or  that  no  defense  could,  in  any  event, 
be  made  to  the  cause  of  action  against  which  the  demurrer 
was  directed.  It  is  elementary,  in  this  jurisdiction  at  least, 
that  either  party  may  interpose  a  demurrer  to  invoke  the 
judgment  of  the  trial  court  respecting  the  suflSciency  of  any 
pleading,  and  that  if  the  pleading  is  found  sufficient,  the 
demurrant  may,  on  proper  terms,  and  within  a  reasonable 
time,  be  permitted  to  interpose  his  defense  upon  the  facts,  if 
he  have  any.  Why  should  a  party  be  deprived  of  his  right  to 
interpose  a  defense  upon  the  facts,  so  long  as,  in  the  opinion 
of  his  attorney,  no  cause  of  action  is  stated  in  the  pleading 
demurred  to?  And  why  may  not  a  party,  if  done  in  good 
faith,  in  this  court  on  appeal  test  the  sufficiency  of  a  plead- 
ing by  demurrer,  as  well  as  in  the  trial  court,  without  being 
deprived  of  the  right  to  interpose  a  defense  as  to  the  facts 
if  he  have  one?  While  courts  should  not  permit  litigants 
to  interpose  frivolous  demurrers,  or  merely  for  delay,  yet 
upon  the  other  hand,  they  should  not  deprive  either  party 
of  the  right  to  defend  upon  the  merits  merely  because  he,  in 
good  faith,  may  have  misjudged  the  law  upon  a  given  point 
by  interposing  a  demurrer  which  the  court  holds  to  be  not 
well  taken.  We  are  satisfied  that  the  demurrer  was  inter- 
posed in  good  faith  in  this  case,  and  that  the  plaintiff  should 
be  given  an  opportunity  to  present  his  defense  to  the  counter- 
claim if  he  have  any. 

We  are  of  the  opinion  that  the  district  court  erred  in  sus- 
taining plaintiff's  demurrer  and  in  entering  judgment  for 
him.  The  judgment  is  therefore  reversed,  and  the  cause  is 
remanded  to  the  district  court  of  Salt  Lake  county,  with 
directions  to  overrule  the  demurrer  and  to  permit  either  or  both 
parties  to  file  additional  pleadings  and  to  proceed  with  the 
cause  in  accordance  with  the  foregoing  opinion.  Defendant 
to  recover  costs  on  appeal. 

Mccarty,  CORPMAN,  THURMAN,  and  GIDEON,  JJ.. 
concur. 
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In  re  HONE'S  ESTATE 
No.  3058.    Decided  July  26, 1917.     (166  Pac.  990.) 

Taxation — Inheritance  Taxes — Computation — Statutes — (Con- 
struction. Under  Comp.  Laws  1907,  section  1220x,  as  amended  by 
Laws  1915,  c.  98^  as  to  the  assessment  of  inheritance  taxes,  an  estate 
worth  in  excess  of  $25,000  must  be  assessed  3  per  cent,  upon  the 
difference  between  $10,000  and  $25,000  or  $15,000,  and  5  per  cent, 
upon  the  balance,  and  not  3  per  cent,  in  gross  upon  the  entire  estate, 
though  after  the  deduction  of  the  $10,000  exemption,  the  balance  of 
the  estate  is  not  worth  in  excess  of  $25,000. 

Appeal  from  District  Court,  Fourth  District;  Hon.  A.  B. 
Morgcm,  Judge. 

Proceedings  for  assessment  of  inheritance  tax  upon  the 
Estate  of  Joshua  Hone,  Deceased. 

Prom  decree  rendered,  the  State  appeals. 

Reversed  and  remanded,  with  directions. 

Dan  B.  Shields,  Attorney  General,  and  0.  C.  Dalby  and 
James  H.  Wolfe,  Asst.  Attys.  Gen.  for  the  State. 

Harvey  Cluff  for  respondent. 

PRICK,  C.  J. 

One  Joshua  Hone,  a  resident  of  Provo,  Utah  county,  this 
state,  died  on  the  5th  day  of  October,  1915.  It  is  agreed 
that  said  Hone  died  possessed  of  an  estate  of  the  gross  value 
of  $31,264.15;  that  the  debts,  taxes,  funeral  and  other  ex- 
penses to  be  deducted  from  the  gross  value  of  the  estate 
amounted  to  the  sum  of  $2,309.97,  and  that  the  net  value  of 
the  estate  amounted  to  $28,954.18.  The  only  question  involved 
on  this  appeal  is  the  amount  of  inheritance  tax  that  may 
legally  be  assessed  against  said  estate  under  Comp.  Laws  1907, 
section  1220x,  as  amended  by  Laws  Utah  1915,  p.  153.  That 
section  reads  as  follows : 

**A11  property  within  the  jurisdiction  of  this  state,  and  any 
interest  therein,  whether  belonging  to  the  inhabitants  of  this 
state  or  not,  and  whether  tangible  or  intangible,  which  shall 
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pass  by  will  or  by  the  statutes  of  inheritance  of  this  or  any 
other  state,  or  by  deed,  grant,  bargain,  sale,  or  gift,  made  in 
contemplation  of  the  death  of  the  grantor,  vendor  or  donor, 
or  intended  to  take  effect  in  possession  or  enjoyment  at  or 
after  the  death  of  the  grantor,  vendor,  or  donor,  to  any  person 
in  trust  or  otherwise,  shall  be  subject  to  the  following  tax, 
after  the  payment  of  all  debts,  for  the  use  of  the  state :  Three 
per  cent,  of  its  market  value  in  excess  of  $10,000.00  and  not 
exceeding  $25,000.00,  and  five  per  cent,  of  its  market  value 
in  excess  of  $25,000.00 ;  and  all  administrators,  executors,  and 
trustees,  and  any  such  grantee  under  conveyance,  and  such 
donee  under  a  gift  made  during  the  grantor's  or  donor's  life, 
shall  be  respectively  liable  for  all  such  taxes  to  be  paid  by 
them  nespectively,  except  as  herein  otherwise  provided,  with 
lawful  interest  as  hereinafter  set  forth,  until  the  same  shall 
have  been  paid.  The  tax  aforesaid  shall  be  and  remain  a 
lien  on  such  estate  from  the  death  of  the  decedent  until  paid. 
In  determining  the  amount  of  tax  to  be  paid  under  the  provi- 
sions of  this  section,  after  the  payment  of  all  debts,  the  sum  of 
$10,000.00  shall  be  deducted  from  the  entire  estate  and  the 
tax  shall  be  computed  and  paid  on  the  entire  remainder;  and 
the  court  shall  determine  the  amount  of  tax  to  be  paid  by  the 
several  devisees,  legatees,  grantees,  or  donees  of  the  decedent." 
The  district  court  construed  and  applied  the  provisions  of 
that  section  as  follows:  First,  it  deducted  from  the  gross 
value  of  the  estate,  amounting  to  $31,264.15,  the  debts,  taxes, 
funeral  and  other  expenses  as  aforesaid,  leaving  a  net  value 
of  $28,954.18.  The  court  then  deducted  the  $10,000.00  exemp- 
tion  provided  by  the  statute  which  left  an  amount  taxable 
under  the  statute  of  $18,954.18.  That  amount  being  less  than 
$25,000.00,  the  court  taxed  the  whole  thereof  at  the  rate  of 
three  per  cent.,  which  amounted  to  an  inheritance  tax  of  the 
sum  of  $568.62  against  said  estate.  The  district  court,  there- 
fore, ordered  that  amount  to  be  paid  to  the  estate  as  an  inheri- 
tance tax  before  making  distribution  thereof.  The  Attorney 
General,  who  appears  for  the  state  on  this  appeal,  insists  that 
the  district  court  erred  in  its  construction  of  the  statute  and 
in  computing  the  inheritance  tax  due  to  the  state  from  said 
estate,  and  that  under  the  provisions  of  the  statute  the  state 
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ia  entitled  to  a  larger  amount  of  taxes  from  said  estate.  The 
Attorney  General  contends  that  under  the  provisions  of  the 
statute  the  inheritance  tax  due  to  the  state  from  said  estate 
should  be  computed  as  follows:  First  deduct  from  the  gross 
value  of  the  estate  the  amount  of  the  debts,  taxes,  funeral  and 
other  expenses,  as  was  done,  which  gives  a  net  value  of 
$28,954.18,  from  which  then  deduct  the  $10,000  exemption 
which  fixes  the  taxable  value  of  the  estate  at  the  sum  of 
$18,954.18.  It  is  contended  that  that  sum  should  be  taxed, 
and  that  $15,000  thereof  should  be  taxed  at  the  rate  of  three 
per  cent,  and  the  remaining  $3,954.18  should  be  taxed  at  the 
rate  of  five  per  cent.  That  would  impose  a  tax  of  three  per 
cent,  on  $15,000,  which  would  amount  to  $450,  and  would 
impose  an  additional  tax  of  five  per  cent,  on  the  remaining 
$3,954.18,  which  would  amount  to  the  sum  of  $197.70,  or  a 
total  tax  of  $647.70,  or  $79.08  in  excess  of  what  the  court 
allowed  the  state  as  an  inheritance  tax. 

While  the  amount  involved  in  this  case  is  not  large,  yet 
it  will  readily  be  seen  that  if  the  construction  the  court  placed 
on  the  statute  shall  prevail,  then,  in  the  long  run,  the  rights 
of  the  state  may  be  affected  to  a  considerable  extent.  The 
question,  therefore,  recurs,  What,  under  the  statute,  is  the 
correct  amount  upon  which  the  three  per  cent,  tax  shall  be 
assessed  in  the  event  the  estate  exceeds  the  $10,000  exempted 
by  the  statute  f  If  that  amount  be  once  ascertained,  there 
can  be  no  escape  from  what  follows.  As  the  writer  views  the 
statute,  that  amount  is  so  clearly  fixed  by  it  that  no  construc- 
tion is  either  necessary  or  permissible.  The  controlling  part 
of  the  statute  provides  that  all  estates — 
"shall  be  subject  to  the  following  tax,  after  the  payment  of  all 
debts,  for  the  use  of  the  state:  Three  per  cent,  of  its  [the 
estate's]  market  value  in  excess  of  $10,000  and  not  exceed- 
ing  $25,000,00,  and  five  per  cent,  of  its  market  value  in  excess 
of  $25,000.00. ' '    ( Italics  ours. ) 

Now,  according  to  all  known  systems  of  notation,  there  is, 
there  can  be,  but  one  possible  number  between  the  extremes 
named  in  the  statute,  namely,  10,000  and  25,000,  and  that 
number  is  15,000.  Therefore,  if  an  estate  exceeds  the  net 
value  of  $10,000,  and  reaches  the  precise  amount  or  net  value 
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of  $25,000,  the  amount  that  is  assessable  under  the  statute 
18  precisely  $15,000,  no  more,  no  less.  At  what  rate  or  per 
cent,  is  the  $15,000  assessable  t  Clearly  and  manifestly  at 
the  rate  of  three  per  cent.,  since  there  can  be  no  other  rate 
under  the  statute.  In  case,  however,  the  estate  exceeds  a  net 
value  of  $25,000,  then  at  what  rate  or  per  cent,  is  the  excess 
over  $15,000  assessable  t  Again  there  can  be  but  one  correct 
answer,  which  is,  the  rate  of  five  per  cent.  To  my  mind, 
therefore,  it  is  palpably  clear  that  the  only  sum  that  is  taxable 
at  the  rate  of  three  per  cent,  under  the  statute  is  that  sum 
which  remains  after  deducting  $10,000  from  $25,000,  which 
is  $15,000.  The  statute,  in  explicit  terms,  fixes  the  sum  that 
is  taxable  at  the  rate  of  three  per  cent,  as  the  sum  which  is 
obtained  from  any  sum  which  is  **in  excess  of  $10,000.00  and 
not  exceeding  $25,000.00."  As  before  stated,  there  is  but 
one  possible  sum  between  those  two  extremes,  and  that  is  the 
sum  of  $15,000.  As  $10,000  is  the  limit  of  exemption,  so 
$15,000  is  the  limit  upon  which  the  three  per  cent,  tax  may 
be  levied.  Any  estate,  therefore,  the  net  value  of  which  does 
not  exceed  $10,000,  is  entirely  exempt.  Every  estate  which 
has  a  net  valuation  of  more  than  $10,000,  and  not  exceeding 
$25,000,  is  taxable  at  the  rate  of  three  per  cent,  on  the  dif- 
ference between  $10,000  and  $25,000,  which  is  $15^000,  and 
every  estate,  the  net  value  of  which  exceeds  $25,000  is  taxable 
at  the  rate  of  five  per  cent,  for  every  dollar  in  excess  of 
$25,000. 

It  is  contended,  however,  on  the  part  of  the  estate  that  what 
follows  later  in  the  statute  must  also  be  considered  in  con- 
nection with  what  I  have  specially  quoted,  and  that  what 
follows  determines  the  amount  of  the  tax.  The  provision 
just  alluded  to  reads  as  follows : 

**In  determining  the  amount  of  the  tax  to  be  paid  under 
the  provisions  of  this  section,  after  the  payment  of  all  debts, 
the  sum  of  $10,000.00  shall  be  deducted  from  the  entire  estate 
and  the  tax  shall  be  computed  and  paid  on  the  entire  re- 
mainder; and  the  court  shall  determine  the  amount  of  tax  to 
be  paid  by  the  several  devisees,  legatees,  grantees,  or  donees 
of  the  decedent." 
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The  most  elementary  and  the  most  important  rule  of  con- 
struction is  that  in  case  construction  becomes  necessary,  then 
every  word  and  every  clause  in  a  statute  which  is  not  mani- 
festly surplusage  must  be  given  its  ordinary  and  usual  mean- 
ing and  eflfect.  If,  therefore,  we  apply  that  rule  in  this  case, 
what  follows?  There  is  but  one  clause  in  the  statute  whicli 
Classifies  the  estates  and  fixes  the  rate  of  taxation  to  be  com- 
puted upon  the  values  thereof.  That  clause  is  the  one  first 
above  quoted.  In  the  last  clause  quoted  there  is  absolutely 
nothing  which  either  classifies  or  fixes  the  rate  of  taxation. 
All  that. is  there  said  is  that  the  $10,000  shall  be  first  de- 
ducted from  the  whole  estate  **and  the  tax  shall  be  computed 
and  paid  on  the  entire  remainder."  What  tax?  Clearly, 
the  tax  specified  in  that  part  of  the  section  which  fixes  the 
rate  that  shall  be  imposed.  What  is  that  rate?  As  I  have 
shown,  it  is  three  per  cent,  upon  any  estate  having  a  net 
value  in  excess  of  $10,000,  and  not  exceeding  $25,000,  which 
sum  is,  necessarily,  $15,000,  and  upon  all  the  remainder  of  the 
estate  the  rate  is  to  be  five  per  cent.  Now  what  is  said  in 
the  clause  last  quoted  is  that  the  entire  estate  in  excess  of 
$10,000  shall  be  taxed,  but  it  leaves  the  classification  and  the 
rate  of  taxation  precisely  as  it  is  originally  fixed  in  the  statute 
in  that  part  which  I  have  first  quoted  in  this  opinion. 

There  is  therefore  no  escape  from  the  conclusion  that  the 
district  court  erred  in  taxing  the  entire  value  of  the  estate  in 
question  which  is  in  excess  of  $10,000  at  the  rate  of  three  per 
cent.  The  court  should  have  assessed  the  value  in  excess  of 
$10,000  and  not  exceeding  $25,000,  which  is  the  sum  of  $15,000, 
at  the  rate  of  3  per  cent,  and  the  remainder  of  the  estate  at 
the  rate  of  five  per  cent.  The  judgment  is  therefore  reversed, 
and  the  cause  is  remanded  to  the  district  court  of  Utah  county, 
with  directions  to  set  aside  its  conclusions  of  law  and  order 
requiring  the  estate  to  pay  to  the  state  a  tax  of  $568.62,  and 
in  lieu  thereof  to  enter  an  order  or  judgment  requiring  the 
estate  to  pay  to  the  state  a  tax  of  $647.70.  The  costs  of  this 
appeal  to  be  paid  out  of  the  funds  of  the  estate. 

Mccarty,  CORPMAN,  THURMAN,  and  GIDEON,  JJ., 
concur. 
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BOARD  OP  EDUCATION  OP  CACHE  COUNTY  SCHOOL 

DIST.  et  al  v.  DAINES 
No.  3055.    Decided  July  26,  1917.     (166  Pac.  977.) 

1.  Statutes — Construction.  While  all  statutes  in  pari  materia  should 
be  construed  together,  yet  where  two  statutes  relating  to  the  same 
subject-matter  are  repugnant,  and  cannot  be  reconciled,  the  later 
must  be  accepted  as  the  legislative  will.     (Page  100.) 

2.  Taxation — School  Taxes — Compensation.  Comp.  Laws  1907, 
section  616x3,  first  enacted  in  Laws  1903,  c.  131,  declares  that  special 
taxes  of  school  district  shall  be  assessed  and  collected  as  provided  by 
law,  and  that  the  school  district  shall  pay  to  the  county  one-half  of 
1  per  cent,  on  the  amount  of  taxes  collected  in  full  for  the  services 
and  compensation  of  the  county  in  assessing  and  collecting  such  taxes. 
Comp.  Laws  1907,  section  1891x27,  iirst  enacted  in  Laws  1905,  c.  107, 
as  amended  by  Laws  1911,  c.  135,  Laws  1913,  c.  96,  and  Laws  1915, 
c  78,  declares  that  the  board  of  education  shall,  on  or  before  the  1st 
day  of  May  in  each  year,  prepare  a  statement  and  estimate  of  the 
amount  necessary  for  the  support  and  maintenance  of  the  schools 
under  its  charge  for  the  succeeding  year,  and  to  defray  the  interest 
on  bonds,  etc.,  which  taxes  shall  be  collected  by  the  county  treasurer 
as  other  taxes  are  collected,  but  without  additional  compensation  for 
asacaeing  and  collecting,  and  he  shall  pay  the  same  to  the  treasurer 
of  the  board.  Held  that,  as  the  latter  statute  must  be  treated  as  the 
legislative  win  on  the  subject,  taxes  assessed  thereunder  cannot  be 
treated  as  special  taxes  on  which  the  school  district  U  liable  to  pay 
a  pereentage  to  the  county  for  the  cost  of  assessment  and  collection. 
(Page  100.) 

Appeal  from  District  Court,  First  District ;  Hon,  J.  D,  Call, 
Jadge. 

Action  by  the  Board  of  Education  of  Cache  County  School 
District  and  Joseph  Campbell,  Treasurer  thereof,  against 
George  S.  Daines. 

Judgment  in  part  for  defendant.    Plaintiffs  appeal. 

Reversed  and  remanded,  with  directions. 

/.  C.  Walters  for  appellant. 

A.  E.  Bowen  for  respondent. 
Vol.  50—7 
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appellant's  points 
It  is  true  that  repeals  by  implication  are  not  favored,  but 
where  there  is  a  positive  repugnancy  between  the  provisions 
of  two  statutes  the  former  in  point  of  time  is  repealed  by 
implication  to  the  extent  of  such  repugnancy.  Or  where  it 
is  apparent  that  the  legislature  intended  to  cover  the  particular 
subject  by  a  later  enactment,  and  such  later  act  is  inconsistent 
with  the  provisions  of  a  former  act,  the  former  act  is  repealed 
without  express  words  of  repeal.  Bartch  v.  Meloy,  8  Utah 
424;  Hudson  v.  Freed,  10  Utah  31;  In  re  Gannett,  11  Utah 
283;  Judge  v.  Spencer,  15  Utah  242. 

PRICK,  C.  J. 

The  board  of  education  of  Cache  county  school  district, 
hereinafter  called  plaintiff,  commenced  this  proceeding-  in 
the  district  court  of  Cache  county  to  compel  the  defendant, 
as  treasurer  of  Cache  county,  to  pay  to  the  treasurer  of  the 
plaintiff  the  sum  of  $1,863.52  as  taxes  collected  by  the  de- 
fendant for  said  school  district.  In  the  application  for  the 
writ  of  mandate  it  is,  in  substance,  alleged  that  the  taxable 
property  of  said  school  district  for  the  year  1915  was  more 
than  $5,000,000  and  less  than  $8,000,000 ;  that  on  the  1st  day 
of  May,  1915,  the  plaintiff  prepared  a  statement  and  estimate 
of  the  amount  of  money  that  would  be  necessary  for  the  sup- 
port and  maintenance,  and  for  all  other  purposes,  of  the  schools 
under  its  charge  for  the  school  year  commencing  July  1,  1915, 
and  that  plaintiff  caused  said  statement  and  estimate  to  be 
certified  to  the  county  commissioners  of  Cache  County  as 
provided  by  law;  that  the  amount  required  for  all  school 
purposes,  and  which  was  certified  as  aforesaid,  was  $99,408 ; 
that  in  accordance  with  the  provisions  of  law  a  tax  of  l^Yi 
mills  on  the  dollar  was  levied  on  the  taxable  property  of  said 
school  district  in  order  to  obtain  the  amount  necessary  for 
the  purposes  aforesaid  for  the  year  1915;  that  George  S. 
Daines,  the  defendant,  in  the  year  1915,  and  at  the  commence- 
ment of  this  action,  was  the  treasurer  of  said  Cache  County, 
and  as  such  he  has  collected  said  taxes  for  said  year  1915; 
that  it  was  the  duty  of  said  treasurer  to  pay  the  amount  col- 
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lected  by  him  promptly  as  collected  to  the  treasurer  of  the 
plaintiff;  and  that  he  has  refused  and  failed  to  do  so,  but 
has  withheld  and  still  withholds  the  sum  of  $1,863.52  of  the 
amount  collected  by  him  as  school  taxes  for  the  year  1915 
from  the  plaintiff.  The  plaintiff  therefore  prayed  judgment 
that  the  defendant,  as  treasurer  as  aforesaid,  be  required  to 
pay  said  amount  to  the  treasurer  of  the  plaintiff,  or  to  show 
cause  why  he  refuses  to  do  so. 

An  alternative  writ  of  mandate  was  duly  issued  by  the 
district  court,  and  the  defendant  filed  his  answer  thereto 
in  due  time,  in  which  he,  in  substance,  claimed  the  right  to 
withhold  said  $1,863.52,  and  the  whole  thereof,  as  compensa- 
tion for  collecting  the  school  tax  for  the  year  1915,  amounting 
to  $99,408,  as  before  stated.     Upon  a  hearing  the  district 
court  held  that  the  defendant  was  entitled  to  retain  one- 
half  of  1  per  cent,  of  said  $99,408,  which  amounted  to  $497.04, 
as  compensation  for  collecting  said  taxes,  and  required  him 
to  pay  over  to  the  plaintiff  the  sum  of  $1,366.48 ;  that  being 
the  difference  between  the  $1,863.52  demanded  by  the  plain- 
tiff and  the  $497.04  allowed  the  defendant  for  compensation 
as  aforesaid.     The  defendant,  in  his  answer,  had,  however, 
also  claimed  the  right  to  deduct  one-half  of  one  per  cent, 
from  the  taxes  that  were  levied  for  the  four  years  immediately 
preceding  the  year  1915,  and  to  retain  said  one-half  of  one 
per  cent,  out  of  said  $1,863.52.     The  court,  however,  dis- 
allowed the  defendant  any  compensation  for  the  preceding 
years  aforesaid. 

The  plaintiff  appeals  from  the  judgment,  and  insists  that 
the  district  court  erred  in  allowing  defendant  any  amount 
for  compensation ;  and  the  defendant  assigns  cross-errors,  in 
which  he  contends  that  the  district  court  erred  in  not  per- 
mitting him  to  deduct  also  one-half  of  one  per  cent,  for  the 
taxes  which  he  collected  for  the  four  years  inunediately  pre- 
cedmg  the  year  1915  out  of  said  $1,863.52.  The  correctness 
of  the  district  court's  judgment  depends  upon  the  construc- 
tion that  shall  be  given  to  certain  sections  of  our  statute  relat- 
uig  to  the  collection  of  school  taxes.  While  counsel  for  the 
^peetive  parties  have  referred  to  a  large  number  of  sections 
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of  our  statutes,  yet  it  is  not  necessary  for  us  to  consider  aU 
of  the  sections  referred  to  by  them,  in  order  to  arrive  at  a 
correct  solution  of  the  questions  involved  in  this  controversy, 
and  we  shall  therefore  refer  only  to  the  sections  which,  in  our 
judgment,  are  controlling. 

The  statement  and  estimate  referred  to  in  plaintiff's  appli- 
cation for  the  writ,  and  all  of  the  taxes  in  question  in  this 
proceeding,  were  certified,  levied,  and  collected  under 
the  provisions  of  Comp.  Laws  1907,  section  1891x27,  1,2 
as  amended  by  Laws  Utah  1911,  p.  266,  Laws  Utah  1913, 
p.  184,  and  Laws  Utah  1915,  pp.  98  and  191.  That  section, 
as  in  force  when  the  taxes  in  question  were  certified,  levied, 
and  collected,  so  far  as  material  here,  reads  as  follows : 

"The  board  of  education  fihall,  on  or  before  the  first  day 
of  May  of  each  year,  prepare  a  statement  and  estimate  of  the 
amount  necessary  for  the  support  and  maintenance  of  the 
schools  under  its  charge  for  the  school  year  commencing  on 
the  first  day  of  July  next  thereafter,  and  for  the  purchase 
of  school  sites  and  the  erection  of  school  buildings;  also  the 
amount  necessary  to  pay  the  interest  accruing  during  such 
year  and  not  included  in  any  prior  estimates  on  bonds  issued 
by  the  district;  also  the  amount  of  sinking  fund  necessary 
to  be  collected  during  such  year  for  the  payment  and  redemp- 
tion of  said  bonds :  Provided,  that  in  the  year  1915,  the  time 
for  furnishing  the  statement  and  estimate  above  named,  shall 
be  extended  to  the  second  Monday  in  July.  The  board  of 
education  shall  forthwith  cause  the  same  to  be  certified  by 
the  president  and  clerk  of  said  board  to  the  6fiScers  charged 
with  the  assessment  and  collection  of  taxes  for  general  county 
purposes  in  the  county  in  which  the  district  is  situated,  and 
the  board  of  county  commissioners  of  the  county  in  which  the 
district  is  situated  shall  at  the  time  of  making  the  annual  levy 
of  other  county  taxes,  levy  such  per  cent,  as  shall,  as  nearly 
as  may  be,  raise  the  amount  required  by  the  board,  which  levy 
shall  be  uniform  on  all  property  within  said  district  as  re- 
turned on  the  assessment  roll,  and  the  said  county  officers 
are  hereby  authorized  and  required  to  place  the  same  on  the 
tax  roll.    Said  taxes  shall  be  collected  by  the  county  treasurer 
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as  other  taxes  are  collected  but  tuithout  additiondl  compensa- 
tion for  assessing  and  collecting,  and  he  sluUl  pay  the  same 
to  the  treasurer  of  the  board,  promptly  as  collected,  who  shall 
hold  the  same  subject  to  the  order  of  the  board  of  education.' * 
(Italics  ours.) 

That  section  also  imposes  certain  limitations  and  provides 
other  conditions  which  are  not  material  here.  So  far  as  we 
have  quoted  the  statute,  there  is  practically  no  difference  in 
the  language,  and  certainly  none  in  its  substance,  between 
its  first  enactment  in  1905  (Laws  Utah  1905,  p.  136),  and  the 
last  enactment  in  1915,  which  we  have  quoted  (Laws  Utah 
1915,  p.  98).  During  all  of  those  years  the  statute  continued 
the  statement  we  have  italicized  in  the  foregoing  quotation. 
The  defendant,  however,  relies  upon  Comp.  Laws  1907,  sec- 
tion 616x3,  which  provides : 

''Special  taxes  of  school  district  shall  be  assessed  and  col- 
lected as  already  provided  by  law :  Provided,  that  each  school 
district  shall  pay  to  the  county  in  which  it  is  situated  one-half 
of  one  per  cent,  on  the  amount  of  taxes  collected,  and  such 
payments  shall  be  in  full  for  the  services  and  compensation 
of  the  county  in  assessing  and  collecting  and  paying  over 
said  taxes." 

That  section  was  originally  passed  in  1903  (Laws  Utah 
1903,  184).  As  it  appears  from  that  section,  the  right  to 
compensation  is  strictly  limited  to  '' special  taxes  of  school 
districts."  While  there  are  various  provisions  in  our  statutes 
authorizing  the  taxpayers  of  the  several  school  districts  to 
vote  special  taxes  for  certain  purposes,  yet,  for  reasons  here- 
inafter appearing,  we  are  not  now  concerned  with  any  of 
those  provisions.  All  that  we  are  now  required  to  determine 
is  whether  the  taxes  in  controversy  here  are  special.  The 
district  court  held  that  all  of  the  taxes  enumerated  in  section 
1891x27,  supra,  are  special,  and  hence  held  that  the  defendant 
^M,  by  law,  authorized  to  deduct  therefrom  the  one-half  of 
one  per  cent,  mentioned  in  section  616x3,  supra.  The  district 
court,  however,  aLso  held  that,  inasmuch  as  the  defendant  had 
voluntarily,  and  without  protest,  paid  over  the  one-half  of 
one  per  cent,  for  the  four  years  inmaediately  preceding  the 
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year  1915,  for  that  reason  he  could  not  retain  the  amount 
accruing  for  the  preceding  years  out  of  the  taxes  for  1915, 
but  could  only  retain  the  one-half  of  one  per  cent,  for  that 
year.  In  our  opinion,  the  ruling  of  the  district  court,  that 
the  taxes  enumerated  in  section  1891x27,  and  which  are  in 
question  here,  are  special,  and  hence  subject  to  the  one-half 
of  one  per  cent,  mentioned  in  section  616x3,  is  clearly  er- 
roneous. By  reference  to  section  1891x27,  which  we  have 
quoted  above,  it  will  be  seen  that  it  is  made  as  clear  as  the 
English  language  can  make  it  that  no  compensation  of  any 
kind,  or  in  any  amount,  is  allowed  to  the  county  treasurer 
for  collecting  the  taxes  therein  enumerated.  The  statute  im- 
posed the  duty  upon  the  plaintiff  to  make  the  statement  and 
estimate  of  the  amount  of  money  that  would  be  necessary 
for  the  purposes  stated  in  the  statute  and  to  certify  the  same 
to  the  county  commissioners  so  that  the  proper  levy  oould 
be  made.  Plaintiff  discharged  its  duty  in  that  regard,  and  it 
seems  the  county  commissioners  did  likewise.  After  that 
was  done  it  became  the  duty  of  the  defendant  as  the  treasurer 
of  Cache  County  to  collect  said  taxes.  The  statute  contains 
the  special  provision  which  we  have  italicized.  Could  a  man- 
date to  the  several  county  treasurers  be  made  more  direct 
and  more  explicit  respecting  their  duty  and  to  prevent  them 
from  exacting  compensation?  To  what  taxes  does  the  fore- 
going mandate  refer!  Manifestly  to  all  the  taxes  that  are 
enumerated  in  the  section,  which  enumeration  precedes  the 
mandate.  The  statement  and  estimate  certified  by  the  plain- 
tiff contained  no  other  taxes  except  such  as  are  mentioned 
in  the  statute,  and  all  of  which  are  included  in  the  term 
**said  taxes." 

The  district  court,  in  arriving  at  the  conclusion  before 
stated,  must  have  been  controlled  entirely  by  what  is  said  in 
section  616x3  regarding  the  compensation  allowed  for  col- 
lecting special  taxes.  How  the  court  arrived  at  the  conclusion, 
however,  that  all  of  the  taxes  mentioned  in  section  1891x27 
are  special,  we  are  unable  to  understand.  True  it  is  that, 
as  already  stated,  there  are  other  provisions  of  our  statutes 
authorizing  the  taxpayers  of  the  several  school  districts  to 
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Tote  special  taxes.  It  is  also  true  that  it  is  a  cardinal  canon 
of  construction  that  in  order  to  determine  the  intention  and 
effect  of  a  particular  statute,  or  a  particular  provision,  all 
other  statutes  and  provisions  relating  to  the  same  subject  and 
which  are  in  pari  materia  must  also  be  considered.  That 
rule,  like  all  other  rules,  however,  also  has  its  exc^eptions. 
For  example:  Where  there  are  two  statutes  or  provisions, 
that  are  manifestly  repugnant  to  each  other  and  cannot  be 
reconciled,  then  the  courts  must  look  to  and  enforce  the  latest 
expression  of  the  legislative  will  as  found  in  the  statute  last 
enacted.  When,  therefore,  as  is  the  case  here,  the  Legislature 
has  so  clearly  manifested  its  intention  to  exempt  certain 
enumerated  things  from  the  operation  of  an  existing  statute 
by  a  later  one,  the  courts  have  no  alternative  save  to  enforce 
the  intention  of  the  Legislature,  as  expressed  in  the  later 
statute,  by  enforcing  it.  Whatever,  therefore,  may  be  said 
respecting  the  right  to  vote  special  taxes  and  the  right  of 
the  several  county  treasurers  to  deduct  the  one-half  of  one 
per  cent,  mentioned  in  section  616x3,  yet  it  is  too  plain  for 
controversy  that  that  section  can  be  given  no  effect  respecting 
the  taxes  specially  enumerated  in  section  1891x27,  since  by 
that  section  the  treasurers  are  expressly  prohibited  from  de- 
ducting anything  for  compensation. 

We  have  less  hesitancy  in  arriving  at  the  foregoing  con- 
clusion for  the  reason  that  the  question  resolves  itself,  very 
largely  at  least,  to  a  mere  matter  of  bookkeeping.  In  the 
long  run  the  taxpayers  of  the  particular  county  must  provide 
the  money  for  the  schools,  as  well  as  defray  the  expenses  inci- 
dent to  the  collection  of  all  of  the  taxes.  School  funds  in 
this  state,  in  one  sense,  are  deemed  trust  funds,  and,  under 
our  laws,  are  required  to  be  strictly  devoted  for  school  purposes. 
It  is  easy  to  perceive,  therefore,  why  the  Legislature  should 
direct  that  no  part  of  the  taxes  for  school  purposes  shall  be 
deducted  for  expenses  of  collection,  except  where  special  taxes 
are  imposed.  Such  taxes  being  out  of  the  regular  order,  it 
n^y  require  special  work,  for  which  compensation  is  provided, 
^he  taxes  in  question  are,  however,  not  special  in  any  view 
that  may  be  taken,  and  hence  it  is  not  necessary  to  determine 
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what,  under  the  several  provisions  of  our  statutes,  would  con- 
stitute special  taxes. 

The  judgment  is  therefore  reversed,  and  the  case  is  remanded 
to  the  district  court  of  Cache  County,  with  directions  to  set 
aside  its  conclusions  of  law  and  judgment,  and  to  enter  con- 
clusions of  law  and  judgment  directing  the  defendant  to  pay 
over  to  the  plaintiff,  as  prayed  in  its  application,  the  amount 
there  demanded,  without  interest  however.  Plaintiff  to  recover 
costs. 

Mccarty,  CORPMAN,  THURMAN,  and  GIDEON,  JJ., 
concur. 


ALLEN  V.  ALLEN 

No.  3052.    Decided  July  27,  1917.     (166  Pac.  1169) 

1.  Appeal  and  Ebbor^-Beview — Findings  or  Fact.  Findings  of  fact 
of  the  trial  court  supported  by  a  fair  preponderance  of  the  evidence 
wiU  not  be  disturbed  on  appeal.     (Page  112.) 

2.  Frauds,  Statute  of — Parol  Partition  op  Realty.  A  i>arol  parti- 
tion between  joint  owners  of  realty^  such  as  partners,  when  carried 
out  and  followed  by  actual  possession  in  severalty  of  the  several 
parcels,  is  valid,  and  will  be  enforced  notwithstanding  the  statute 
of  frauds.*    (Page  113.) 

Appeal  from  District  Court,  First  District ;  Hon.  J.  D.  Call, 
Judge. 

Action  by  Joseph  S.  Allen  against  Henry  H.  Allen. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

Nebeker,  Thatcher  &  Bowen  for  appellant. 

M.  C.  Harris  and  A.  A.  Law  for  respondent. 

appellant's  points 
McMahon  v.  Thornton,  1  Pac.  724,  ''one  partner  cannot 
sue  another  for  his  share  while  the  partnership  accounts 


*  Wmtemare  v.  Cope,  11  Utah,  354,  40  Pac.  256. 
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are  unsettled."  ''One  partner  cannot  rightfully  demand  a 
division,  partition,  or  sale  of  the  partnership  property  or  ef- 
fects until  an  account  has  been  taken,  as  between  the  partners, 
ascertaining  and  defining  their  respective  rights." 

The  interest  of  a  partner  is  not  an  interest  in  a  specific 
article****  his  share  is  not  separable,  but  is  dependent  on  a 
final  adjustment.  (Hutchinson  v.  Dubois,  7  N.  W.  714.) 
Partnership  lands  cannot  be  distinguished  from  other  assets 
for  purposes  of  settlement.  Partnership  settlements  cannot 
be  made  piecemeal.  The  court  must  determine  all  the  equities. 
(Godfrey  v.  White,  5  N.  W.  243.) 

''It  is  the  general  rule  that  individual  transactions  con- 
stituting part  of  a  general  partnership  business  cannot,  at 
the  will  of  either  be  severed  from  the  rest  and  made  the  basis 
of  a  suit  at  law  or  in  equity."  (Smith  v.  Putnam,  82  N.  W., 
1077;  McRae  v.  McKemie,  2  Div.  &  B.  eq.  (n.  c.)  232 ;  DoU  v. 
Hennessy  Merc.  Co.,  81  P.  625;  Burlans  v.  Jefferson,  76  Fed. 
25.)  The  plaintifi^  was  here  invoking  the  interposition  of  a 
court  of  equity  specifically  to  enforce  an  alleged  oral  contract 
of  partition  of  partnership  realty.  Defendant  had  a  right 
to  show  anything  whidi  would  show  that  it  would  be  in- 
equitable and  unjust  to  him  to  grant  the  relief.  (Stubbings  v. 
Durham,  71  N.  B.  586;  Harrison  v,  Barrison,  15  S.  E.  87.) 

GIDEON,  J. 

In  this  action  plaintiff  seeks  to  compel  specific  performance 
of  an  oral  agreement  between  plaintiff  and  defendant  con- 
eeniing  real  property  that  was  partitioned  or  given  to  the 
plaintiff  in  an  oral  mutual  agreement  dissolving  a  partner- 
ship existing  between  the  parties,  and  asks  for  a  decree  quiet- 
ing title  to  such  lands  in  the  plaintiff  and  for  a  judgment  of 
the  court  decreeing  the  plaintiff  and  defendant  to  be  the 
owners  as  tenants  in  common  of  160  acres  of  land  described  in 
the  complaint. 

In  substance  the  complaint  alleges  that  in  the  year  1906, 
plaintiff  and  defendant,  as  copartners,  were  the  owners  of 
divers  tracts  of  land  and  of  personal  properly  in  Utah  and 
in  Idaho,  among  which  land  was  parcel  described  as  a  thiHew- 
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acre  tract  and  consisting  of  13  ^Vieo  acres ;  that  the  legal  title 
thereto  was,  and  now  is,  in  the  name  of  the  defendant ;  that 
in  April,  1906,  the  partnership  was  dissolved  by  mutual  agree- 
ment and  all  the  partnership  property,  except  the  160  acres, 
which  was  held  under  contract  for  purchase  from  the  state  of 
Utah,  was  partitioned  and  divided  among  the  respective  part- 
ners; that  by  that  partition  or  agreement  of  dissolution  the 
thirteen-acre  tract  was  awarded  to  the  plaintiff ;  and  that  im- 
mediately thereafter  the  plaintiff  went  into  possession  of  the 
same  and  remained  in  the  undisturbed  possession  until  May, 
1912,  when  the  defendant  made  claim  to  that  property.    It  is 
further  alleged  that  in  the  year  1899  the  partnership  pur- 
chased from  the  state  of  Utah,  under  a  ten-year  contract,  the 
160  acres,  and  that  the  contract  was  made  in  the  name  of  the 
defendant,  and  that  it  was  agreed  that  no  partition  of  that 
should  be  made  until  the  title  was  obtained,  and  that  each 
party  should  pay  one-half  of  the  annual  installments  and 
jointly  occupy  and  use  the  premises;  that  plaintiff  had  per- 
formed his  part  of  the  agreement  and  had  paid  one-half  of  the 
annual  payments  up  to  and  including  the  eighth  payment  and 
had  tendered  his  pro  rata  share  of  the  annual  payment  there- 
after, but  the  defendant  had  refused  to  accept  them.    The 
plaintiff  tendered  and  offered  to  pay  his  pro  rata  share  in 
court  for  the  use  of  the  defendant.    It  is  further  alleged  that 
at  various  times  in  January,  1910,  defendant  had  promised  to 
make  conveyance  of  the  thirteen-acre  tract  to  plaintiff,  but 
had  neglected  and  refused  to  do  so. 

The  answer,  in  substance,  alleges,  that  in  the  year  1898 
plaintiff  and  defendant,  and  que  J.  C.  Allen,  were  copartners 
and  owned  real  and  personal  property  in  Utah  and  in  Idaho, 
including,  among  others,  the  said  thirteen-acre  tract,  and  in 
that  year,  by  mutual  agreement,  the  firm's  assets  were  divided 
and  partitioned,  and  the  thirteen-acre  tract  was  awarded  to 
plaintiff;  that  by  the  same  agreement  a  twelve-acre  tract  and 
a  three-acre  tract,  the  record  title  of  which  was  in  the  name 
of  Thomas  Home,  were  awarded  to  defendant;  that  immedi- 
ately after  the  dissolution  of  the  former  partnership  the  plain- 
tiff and  defendant  formed  a  partnership  for  the  purpose  of 
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farming  land  owned  by  each,  including  the  thirteen-acre,  the 
twelve-acre,  and  the  three-acre  tracts,  and  that  while  that 
partnership  was  in  existence,  in  about  the  year  1899,  an  oral 
agreement  was  made  between  plaintiff  and  defendant  to  ex- 
change the  twelve-acre  and  three-acre  tracts  for  the  thirteen- 
acre  tract,  or,  at  plaintiff's  option,  for  fifteen  acres  out  of  a 
lai^r  tract  known  as  the  ''Brawley  field,"  the  legal  title  to 
which  at  that  time  was  in  plaintiff,  and  that  in  pursuance  of 
that  agreement  defendant  surrendered  to  plaintiff  a  deed  to 
the  twelve-acre  and  three-acre  tracts,  and  that  it  was  returned 
to  the  original  grantor,  Thomas  Home,  and  a  new  deed  exe- 
cuted conveying  title  to  plaintiff,  Joseph  S.  Allen;  that  at 
the  dissolution  of  the  second  partnership  the  defendant  de- 
manded of  plaintiff  either  the  said  thirteen-acre  tract  or 
fifteen  acres  out  of  the  Brawley  field,  but  that  plaintiff  refused 
to  convey  either.  The  answer  admits  that  plaintiff  has  been 
in  the  continued  possession  since  1906  of  the  said  three  tracts 
of  land,  marked  (20),  (16),  and  (7)  on  the  plat  inserted 
herein.  Defendant  further  alleges  that  it  would  be  inequitable 
and  unjust  to  require  conveyance  by  him  of  the  thirteen-acre 
tract,  and  that  to  do  so  would  cause  him  irreparable  injury. 
The  defendant  further  admits  the  purchase  by  the  parties 
of  the  160  acres  from  the  state  of  Utah,  and  that  each  partner 
agreed  to  pay  one-half  of  the  purchase  price,  but  alleges  an 
abandonment  of  the  contract  of  purchase  by  the  plaintiff  and 
the  subsequent  payment  and  procurement  of  patent  by  him- 
self. The  answer  further  denies  the  agreement  to  convey  the 
thirteen-acre  tract,  and  alleges  payment  of  taxes  on  both  the 
thirteen-acre  tract  and  the  160  acres. 

For  a  counterclaim  defendant  alleges  the  existence  of  the 
partnership  dissolved  in  1898  and  the  partition  and  award 
of  lands  on  the  termination  of  that  partnership,  the  forma- 
tion and  dissolution  of  the  second  partnership,  and  agree- 
ment for  the  exchange  of  lands  between  himself  and  plaintiff, 
his  consequent  surrender  of  the  deed  to  the  twelve-acre  tract, 
the  fact  that  plaintiff  had  procured  a  new  deed  conveying 
tie  title  of  such  tract  to  himself,  the  retention  by  plaintiff  of 
the  thirteen-acre  tract,  and  prays  that  defendant  may  be 
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decreed  to  be  the  owner  of  the  thirteen-acre  tract  and  of  the 
160  acres,  and  for  damages  for  detention  by  plaintifF  of  the 
thirteen-acre  tract. 

The  reply  of  the  plaintiff  admits  the  partnership  dissolu- 
tion of  1898,  the  formation  of  a  new  partnership  between 
plaintiff  and  defendant  and  its  dissolution  in  1906,  but  puts 
in  issue  the  award  of  the  twelve-acre  and  three-acre  tracts 
to  defendant  in  1898,  and  denies  any  agreement  to  exchange 
lands  with  defendant;  alleges  possession  by  plaintiff  and  de- 
fendant, as  joint  owners,  of  the  twelve-acre  and  three-acre 
tracts  and  the  Brawley  field  comprising  fifty-nine  acres, 
particularly  describing  it,  during  the  existence  of  the  partner- 
ship between  plaintiff  and  defendant,  and  further  alleges  that 
he  is  now  the  owner  in  fee  simple  of  the  Brawley  field  and 
entitled  to  have  his  title  quieted  thereto ;  denies  the  abandon- 
ment or  rescission  by  him  of  the  agreement  to  purchase  the 
160  acres,  and  alleges  his  willingness  to  pay  his  pro  rata 
share  of  the  purchase  price  thereof. 

By  a  supplemental  complaint  filed  just  before  the  trial 
plaintiff  seeks  to  recover  damages  for  the  retention  of  the 
160  acres  by  defendant  from  the  time  of  the  filing  of  the 
complaint  to  the  trial  of  the  action. 

A  trial  was  had  before  the  court,  and  findings  of  fact,  con- 
clusions of  law  and  judgment  entered,  finding  all  the  issues 
in  favor  of  plaintiff.  From  those  findings  and  judgment  de- 
fendant brings  the  case  to  this  court  on  appeal. 

Some  twenty-nine  assignments  of  error  are  made  attacking 
the  different  findings  of  the  court,  but  in  appellant's  brief  the 
numerous  assignments  are  argued  under  two  general  heads, 
namely:  (1)  The  findings  are  against  the  evidence;  and  (2) 
that  the  conclusions  of  law  and  judgment  do  not  follow  from 
and  are  not  supported  by  the  findings. 

The  following  map  or  plat  will  aid  in  ^understanding  this 
opinion  as  well  as  explain  the  claims  of  the  parties  hereto: 
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It  was  agreed  by  both  parties  to  this  action,  and  also  by 
their  brother  J.  C.  Allen  in  his  testimony,  that  in  the  parti- 
tion or  dissolution  of  the  copartnership,  which  consisted  of 
the  three  brothers,  prior  to  1898,  the  thirteen-acre  tract  of  land 
described  in  plaintiff's  complaint,  title  to  which  he  asks  to 
have  quieted  in  him,  was,  by  that  allotment  or  partition, 
awarded  to  plaintiff;  that  at  the  time  and  up  till  the  trial 
of  this  action  the  record  title  to  that  tract  stood  in  the  name 
of  the  defendant.     Respondent's  testimony  is  clear  that  in 
that  same  partition  the  twelve-acre  and  three-acre  tracts  were 
^  awarded  and  given  to  him.    On  that  particular  point  the 
testimony  of  appellant  and  of  James  C.  Allen,  one  of  the 
original  partners,  is  that  at  that  time  the  twelve-acre  and 
^^''^-acre  tracts  were  partitioned  to  appellant,  and  that  the 
^^^^d  title  at  that  particular  date  was  in  the  name  of  one 
_Qoiiias  Home.     It  is  admitted  that  immediately  after  the 
Q/ssoIution  of  the  partnership,  consisting  of  the  three  brothers, 
.^^^8,  another  partnership  was  formed  between  the  plain- 
*^d  defendant  to  carry  on  and  continue  business  of  the 
7r®  xxature  as  the  former  partnership,  and  that  that  partner- 


^H>ntinued  until  about  the  year  1906,  when  it  was  dis- 
j^^^   by  mutual  consent. 

^ititiff  contends,  and  the  court  found,  that  all  the  real 
^^    which  had  been  partitioned  or  given  to  both  plaintiff 
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and  defendant  in  the  dissolution  of  the  former  partnership 
became  the  partnership  property  and  made  up  a  part  of  the 
assets  of  the  new  partnership.  That  finding  is  attacked  by 
appellant,  and  it  is  insisted  that  such  a  finding  is  not  only 
not  supported  by  the  evidence,  but  is  contrary  to  the  weight 
of  the  evidence.  If  it  were  necessary  to  sustain  the  court's 
judgment  that  that  finding  be  supported  by  the  evidence, 
then  the  case  would,  in  my  judgment,  have  to  be  reversed, 
but  in  view  of  the  lower  court's  findings  on  other  issues,  and 
in  our  view  of  the  matter,  that  finding  becomes  immaterial. 

At  the  time  of  the  dissolution  of  the  partnership  it  is 
agreed  by  both  plaintiff  and  defendant  that  the  thirteen-acre 
tract,  marked  (20)  on  the  plat,  as  well  as  the  thirty-acre 
tract,  marked  (16)  on  the  plat,  and  the  fifty-two-acre  tract, 
marked  (10)  on  the  plat,  and  the  fifteen-acre  tract,  marked 
(4)  on  the  plat,  were  all  a  part  of  one  inclosure,  and  had 
been  jointly  used  and  cultivated  by  the  partnership  from 
1898  up  until  the  date  of  its  dissolution.  The  plaintiff  testified 
that  at  the  time  of  the  partition  and  dissolution  of  the  partner- 
ship between  him  and  defendant  a  line  was  drawn  dividing 
the  property,  which  line  was  a  division  line  running  east  and 
west  immediately  north  of  the  twelve-acre  tract,  marked  (7) 
on  the  plat,  the  thirty-acre  tract,  marked  (16)  on  the  plat, 
and  the  thirteen-acre  tract,  marked  (20)  on  the  plat,  and  that 
he  gave  defendant  the  right  to  take  either  the  part  of  the 
land  lying  north  or  the  part  of  the  land  lying  south  of  that 
line  and  west  of  the  county  road.  He  testified  that  the 
defendant  first  selected  the  land  lying  south,  which  would 
include  the  thirteen-acre,  the  thirty-acre,  and  the  twelve- 
acre  tracts,  and  that  plaintiff  immediately  took  possession 
of  the  land  lying  north  of  the  division  line;  that  within  a 
few  days  thereafter  appellant  returned  to  respondent  and 
stated  that  he  was  not  satisfied  with  the  division,  and  there- 
upon plaintiff  gave  him  the  option  to  exchange,  if  he  so  de- 
sired, and  the  exchange  was  made ;  and  the  plaintiff  then  took 
possession  of  the  land  lying  south  of  the  line  drawn  by  plain- 
tiff, and  he  has  continued  in  possession  of  the  same  up  until 
the  institution  of  this  action,  and  that  at  the  same  time  appel- 


Digitized  by 


Google 


1917]  SUPREME  COURT  OF  UTAH  111 

Appeal  from  Cache  County,  First  District 

lant  took  possession  of  the  land  lying  north  of  the  division 
line,  namely,  the  fifty-two-acre  tract  and  the  fifteen-acre  tract, 
and  has  continued  in  possession  of  those  lands  ever  since. 

It  is  contended  by  plaintiff,  and  the  court  so  found,  that 
from  the  year  1898  to  the  year  1906,  the  taxes  on  all  of  the 
land  referred  to  herein,  and  other  land  similarly  occupied  by 
the  partners,  were  paid  from  the  general  or  partnership  fund, 
and  that  the  land  was  cultivated  jointly  and  the  harvests 
sold  and  the  proceeds  used  by  the  partnership  in  carrying 
on  the  partnership  business ;  that  since  1906  plaintiff  has  paid 
all  taxes  assessed  against,  and  been  in  the  open  possession 
of,  the  lands  partitioned  to  him,  or  all  of  the  lands  lying  south 
of  the  division  line,  and  that  during  all  that  time  defendant 
had  been  in  possession  of  the  land  lying  north  of  the  divi- 
sion line,  and  has  paid  all  taxes  assessed  against  that  land ; 
that  at  no  time  did  appellant  make  any  claim  to  the  thirteen- 
acre  tract,  and  that  the  plaintiff  had  no  knowledge  or  informa- 
tion that  the  title  to  that  tract  was  in  appellant  until  about 
the  year  1910  or  1911,  at  which  time  he  approached  the  de- 
fendant and  asked  for  a  conveyance,  and  his  testimony  is 
that  the  defendant  promised  to  make  a  conveyance,  but  failed 
to  do  so,  and  thereafter,  in  1912,  for  the  first  time,  made  claim 
to  this  land  and  attempted  to  eject  plaintiff  and  his  workmen 
therefrom,  and  that  this  suit  was  immediately  started  there- 
after. It  is  also  disclosed  that  these  parties  owned  other 
lands  located  in  Cache  County,  Utah,  as  well  as  in  the  state 
of  Idaho,  which  they  cultivated  and  farmed  during  the  con- 
tinuance of  the  partnership,  and  that  during  the  continuance 
of  the  partnership  a  sixty-acre  tract  located  in  Cache  County, 
the  legal  title  to  which  was  in  the  name  of  plaintiff,  was  sold 
and  the  proceeds  immediately  deposited  to  the  credit  of  the 
partnership,  and  was  invested  in  sheep  which  belonged  to  the 
partnership,  and  both  plaintiff  and  defendant  participated  in 
the  profits  of  the  sheep  purchased  with  that  money. 

The  defendant  maintains,  as  alleged  in  his  answer  and 
counterclaim,  that  under  the  original  partition  among  the 
three  brothers  the  twelve-acre  and  three-acre  tracts  were  given 
to  him,  and  that  thereafter,  in  about  the  year  1899,  an  oral 
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arrangement  was  made  between  the  appellant  and  respondent 
by  which  the  appellant  agreed  to  give  to  the  respondent  the 
twelve-acre  and  three-acre  tracts  in  exchange  for  the  thirteen- 
acre  tract,  or  a  fifteen-acre  tract  belonging  to  plaintiff  located 
about  two  miles  from  this  property  in  what  is  known  as  the 
Brawley  farm,  and  that  in  consideration  of  that  agreement 
of  exchange  a  deed,  which  he  held  for  the  twelve-acre  and 
three-acre  tracts,  and  wjiich  had  not  been  recorded,  and  which 
had  been  executed  by  the  original  owner,  one  Thomas  Home, 
was  given  the  plaintiff,  and  he  in  turn  took  the  deed  bitck  to 
the  original  grantor,  Thomas  Home,  and  that  deed  was  de- 
stroyed and  a  new  one  executed  conveying  title  to  the  twelve- 
acre  and  three-acre  tracts  to  the  plaintiff.  That  agreement  was 
denied  by  the  plaintiff,  and  the  court  found  that  no  such  agree- 
ment was  ever  made,  and  that  the  twelve-acre  and  three-acre 
tracts  were  a  part  of  the  original  award  made  to  the  plaintiff 
by  the  partition  of  the  land  in  1898.  Plaintiff  also  insists  that 
if  any  such  an  agreement  as  alleged  in  the  counterclaim  was 
entered  into,  it  was  within  the  statute  of  frauds,  and  therefore 
void.  As  the  court  found  no  such  an  agreement  was  ever 
made,  the  question  as  to  whether  it  was  void  under  the  statute 
of  frauds  becomes  immaterial. 

There  is  a  sharp  conflict  between  the  testimony  of  the  plain- 
tiff and  the  defendant,  and  there  is  testimony  from  other  wit- 
nesses which  corroborates  both  the  testimony  of  the  plaintiff 
and  defendant,  but  from  an  examination  of  the  entire 
record  it  si^tisf actorily  appears  that  the  findings  of  the  1 

court  are  supported  by  a  fair  preponderance  of  the 
evidence,  and,  under  the  oft-repeated  and  recognized  rule  of 
this  court,  should  not  be  disturbed. 

Appellant  contends  that,  even  though  the  findings  are  sup- . 
ported  by  the  testimony,  the  conclusions  of  law  of  the  court 
are  contrary  to  the  findings  as  made.  He  insists  that  if  it 
appears  in  this  case  that  the  property  here  in  question  is 
partnership  property,  an  action  affecting  only  a  part  of  that 
property  cannot  be  maintained,  and  that  the  plaintiff's 
remedy  would  be  to  ask  for  an  accounting  and  the  closing  up 
of  the  entire  partnership  affairs  before  any  relief  can  be 
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granted  to  him.    The  appellant  has  tendered  no  such  issue  in 
his  answer,  and  the  findings  of  the  court  are  against  his  con- 
tention.  It  is  true  that  there  was  some  testimony  that  there 
was  other  real  property  which  was  used  by  the  partnership 
located  in  the  state  of  Idaho  which  had  not  yet  been  divided, 
but  it  also  appears  from  that  same  testimony  that  the  title 
to  the  different  pieces  of  land  located  in  Idaho  remained  in 
the  same  name  or  individual  to  whom  the  land  was  partitioned 
in  the  original  dissolution  in  1898,  and,  as  indicated  elsewhere 
in  this  opinion,  we  do  not  think  that  the  testimony  supports 
the  finding  that  the  real  property  of  plaintiff  and  defendant 
ever  became  part  of  the  assets  of  the  later  partnership.    More- 
over, there  is  no  issue  made  by  the  pleadings  with  reference 
to  an  misettled  partnership  account.     On  the  contrary,  the 
defendant  in  his  answer  makes  claim  to  the  thirteen-acre  tract, 
being  the  land  in  question  so  far  as  the  plaintiff's  complaint 
is  concerned,  and  undertakes  to  claim  title  to  that  by  contract 
made  between  him  and  plaintiff. 

Whether  the  court  is  supported  in  its  findings  that  the 
lands  of  plaintiff  and  defendant  became  part  of  the  assets  of 
the  partnership  formed  in  1898  is  immaterial  in  our  view  of 
the  matter,  as  the  court  also  made  findings  that  under 
the  dissolution  or  partition  of  1898  all  of  the  tracts  of  2 

land  now  claimed  by  plaintiff  were  awarded  and  appor- 
tioned to  him.    Under  the  holding  of  this  court  in  Whittemore 
V.  Cope,  11  Utah,  354,  40  Pac.  256,  a  parol  partition  between 
joint  owners  of  real  property,  when  carried  out  and  followed 
by  actual  possession  in  severalty  of  the  several  parcels,  is  valid 
and  will  be  enforced,  notwithstanding  the  statute  of  frauds. 
The  finding  of  the  court  concerning  the  160  acres  purchased 
from  the  state  of  Utah  is  not  only  supported  by  the  evidence, 
hnt  that  finding  would  seem  to  be  the  only  conclusion  that 
could  have  been  arrived  at  from  a  consideration  of  the  testi- 
^o^y  offered  relating  to  that  particular  phase  of  the  case. 

''he  respondent  has  filed  cross-assignments  of  error  and 

complains  that  the  court  erred  in  retaxing  costs  on  defendant's 

mtiotx^  and  of  the  failure  of  the  court  to  allow  the  plaintiff 

^'^^^gres  for  the  use  of  the  160-acre  tract  from  the  year  1909, 

^ol.50— 8 
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when  it  was  claimed  that  the  appellant  took  exclusive  posses- 
sion of  the  property  and  refused  to  allow  respondent  to  keep 
stock  thereon.  From  an  examination  of  the  record  we  are 
not  disposed  to  disturb  the  rulings  of  the  court  on  the  ques- 
tions there  involved. 

We  are  satisfied  that  the  findings  of  the  lower  court  are 
supported  by  the  evidence,  and  that  the  findings  support  the 
conclusions  and  judgment.  It  therefore  follows  that  the  judg- 
ment should  be  affirmed.  Such  is  the  order.  Respondent  to 
recover  costs. 

FRICK,  C.  J.,  and  McCARTY,  CORFMAN,  and  THUR- 
MAN,  JJ.,  concur. 


RIO  GRANDE  LUMBER  CO.  v.  DARKE  et  aL 

No.  3051.    Decided  July  28,  1917.     (167  Pac.  241.) 

1.  Constitutional  Law — Validity  op  Statutes.  The  court  will  not 
declare  a -statute  unconstitutional  and  void  because  of  unjust  and 
oppressive  provisions,  or  because  it  is  supposed  to  violate  the  natural; 
social,  or  political  rights  of  the  citizen,  unless  such  injustice  is  pro- 
hibited or  the  rights  are  guaranteed  by  the  Constitution,   (l^age  119.) 

2.  Constitutional  Law — Judicial  Functions — Poucy  of  Expediency 
OF  Statute.  In  construing  a  statute  when  its  validity  is  attacked  on 
constitutional  grounds,  the  courts  will  not  consider  questions  of 
policy  or  expediency.    (Page  119.) 

3.  Constitutional  Law — Legislative  Powers.  Except  where  the  Con- 
stitution has  imposed  limits  upon  the  legislative  power,  it  is  absolute, 
whether  it  operates  according  to  natural  justice  or  not.    (Page  119.) 

4.  Constitutional  Law — Presumptions  in  Favor  of  Constitution- 
ality. All  reasonable  doubts  as  to  the  constitutionality  of  a  statute 
must  be  resolved  in  its  favor.^    (Page  119.) 

5.  Constitutional  Law — Mechanics'  Liens  313 — Due  Process  of 
Law — Contractors'  Bonds.  Laws  1915,  c.  91,  requiring  the  owner 
of  land  desiring  to  make  a  contract  for  constiniction  of  a  building 
for  a  price  exceeding  $500  to  obtain  a  bond  payable  to  the  owner  in  a 
sum  equal  to  the  contract  price  conditioned  for  faithful  performance 


*  State  ex  rel  Breeden  v.  Lewis,  26  Utah,  120,  72  Pac.  388;  Taung  v. 
Salt  Lake  City,  24  Utah,  321,  67  Pac.  1066;  State  ex  rel  U.  of  U,  v. 
Candland,  36  Utoh,  406, 104  Pac.  285,  24  L.  B.  A.  (N.  S.)  1260,  140  Am. 
St.  Bep.  834. 
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of  the  contract,  and  payment  of  accounts  for  labor  and  material,  is 
not  unconstitutional  as  depriving  the  landowner  of  due  process  of 
law.    (Page  122.) 

Appeal  from  District  Court,  Third  District;  Hon.  M.  L. 
BUchiCf  Judge. 

Action  by  Rio  Grande  Lumber  Company  against  E.  W. 
Darke  and  others. 

Judgment  for  plaintiff.    Defendants  appeal. 

Apfibmed. 

liichards,  Hart  &  VanDam  for  appellant. 

^(ifnes  Ingebretsen  for  respondent. 

THURMAN,  J. 

-Appellants,  by  this  appeal,  challenge  the  constitutionality 
of  an  act  of  the  Legislature  *' relating  to  the  performance  of 
building  contracts.*'  Chapter  91,  Sess.  Laws  1915.  For  the 
vesson  that  the  constitutionality  of  the  act  is  brought  in  ques- 
tion the  case  assumes  an  importance  it  otherwise  would  not 
attain.  The  act,  in  substance,  provides  that  any  person  mak- 
ing a  contract  for  the  construction  of  a  building  or  structure 
on  his  land,  for  a  price  exceeding  $500,  shall  obtain  from  the 
contractor  a  good  and  suflScient  bond  with  sureties  payable  to 
the  owner  for  the  benefit  of  himself  and  any  parties  interested, 
in  a  sum  equal  to  the  contract  price  conditioned  for  the  faith- 
ful performance  of  the  contract  and  the  payment  of  accounts 
for  labor  and  material  used  in  the  structure.  The  statute 
further  provides  that  any  person  furnishing  labor  or  material 
has  a  direct  right  of  action  against  the  sureties  for  the  amount 
due,  and  further  provides  that  a  failure  on  the  part  of  the 
owner  to  procure  said  bond  renders  him  liable  for  the  pay- 
ment of  said  obligations.  Other  provisions  of  the  statute  are 
uot  material  to  this  opinion. 

The  complaint  of  the  plaintiff,  which  is  brought  imder  the 
provisions  of  the  act,  in  substance,  states :  That  plaintiff  is  a 
corporation;  that  defendant  E.  W.  Darke  is  and  was  a  gen- 
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eral  contractor  in  Salt  Lake  City;  that  on  the  31st  day  of 
October,  1915,  defendant  Webb  and  wife  entered  into  a  con- 
tract with  Darke  by  which  Darke  was  to  construct  a  building 
for  them  on  their  land  situated  in  Salt  Lake  City  for  a  sum 
not  exceeding  $500 ;  that  Webb  and  wife  did  not  obtain  from 
Darke  a  bond  for  the  benefit  of  the  owners,  Webb  and  wife, 
and  of  other  parties  interested  in  any  manner,  or  at  all ;  that 
defendant  Darke  was  insolvent,  and  depended  for  necessary 
labor  and  materials  upon  such  credit  as  he  might  obtain  from 
laborers  and  materialmen  upon  their  reliance  of  right  to  a 
mechanic's  lien  and  a  bond  conditioned  for  the  payment  of 
their  accounts;  that  defendants  Webb  and  wife  made  no  in- 
quiries concerning  the  solvency  and  responsibility  of  Darke, 
and  each  of  them  knew  of  his  insolvency  and  irresponsibility ; 
that  plaintiff  extended  credit  to  defendant  Darke  and  deliv- 
ered materials  to  him^  believing  that  Webb  and  wife  had 
either  procured  a  bond,  as  provided  in  the  act,  or  that  they 
would  themselves  be  responsible  for  the  value  of  materials 
furnished  by  plaintiff;  that  the  contract  price  for  construct- 
ing said  building,  stipulated  for  between  the  defendants,  if 
devoted  entirely  to  the  payment  of  labor  and  materials,  would 
have  paid  said  accounts  in  full ;  that  said  building  could  have 
been  erected  for  the  price  stipulated,  leaving  a  profit  to  the 
contractor;  that  Webb  and  wife,  during  the  progress  of  the 
work,  paid  Darke  a  sum  in  excess  of  the  amount  due  plaintiff, 
but  took  no  precautions  to  have  Darke  pay  any  part  of  plain- 
tiff's account,  and  Darke  appropriated  all  of  it  to  his  own  use ; 
that  thereafter  Darke  defaulted  in  the  performance  of  his 
contract,  leaving  the  building  unfinished,  and  Webb  and  wife 
were  compelled  to  complete  it ;  that  by  reason  of  Webb  and 
wife  failing  to  procure  a  bond  from  Darke,  as  provided  by  the 
statute,  they  were  unable  to  compel  Darke,  or  his  sureties,  to 
complete  the  contract ;  that  by  reason  of  the  foregoing  condi- 
tions plaintiff  has  no  means  of  collecting  its  accounts,  except 
from  the  defendants  Webb  and  wife.  Then  follows  a  state- 
ment of  materials  furnished,  with  the  price  thereof  and  credits 
allowed,  leaving  a  balance  due  plaintiff  of  $479.45,  for  which 
plaintiff  prays  judgment,  with  interest  and  costs.     To  this 
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complaint  defendants  Webb  and  wife  filed  and  served  a  gen- 
eral demurrer,  which  was  overruled  by  the  court,  and,  upon 
their  refusal  to  further  plead,  judgment  was  entered  against 
all  of  the  defendants. 

Defendants  Webb  and  wife  appeal  to  this  court  and  assign 
as  error  the  overruling  of  the  demurrer  and  the  entry  of  judg- 
ment thereon.  The  point  of  appellant's  demurrer,  as  appears 
from  their  brief,  is  that  the  legislative  act  in  question  is  in 
contravention  of  article  1,  section  7,  of  the  state  Constitution, 
which  reads  as  follows : 

'*No  person  shall  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law." 

It  is  likewise  urged  that  the  statute  conflicts  with  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States, 
which  provides  inter  alia: 

**Nor  shall  any  state  deprive  any  person  of  life,  liberty  or 
property,  without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurii^ction  the  equal  protection  of  the  laws." 

Appellants  characterize  the  act  of  the  Legislature  as  vicious, 
and  charge  that  it  deprives  the  owner  of  his  property  by  inter- 
fering with  its  use,  and  that  it  is  an  unnecessary  and  unrea- 
sonable restriction  on  the  power  to  contract.  To  challenge 
the  constitutionality  of  a  solemn  and  deliberate  act  of  legisla^ 
tion  by  the  lawmaking  power  of  a  sovereign  state  always  pre- 
sents a  serious  question,  however  trifling  or  insignificant  may 
be  the  amount  involved  in  the  particular  case.  The  citizens  of 
a  free  government  are  justly  jealous  of  their  constitutional 
rights  and  privileges,  and  this  should  be  attributed  to  them 
as  a  virtue  rather  than  a  fault  It  keeps  them  on  the  alert 
and  inspires  them  with  courage  and  determination  in  their 
eflforts  to  resist  the  aggressions  of  arbitrary  power.  It  is  just 
as  obligatory  upon  the  citizen  to  resist  encroachments  upon 
his  rights  and  liberties  guaranteed  by  the  Constitution  as  it  is 
for  him  to  uphold  and  maintain  its  integrity.  It  is  therefore 
to  be  expected  that  whenever  one  of  the  co-ordinate  depart- 
ments of  the  government  impinges  upon  the  prerogatives  of 
another,  or  transcends  the  limits  of  its  constitutional  authority, 
the  citizen  who  is  immediately  and  directly  affected  will  resist 
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the  encroachment  and  challenge  the  authority  of  the  depart- 
ment thus  transcending  its  power.  Not  only  will  he  do  so 
when  the  department  actually  transcends  its  power,  but  often- 
times, as  the  annals  of  jurisprudence  show,  he  does  so  before 
it  has  reached  that  point,  if  it  approaches  near  the  border  line. 
No  fault  can  be  found  with  this  prudent  watchfulness  on  the 
part  of  the  citizen ;  indeed,  it  oftentimes  happens  that  every 
other  citizen  of  the  commonwealth  becomes  deeply  indebted  to 
him  whose  watchfulness  and  courage  prompt  him  to  contest 
the  authority  for  the  exercise  of  the  disputed  power.  When 
such  questions  arise  in  judicial  proceedings  it  is  the  duty  of 
the  court  to  deal  with  them  in  the  light  of  those  fundamental 
rules  of  construction  which  are  recognized  and  established, 
and  which  are  themselves  as  rigid  and  binding  as  the  consti- 
tutional provision  it  is  called  upon  to  determine.  *As  stated 
by  one  of  the  most  eminent  exponents  of  constitutional  law: 
' '  It  njust  be  evident  to  any  one  that  the  power  to  declare  a  legislative 
enactment  voi^  is  one  which  the  judge,  conscious  of  the  fallibility  of  the 
human  judgment,  will  shrink  from  exercising  in  any  case  where  he  can 
conscientiously  and  with  due  regard  to  duty  and  official  oath  decline  the 
responsibility.  The  legislative  and  judicial  are  co-ordinate  departments 
of  the  government,  of  equal  dignity ;  each  is  alike  supreme  in  the  exercise 
of  its  proper  functions,  and  cannot  directly  or  indirectly,  while  acting 
within  the  limits  of  its  authority,  be  subjected  to  the  control  or  super- 
vision of  the  other,  without  an  unwarrantable  assumption  by  that  other 
of  power  which,  by  the  Constitution,  is  not  conferred  upon  it."  Cooley'a 
Constitutional  Limitations  (6th  Ed.)  192. 

Continuing  the  subject  on  the  next  page,  the  same  author 
says: 

* '  The  task  is  therefore  a  delicate  one,  and  only  to  be  entered  upon  with 
reluctance  and  hesitation.  It  is  a  solemn  act  in  any  case  to  declare  that 
that  body  of  men  to  whom  the  people  have  committed  the  sovereign  func- 
tion of  making  the  laws  for  the  commonwealth  have  deliberately  dis- 
regarded the  limitations  imposed  upon  this  delegated  authority,  and 
usurped  power  which  the  people  have  been  careful  to  withhold.  * ' 

These  considerations,  as  before  stated,  have  led  to  the  estab- 
lishment of  certain  positive  and  fixed  rules  of  construction  by 
which  the  courts  are  bound  in  determining  whether  or  not  a 
particular  statute  is  unconstitutional. 

One  of  the  fundamental  rules  to  be  applied  in  determining 
a  question  of  this  kind  is  that  a  court  will  not  declare  a  statute 
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Qneonstitutional  and  void  solely  on  the  ground  of  unjust  and 
oppressive  provisions,  or  because  it  is  supposed  to  vio- 
late the  natural,  social,  or  political  rights  of  the  citizen,  1 
^less  it  can  be  shown  that  such  injustice  is  prohibited 
or  such  rights  are  guaranteed  or  protected  by  the  Constitu- 
tion, Same  author,  p.  197.  See,  also,  R.  C.  L.  vol.  6,  pp.  104- 
106,  inclusive. 

Furthermore,  it  is  a  fundamental  rule  in  construing  a  stat- 
ute when  its  validity  is  challenged  on  constitutional  grounds 
that  the  courts  will  not  consider  mere  questions  of  policy  or 
expediency.  These  are  matters  of  legislation,  and  be- 
long to  the  legislative  department  of  the  government.  2 
R  C.  L.  pp.  104-111,  inclusive;  Cooley's  Constitutional 
Limitations,  pp.  200-203,  inclusive.  For  the  judiciary  to  dic- 
tate in  matters  of  policy  and  expediency  and  seek  to  nullify 
acts  of  the  lawmaking  body,  because  it  conceives  that  such  acts 
are  impolitic  or  unnecessary,  would, be  just  as  flagrant  a  viola- 
tion of  the  Constitution  as  would  be  an  act  of  the  Legislature 
which  would  deprive  a  person  of  life,  liberty,  or  property 
without  due  process  of  law. 

Another  rule  of  construction  in  cases  of  this  kind  must  not 
he  overlooked,  and  that  is  that  except  where  the  Constitution, 
either  federal  or  state,  has  imposed  limits  upon  the  legislative 
power,  it  must  be  considered  as  practically  absolute, 
whether  it  operate  according  to  natural  justice  or  not,  3 

in  any  particular  case.    Courts  are  not  the  guardians 
of  the  rights  of  the  people  of  the  state,  except  as  those  rights 
are  secured  by  some  constitutioijal  provision  which   comes 
within  judicial  cognizance. 

These  considerations  finally  lead  up  to  another  rule  of  con- 
struction where  the  constitutional  validity  of  a  statute  is  in- 
volved which  is  equally  binding  upon  the  courts  with  the  other 
rules  we  have  mentioned,  and  that  is,  that  after  fully 
and  fairly  considering  the  powers  of  the  legislative  4 

body  and  the  limitations  of  its  power  under  the  Consti- 
tution, if  there  is  a  reasonable  doubt  in  the  mind  of  the  court, 
that  doubt  must  be  cast  in  favor  of  the  validity  of  the  act. 
Cooley's  Constitutional  Limitations,  pp.  216,  217.    Mr.  Jus- 
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tice  Washington,  of  the  Supreme  Court  of  the  United  States, 
upon  this  pointy  uses  the  following  language : 

''But  if  I  could  rest  my  opinion  in  favor  of  the  constitutionality  of  the 
law  on  which  the  question  arises,  on  no  other  ground  than  this  doubt  so 
felt  and  acknowledged,  that  alone  would,  in  my  estimation,  be  a  satui- 
f actory  vindication  of  it.  It  is  but  a  decent  resp^t  due  to  the  wisdom, 
the  integrity,  and  the  patriotism  of  the  legislative  body  by  which  any 
law  is  passed  to  presume  in  favor  of  its  validity  until  its  violation  of  the 
Constitution  is  proved  beyond  all  reasonable  doubt.  That  has  always 
been  the  language  of  this  court  when  that  subject  has  called  for  its 
decision. ' ' 

This  exposition  of  the  rule  was  made  in  one  of  the  most 
important  cases  that  has  arisen  under  the  federal  Constitution. 
Ogden  v.  Saunders,  12  Wheat.  213,  6  L.  Ed.  606;  R.  C.  L.  97- 
104,  inclusive.  See,  also,  State  ex  rel.  Breeden  v.  Lewis,  26 
Utah,  120,  72  Pac.  388 ;  Young  v.  Salt  Lake  City,  24  Utah,  321, 
67  Pac.  1066 ;  State  ex  rel.  U.  of  U.  v.  Candland,  36  Utah,  406, 
104  Pac.  285,  24  L.  R.  A.  (N.  S.)  1260, 140  Am.  St.  Rep.  834. 
Any  other  rule  than  this  would  be  inconsistent  and  untenable 
from  every  point  of  view,  and  would  be  a  reflection  upon  the 
wisdom  and  motives,  and  an  interference  with  the  prerog^a- 
tives,  of  an  independent  co-ordinate  department.  These  rules 
are  fundamental  and  elementary.  It  is  perhaps  unnecessary 
to  cite  authority  in  their  supi)ort. 

Appellants,  in  their  contention  against  the  validity  of  the 
statute  in  question,  rely  for  authority  upon  decisions  of  the 
California  Supreme  Court  construing  statutes  passed  by  the 
Legislature  of  that  state.  Appellants  have  quoted  in  their 
brief  the  statute  which  was  declared  unconstitutional,  for  the 
purpose,  we  assume,  of  showing  the  similarity  to  the  Utah 
statute  now  under  review  and  to  give  force  and  effect  to  the 
decisions  upon  which  they  rely.  For  a  clearer  understanding^ 
of  this  opinion,  and  in  fairness  to  appellants,  who  rely  im- 
plicitly on  the  decisions  of  the  courts  of  that  state  construing 
the  California  statute,  we  here  briefly  state  its  substance.  It 
provides  that  every  building  contract  when  filed  shall  be  ac- 
companied  by  a  good  and  sufficient  bond  for  the  security  of 
all  persons  who  perform  labor  or  furnish  materials  t^the  eon- 
tractor.  Any  of  such  persons  have  a  right  of  action  on  the 
bond.    Any  failure  to  furnish  such  bond  renders  both  the 
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'  owner  and   contractor   liable.      Immaterial    provisions    are 

i  omitted. 

The  leading  case  cited  by  appellants  is  Oibbs  v.  TaUy,  133 
Cal.  373,  65  Pac.  970,  60  L.  R.  A.  815.  The  action  was  by  the 
assignee  of  certain  persons,  who  had  performed  labor  and  f ur- 
iiished  materials,  against  the  defendant,  owner  of  the  proper- 
ty, for  failure  to  cause  a  bond  to  be  filed  in  accordance  with 
the  statute.  A  bond  was  filed,  but  was  defective  in  form  and 
treated  as  no  bond  at  all,  so  that  the  form  of  action  and  the 
^nnds  alleged  are  sufficiently  analogous  to  the  case  at  bar 
to  make  it  a  case  in  point  as  far  as  the  nature  of  the  action  is 
concerned.  In  reviewing  the  statute  and  criticizing  it,  at  page 
375  of  133  Cal.,  at  page  971  of  65  Pac,  60  L.  R.  A.  815,  the 
conrt,  by  Mr.  Justice  Temple,  said  : 

'The  statute  does  not  say  who  shall  cause  this  bond  to  be  executed, 

fh'^ ^  ^hom  it  shall,  in  form,  be  made  payable.    It  does  not  undertake 

,r**   ^e    contractor  shall  faithfully  perform   his  contract.    In   short, 

^J^  ^  in  it  nothing  which  can  be  of  advantage  to  the  owner  in  any 

^***««ible    erent." 

^y  an  examination  of  the  entire  opinion  it  will  be  seen  that 

®  Poixits  made  in  the  above  quotation  constitute  the  principal 

je<5tions  upon  which  the  statute  was  declared  to  be  unconsti- 

^tioij^ij     yfQ  think  we  are  not  unfair  at  this  point  if  we 

^^^^fc  that  no  portion  of  the  above  criticism  can  be  justly 

I  ^PPlie^  to  the  Utah  statute  in  even  the  slightest  particular, 

I  ^*   i^  the  particulars  mentioned,  the  Utah  statute  is  unlike 

^^    Ca.lifomia  statute  in  every  respect.     The  Utah  statute 

^^*  B^y  who  shall  cause  the  bond  to  be  executed,  namely,  the 

o^^'^ex-  Qf  ii^Q  inn^  gjjall  procure  it  from  the  contractor;   it 

^«  Bay  to  whom  it  shall  be  made  payable,  namely,  the  owner 

0  th^  land,  for  the  benefit  of  the  owner  or  any  party  inter- 

^^  ;    it  does  provide  that  the  bond  shall  be  conditioned  for 

f  a.ithful  performance  of  the  contract  and  for  the  payment 

^*^e  accounts  contracted  for  material  furnished  and  labor 

^  ^OxTned ;  and,  finally,  it  does  provide  for  something  which 

^2^\^  of  advantage  to  the  owner.    If  the  owners,  appellants 

*^\JiiB  case,  had  procured  a  bond  from  the  contractor  Darke, 

^yable  to  the  appellants  for  their  benefit  and  the  benefit  of 

others  that  might  be  interested,  as  required  by  the  statute,  the 
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appellants  would  have  been  fully  protected  against  the  de- 
faulting contractor,  and  everybody  concerned  would  have  like- 
wise been  protected.  So  that,  so  much  of  the  criticism  of  the 
California  court  as  we  have  quoted  above — and  we  have  quoted 
its  strongest  objections — is  without  application  so  far  as  the 
Utah  statute  and  the  case  at  bar  are  concerned.  If  the  learned 
justice  who  wrote  the  opinion  from  which  we  have  quoted  had 
been  criticising  the  Utah  statute  instead  of  the  statute  of  his 
own  state,  his  criticism  would,  of  necessity,  if  made  at  all, 
have  been  entirely  different  because  of  the  striking  dissimi- 
larity of  the  statutes  in  nearly  every  essential  particular. 
His  criticism  of  that  statute  may  have  been  entirely  just  and 
proper,  and  the  statute  may  have  been  invalid  and  obnoxious 
to  the  objections  pointed  out,  but  it  does  not  follow  that 
another  statute  not  containing  these  objectionable  features 
might  not  be  unassailable  from  a  constitutional  point  of  view. 
The  aim  and  purpose  of  our  mechanic's  lien  law  manifestly 
has  been  to  protect,  at  all  hazards,  those  who  perform  the 
labor  and  furnish  the  materials  which  enter  into  the  construc- 
tion of  a  building  or  other  improvement.  The  result 
has  been  that  the  owner  of  the  premises,  at  whose  in-  5 

stance  and  for  whose  benefit  the  improvement  is  made, 
has  been  the  one  most  likely  to  suffer  loss.  He  pays  at  his 
peril  the  original  contractor,  who  generally  needs  it  and  de- 
mands it  as  the  work  progresses.  If  he  does  not  reserve  enough 
of  the  fund  in  his  own  hands  to  pay  for  the  labor  of  subcon- 
tractors and  employees,  and  the  price  of  materials,  he  incurs 
the  risk  of  having  to  pay  over  again  for  at  least  a  part  of  these 
items.  The  original  contractor,  as  in  fiiis  case,  often  defaults, 
with  his  compensation  overdrawn  and  with  subcontractors, 
employees,  and  materialmen  unpaid.  The  owner  of  the 
premises  suffers  in  consequence  because  his  property  is  pledged 
for  the  payment  of  these  obligations.  This  case  is  only  one 
of  many.  In  view  of  these  facts  and  conditions,  more  or  less 
prevalent,  owing  to  the  vast  amount  of  building  and  improve- 
ment of  various  kinds  going  on  in  the  communities  of  the 
state,  is  it  manifestly  unreasonable,  harsh,  or  oppressive,  or 
in  contravention  of  any  provision  of  the  Constitution,  for  the 
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liCgifilature  to  require  by  law,  as  it  has  done  in  this  case,  that 
every  person  who  contemplates  the  erection  of  a  building  or 
structure,  such  as  are  mentioned  in  the  statute,  shall  exact  of 
his  contractor,  the  person  to  whom  he  lets  the  work,  a  good 
and  sufScient  bond  for  the  performance  of  his  contract,  the 
payment  of  laborers  and  materialmen,  and,  upon  his  failure 
to  procure  such  bond,  that  he  himself  shall  pay  the  unpaid 
bills  and  accounts  t  Can  it  be  said  that  this  is  even  an  unrea- 
sonable regulation,  much  less  a  violation  of  the  Constitution! 
The  purpose  and  object  is  for  the  protection  of  all  parties 
concerned,  except  the  original  contractor,  who,  as  experience 
has  demonstrated,  has  less  need  of  protection  than  any  one 
else  concerned  in  the  business.  It  has  not  been  made  to  appear 
to  our  satisfaction  that  the  statute,  requiring  a  bond  in  case 
of  this  kind,  deprives  any  one  of  **his  property  without  due 
process  of  law  by  interfering  with  its  use,''  or  that  it  is  an 
**  unnecessary  or  unreasonable  restriction  on  the  power  to 
contract."  Besides,  as  we  have  shown,  the  fact  that  legislation 
may  be  unnecessary,  unreasonable,  or  even  harsh  will  not 
justify  this  court  in  declaring  it  unconstitutional  unless  the 
provision  violated  is  clearly  pointed  out.  It  certainly  does 
not  deprive  the  owner  of  the  premises  of  his  property,  but  is 
rather  for  his  protection,  as  we  believe  we  have  shown. 

The  decision  of  the  California  court,  above  referred  to,  was 
approved  by  later  decisions.  Shaughnessy  v.  Americcm  Surety 
Co.,  138  Cal.  543,  69  Pac.  250,  71  Pac.  701 ;  SneU  v.  Bradbury, 
139  Cal.  379,  73  Pac.  150;  Montague  v.  Furness,  145  Cal.  205, 
78  Pac.  640.  All  of  these  cases  are  cited  in  appellants'  brief 
and  relied  on  in  support  of  their  contention.  We  do  not  deem 
it  necessary  to  review  them  at  length,  in  view  of  our  expressed 
opinion  concerning  the  leading  case  and  the  striking  dissimi- 
larity between  the  statutes  of  the  two  states. 

But  whatever  may  be  the  just  and  proper  view  to  take  of 
the  California  statute  above  referred  to  and  the  line  of  de- 
cisions holding  it  to  be  unconstitutional,  a  more  recent  de- 
cision by  the  Supreme  Court  of  that  state  construing  a  later 
statute,  and  holding  it  to  be  constitutional,  is  somewhat  illumi- 
nating upon  the  question  presented  before  the  court.    As  sug- 
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gested  by  respondent  in  its  brief,  our  statute  evidently  was  not 
modeled  after  either  the  old  or  the  new  statute  of  California, 
but  in  its  essential  features  corresponds  with  the  later  statute. 
That  statute  prescribes  who  shall  furnish  the  bond,  and  makes 
it  payable  to  the  owner  as  well  as  to  the  laborers  and  material- 
men. It  is  conditioned  for  the  faithful  performance  of  the 
contract  as  well  as  the  payment  of  accounts  for  labor  and 
material.  It  limits  the  bond  to  the  contract  price,  and  for  the 
payment  only  of  labor  and  materials  used  in  the  building  or 
structure.  If  the  owner  neglects  or  fails  to  obtain  the  bond 
from  the  contractor,  he  becomes  directly  liable  to  those  who 
perform  the  work  and  furnish  the  materials.  In  aU  these 
respects  the  statute,  as  far  as  the  bond  feature  is  concerned, 
is  substantially  the  same  as  ours.  The  California  court  has 
construed  this  statute  after  a  vigorous  contest  challenging  its 
constitutionality,  and  held  it  to  be  constitutional.  Roystone 
Co.  V.  Darling,  171  Cal.  526,  154  Pac.  15.  The  act  was  incor- 
porated  into  the  mechanic's  lien  law  of  the  state  and  made 
part  of  it.  Some  special  virtue  is  claimed  for  it  by  appellants 
on  that  accoimt,  but  we  are  constrained  to  agree  with  respon- 
dent that  this  contention  is  without  merit.  If  the  principle 
of  exacting  a  bond  in  such  cases  is  wrong  and  in  violation  of 
the  Constitution,  it  could  not  be  purged  of  its  illegality  by 
incorporating  it  into  another  law  and  making  it  a  part  thereof. 
The  fact  that  the  Constitution  of  California  makes  express 
provisions  for  a  mechanic's  lien  law  does  not  alter  the  case. 
The  Utah  mechanic's  lien  law  is  not  made  in  pursuance  of  any 
express  requirement  of  the  Constitution;  but  the  law  may, 
nevertheless,  be  constitutional  because  the  Constitution  does 
not  prohibit  it.  The  statute  of  Utah  now  under  review  is 
auxiliary  to  our  mechanic's  lien  law,  and  just  as  much  in  aid 
of  it  as  if  it  had  been  made  a  part  of  it  and  incorporated  in 
the  same  chapter. 

The  Roystone  Case,  supra,  is  one  in  which  suit  was  brought 
for  foreclosure  of  mechanic's  liens,  and  the  owner  of  the 
premises  and  the  surety  on  the  contractor's  bond  were  made 
defendants.  Judgment  was  found  against  defendants,  but  the 
surety  only  appealed.    The  surety  urged  the  objection  that  the 
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statute  was  unconstitutional,  relying  upon  decisions  in  the 
Gibbs  and  other  cases  heretofore  referred  to.  Substantially 
the  same  objections  were  made  by  appellants  as  were  made  in 
the  Gibbs  and  subsequent  cases.  After  stating  some  funda- 
mental differences  and  objectionable  provisions  that  had  ex- 
isted in  previous  statutes,  at  page  540  of  171  Cal.,  at  page  21 
of  154  Pac.,  the  court,  speaking  of  the  later  statute,  says : 

''The  law  of  1911  here  involved  does  not  deprive  the  owner  of  the 
right  to  contract  for  the  improvement  of  his  property.  It  allows  him  to 
contract  freely  for  such  improvement  and  upon  such  terms  as  he  may 
deem  for  his  best  interests.  All  it  exacts  from  him,  as  a  condition  of 
such  exemption  from  liability,  and  in  order  to  make  his  contract  effective, 
is  that  he  shaU  provide  a  reasonable  security  for  the  constitutional  lien 
given  for  labor  and  materials  furnished  to  his  contractor.  It  is  not  an 
unreasonable  burden.  It  is  one  which  we  think  the  people  have  the 
power  to  impose  and  which  we  believe  to  be  within  the  scope  of  the  con- 
stitutional mandate  in  the  section  conferring  such  liens,  and  of  the  police 
power. ' ' 

The  court  then  cites  the  cases  under  the  old  law  holding  it 
to  be  unconstitutional,  and  proceeds  to  a  more  detailed  state- 
ment of  the  provisions  of  the  old  law  and  the  facts  involved 
in  the  Gibbs  case  in  which  the  unconstitutionality  of  the 
statute  was  determined,  after  which,  on  the  same  page,  the 
court  says: 

**The  facts  involved  in  the  case  have  no  necessary  bearing  upon  the 
question  whether  or  not  the  Legislature  could,  in  any  case,  require  the 
eotntractor  to  file  a  bond  for  the  benefit  of  persons  having  claims  against 
him  regarding  the  same  before  entering  upon  the  work. ' ' 

Again,  at  page  542  of  171  Cal.,  at  page  22  of  154  Pac,  the 
court  says: 

''We  are  unable  to  perceive  any  constitutional  objection  to  the  expe- 
dient of  providing  that  by  the  execution  and  filing  of  such  bond  the  owner 
may  be  protected  against  the  delinquencies  of  his  contractor  while,  at 
the  same  time,  lien  claimants  are  afforded  a  security  for  the  payment  of 
their  claims.  We  therefore  hold  that  the  foregoing  decisions  are  not 
applicable,  and  that  the  provision  for  requiring  this  bond  is  not  uncon- 
stitutional or  invalid.'' 

The  court,  in  other  portions  of  its  opinion,  undertakes  to 
distinguish  the  Gibbs  Case  from  the  case  then  under  review, 
and  unfortunately,  in  our  judgment,  assigns  confusing  rea- 
sons for  an  otherwise  good  opinion.    It  cotdd,  with  perfect 


Digitized  by 


Google 


126  SUPREME   COURT   OP  UTAH  [July 

Eio  Grande  Lumber  Co.  v.  Darke,  50  Utah  114 

consistency,  have  stated  that  the  Legislature  in  the  new  law 
had  cured  the  defects  in  the  old  law  specifically  pointed  out  in 
the  Qibbs  and  subsequent  cases,  thus  meeting  every  objection 
made  as  to  the  constitutionality  of  the  act.  Had  it  done  so 
it  would  have  avoided  attempted  explanations  and  distinctions 
having  more  the  characteristics  of  an  apology  than  of  a  plain, 
courageous  statement  of  the  obvious  reasons  for  its  opinion. 
The  old  statute  of  California,  by  implication  at  least,  required 
the  owner  to  furnish  a  bond  to  secure  the  payment  of  obliga- 
tions he  did  not  contract,  and  that  to  strangers  with  whom 
he  had  no  contractual  relations  whatever.  Such  an  act  would 
seem  to  be  obnoxious  to  the  constitutional  inhibition  relied  on. 
For  that  reason  we  are  not  disposed,  as  before  stated,  to  find 
fault  with  the  decision  in  the  Qibbs  Case,  nor  with  the  deci- 
sions in  the  other  cases  holding  the  same  view.  But  the  new 
statute  of  California,  under  which  the  Boystone  Case  was 
tried,  and  the  Utah  statute  under  review,  obviating  the  ob- 
jections to  the  old  statute,  simply  require  the  owner  who  con- 
templates erecting  a  building  or  structure  to  require  his  con- 
tractor to  furnish  a  bond  to  secure  the  contractor's  debts  and 
obligations  incurred  in  respect  to  the  building  or  other  struc- 
ture. If  the  owner  neglects  to  take  this  precaution  for  his 
own  safety  he  becomes  liable  for  the  price  of  the  labor  and 
materials  entering  into  the  erection  of  the  structure,  even 
though  the  amount  may  exceed  his  original  contract.  Hence 
the  old  statute  was  declared  unconstitutional  while  the  consti- 
tutionality of  the  new  statute  by  the  same  court  was  upheld. 
The  Roystone  Case,  although  cited  and  distinguished  by  appel- 
lants, in  our  judgment,  strongly  supports  the  validity  of  the 
statute  which  is  the  subject  of  this  appeal. 

The  mechanic's  lien  laws  as  found  in  most  of  the  states  are 
referred  to  by  respondent  by  way  of  analogy,  inasmuch  as  the 
claims  of  laborers  and  materialmen  for  labor  and  materials 
used  in  the  building  or  improvement  are,  by  the  law,  without 
the  owner's  consent,  made  liens  upon  the  property  improved. 
It  is  claimed  that  these  laws  are  generally  held  to  be  not 
obnoxious  to  the  constitutional  inhibition  relied  on  in  the 
case  at  bar,  and  that  if  such  laws  are  not  obnoxious  to  such 
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constitutional  inhibition  there  is  no  logical  reason  for  holding 
a  bond  requirement  unconstitutional.  Without  passing  upon 
the  question  whether  or  not  the  ordinary  mechanic's  lien  laws 
are  constitutional,  as  that  identical  question  is  not  involved, 
we  are  nevertheless  forced  to  admit  that  there  appears  to  be 
a  strong  analogy  in  essential  particulars.  The  mechanic's  lien 
laws  providing  for  liens  upon  the  property  improved  without 
the  owner  *s  consent,  even  beyond  the  contract  price,  where  the 
owner  fails  to  hold  the, fund  for  the  payment  of  labor  and 
materials,  have  generally,  though  not  always,  been  upheld  as 
constitutional,  principally  upon  two  grounds:  (1)  That  the 
labor  and  materials  used  in  the  building  are  a  direct  benefit 
to  the  owner  for  which  the  property  improved  should  be  liable ; 
(2)  that  he  is  presumed  to  contract  with  full  knowledge  of 
the  law,  and  he  has  the  power  to  protect  himself  against  loss 
by  safeguarding  the  fund  necessary  to  pay  for  labor  and  ma- 
terials. These  are  generally  the  answers  made  to  jcvery  attack 
made  upon  the  constitutionality  of  these  laws.  We  are  unable 
to  see  why  the  same  answer,  in  principle  at  least,  may  not  be 
made  where  the  validity  of  a  statute  requiring  a  bond  is 
brought  in  question.  The  bond,  as  in  this  case  is  conditioned 
for  the  faithful  performance  of  the  contract  and  securing  the 
payment  of  laborers  and  materialmen.  If  the  owner  requires 
the  contractor  to  procure  the  statutory  bond,  he  is  protected 
against  loss.  If  he  does  not,  he  becomes  liable  to  laborers  and 
materialmen  if  the  contractor  fails  to  pay  them,  even  though 
he  may  have  paid  the  contractor  in  full.  He  has  his  remedy  in 
his  own  hands.  Under  the  mechanic's  lien  law,  if  he  fails  to 
hold  the  fund  for  the  payment  of  laborers  and  materialmen, 
the  same  misfortune  may  occur.  To  use  the  epigrammatic 
expression  of  respondent's  brief: 

"Under  the  bond  statute  he  must  take  care  to  exact  the 
^nd,  and  under  the  lien  statute  he  must  take  care  to  hold 
tie  fund." 

We  are  unable  to  find  any  reason  for  declaring  the  statute 
in  question  unconstitutional.  Certainly,  to  say  the  least,  rea- 
sonable doubts  as  to  its  unconstitutionality,  after  thoroughly 
considering  the  question,  are  such  as  to  render  it  the  impera- 
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tive  duty  of  the  court  to  declare  the  statute  valid  as  against 
the  objections  made.  It  is  ordered  by  the  court  that  the  judg- 
ment be  aflSrmed.    Respondent  to  recover  coste. 

PRICK,  C.  J.,  and  McCARTY,  CORPMAN,  and  GIDEON, 
JJ.,  concur. 


SHIELDS  V.  SILVER  KING  COALITION  MINES  CO. 

No.  2954.    Decided  August  1,  1917.     (166  Pac.  988.) 

Master  and  Servant — ''Fellow  Servant."  Two  miners  working 
on  different  levels  in  a  mine  are  not  working  at  the  same  place,  and  are 
not  "feUow  servants"  within  Comp.  Laws  1907,  section  1343,  providing 
that  all  persons  who  are  engaged  in  the  service  of  the  same  employer 
and  working  together  at  the  same  time  and  place,  etc.,  are  fellow  ser- 
vants.^ 

Appeal  from  District  Court,  Third  District;  Hon.  C.  W. 
Morse,  Judge. 

Action  by  George  C.  Shields  against  the  Silver  King  Coali- 
tion Mines  Company,  a  corporation. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

Dickson,  Ellis,  EUis  &  Schulder  for  appellant. 

Evans,  Evans  &  Folland  for  respondent. 

FRICK,  C.  J. 

The  plaintiff,  as  an  employee,  recovered  judgment  against 
the  defendant,  a  mining  corporation,  for  damages  for  personal 
injuries.    The  defendant  appeals  from  the  judgment. 

Counsel  for  defendant,  in  their  brief,  state  the  question 
presented  for  review  in  the  following  words : 


^Dryhurg  v.  Miiwng  A  Milling  Co,,  18  Utah,  410,  55  Pac  367;  Neesley 
V.  Southern  Pac,  Co,,  35  Utah,  259,  99  Pac.  1067;  Meyers  v.  BaHroad,  36 
Utah,  307,  104  Pac.  736,  21  Ann.  Cas.  1229;  Shepherd  v.  BaUroad,  41 
Utah,  469, 126  Pac  692;  Vota  v.  Copper  Co,,  42  Utah,  129,  129  Pac  349. 
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"The  sole  question  here  presented  for  review  •  •  •  is : 
Were  the  plaintiff  and  his  coemployee  Neil  fellow  servants 
within  our  statute  ! ' ' 

The  statute  referred  to  (Comp.  Laws  1907,  section  1343) 
reads: 

"AU  persons  who  are  engaged  in  the  service  of  such  em- 
ployer, and  who,  while  so  engaged,  are  in  the  same  grade  of 
service  and  are  working  together  at  the  same  time  and  place 
and  to  a  common  purpose^  neither  of  such  persons  being  in- 
trusted by  such  employer  with  any  superintendence  or  control 
over  his  fellow  employees,  are  fellow  servants  with  each  other ; 
provided,  that  nothing  herein  contained  shall  be  construed  as 
to  make  the  employees  of  such  employer  fellow  servants  with 
other  employees  engaged  in  any  other  department  of  service 
of  such  employer.  Employees  who  do  not  come  within  the 
provisions  of  this  section  shall  not  be  considered  fellow  ser- 
vants." 

Briefly  stated,  the  facts  upon  which  counsel's  statement  is 
based  are  as  follows :  On  the  day  of  the  accident,  and  for  some 
time  prior  thereto,  the  plaintiff  was  employed  in  the  defen- 
dant's metal  mine  in  Summit  County,  Utah.  The  point  in  the 
mine  where  the  accident  occurred  is  known  as  the  Creole  or 
1,000-foot  level.  From  that  level  an  incline  at  an  angle  of 
from  thirty-five  to  forty  degrees  extends  upwards  to  what  is 
known  as  the  900-foot  level.  The  length  of  the  incline,  that  is, 
the  distance  between  what  is  called  the  Creole  level  and  the 
900-foot  level,  is  variously  stated  in  the  evidence.  The  plain- 
tiff estimated  the  distance  at  about  120  feet,  while  a  witness 
for  the  defendant  gave  the  distance  by  actual  measurement 
as  eighty  feet.  The  plaintiff  was  engaged  at  the  foot  of  the 
incline,  where  what  is  called  a  ** turntable"  is  located.  The 
turntable  was  an  ordinary  turntable  used  in  mines  to  direct 
ttune  cars,  loaded  and  unloaded,  onto  different  tracks  leading 
into  the  different  drifts  in  the  mine.  There  was  a  track  on 
the  incline  in  question  which  was  used  to  take  mine  cars  loaded 
with  ore  from  the  1,000-foot  or  Creole  level  where  the 
plaintiff  was  working  to  the  900-foot  level  where  one  Neil, 
plaintiff's  coemployee,  was  working.  On  the  900-foot  level 
Vol.  50-9 
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there  was  a  level  space  running  back  about  twenty  feet  from 
the  edge  of  the  incline.  At  the  rear  of  that  space  there  was 
located  what  is  called  a  donkey  engine,  which  was  operated  by 
Neil  and  was  used  to  pull  loaded  mine  cars  up  from  the  1,000- 
foot  level  to  the  900-foot  level  to  the  point  where  Neil  was 
working,  and  to  lower  empty  cars  down  from  the  900-foot  level 
to  the  1,000-foot  level. 

It  was  plaintiff's  duty  to  receive  cars  loaded  with  ore  from 
different  parts  of  the  mine  at  the  foot  of  the  incline  and, 
by  means  of  the  turntable,  to  direct  them  on  to  the  track  lead- 
ing up  the  incline  and  to  attach  the  cable  to  the  cars  by  means 
of  which  they  were  pulled  up  the  incline.  Neil  was  standing 
at  the  head  of  the  incline,  and  operated  the  donkey  engine  by 
means  of  which  the  cars  were  pulled  up  the  incline,  and  he 
received  the  cars  at  the  top  of  the  incline  and  directed  them 
into  the  proper  drifts.  It  was  also  Neil's  duty  to  attach  the 
empty  cars  to  the  cable,  and  by  means  of  the  engine  and  cable 
to  lower  them  down  to  the  1,000-foot  level  where  plaintiff  -was 
working.  When  the  plaintiff  had  attached  a  loaded  car  to  the 
cable  he  would  signal  Neil  to  pull  it  up  as  aforesaid,  which 
was  done.  Neil,  upon  the  other  hand,  would  attach  the  empty 
cars  to  the  cable  and  lower  them  down  to  plaintiff  by  means 
of  the  engine  and  cable.  The  empty  cars,  when  placed  on  the 
track  on  the  incline,  would  run  down  by  their  own  weight, 
and  all  Neil  would  have  to  do  was  to  regulate  their  speed,  and 
would  stop  them  by  using  the  brake  connected  with  the  donkey 
engine.  For  the  purpose  of  fixing  the  precise  point  where 
Neil  should  stop  the  empty  cars  he  had  made  a  mark  on  the 
cable,  and  had  also  wound  a  rag  around  it.  When,  in  lowering 
cars,  that  point  on  the  cable  was  reached,  Neil  would  set  the 
brake,  and  the  empty  cars  would  usually  stop  just  before  they 
reached  the  turntable  which  was  controlled  by  the  plaintiflF. 
Neil,  in  lowering  the  empty  cars,  did  not  signal  plaintiff,  but 
would  let  them  down  at  any  time  when  necessary,  or  when  it 
suited  his  convenience.  It  seems  that  both  plaintiff  and  Neil 
were  kept  reasonably  busy  in  handling  the  cars  and  in  operat- 
ing the  donkey  engine  as  before  stated.  At  the  time  of  the 
accident  Neil  let  down  an  empty  car,  but  failed  to  watch  the 
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cable  in  order  to  stop  the  car  when  the  mark  on  the  cable  or 
wg  wound  around  it  was  reached,  and  permitted  the  car  to  go 
beyond  the  usual  point,  and  the  car  struck  the  plaintiff,  who 
was  engaged  in  moving  another  car  onto  the  turntable,  and 
he  was  forced  between  the  car  coming  down  the  incline  and 
another  car,  and  thus  received  the  injuries  complained  of. 
While  plaintiff  could  not  see  Neil  at  work,  Neil,  if  he  came  to 
the  brink  or  edge  of  the  incline,  could  look  down  and  see 
plaintiff.    The  plaintiff  and  Neil  worked  on  the  same  shifts, 
went  to  and  came  from  work  at  the  same  time,  and  received 
the  same  wage.     The  evidence  is  also  without  dispute  that 
unless  it  can  be  said  that  the  plaintiff  and  Neil  were  not 
''working  together  at  the  same  time  and  place,"  or  were  not 
engaged  ''in  the  same  grade  of  service,"  within  the  meaning 
of  the  statute,  then  we  must  find  that  they  were  fellow  ser- 
vants, since  every  other  element  which  would  exclude  them 
from  being  so  is  met  by  the  evidence. 

Assuming,  without  deciding,  that  under  the  evidence  the 
plaintiff  and  Neil  \«ere  engaged  in  the  same  grade  of  service, 
the  only  question  remaining  is,  Did  they  work  together  at  the 
same  time  and  place  within  the  meaning  of  the  statute!    No 
doubt  they  worked  at  the  same  time,  but  can  it  also  be  said 
that  they  worked  "together  at  the  same  place"?    Counsel  for 
appellant  vigorously  contend  that,  within  the  meaning  of  the 
statute,  they  worked  together  at  the  same  time  and  place,  while 
counsel  for  respondent  as  vigorously  insist  that  they  did  not. 
The  question,  when  are  two  employees  of  the  same  master 
fellow  servants,  has,  in  various  ways  and  at  different  times, 
been  before  this  court.    Some  of  the  principal  cases  where  the 
nde  has  been  stated  are  the  following:  Dryburg  v.  Mining  & 
Milling  Co.,  18  Utah,  410,  55  Pac.  367 ;  Neesley  v.  Souihem 
Poc.  Co.,  35  Utah,  259,  99  Pac.  1067;  Meyers  v.  Railroad,  36 
Utah,  307, 104  Pac.  736,  21  Ann.  Cas.  1229 ;  Shepherd  v.  Rail- 
road, 41  Utah,  469, 126  Pac.  692 ;  Vota  v.  Copper  Co.,  42  Utah, 
129, 129  Pac.  349.    While,  perhaps,  it  is  true  that  the  only 
case  in  which  the  precise  question  in  this  case  was  considered 
is  the  Dryburg  Case,  and  that  in  that  case  the  majority  of  the 
eourt  did  not  agree  in  what  is  there  said,  yet  the  principle 
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involved  in  this  case  has  been  considered  in  several  of  the 
eases  cited,  and  the  question  of  when  are  two  employees  work- 
ing together  at  the  same  place,  is  discussed  in  those  cases. 
Even  though  I  had  the  disposition  to  do  so,  I  cannot  add  much, 
if  anything,  to  what  is  said  upon  the  question  in  those  cases. 
If,  therefore,  the  Dryburg  Case  be  excluded  from  considera- 
tion, yet,  in  my  judgment,  no  one  can  read  the  decisions  in  the 
other  cases  cited  without  arriving  at  the  conclusion  that  if  the 
precise  question  now  before  us  had  been  presented  for  decision 
in  any  one  of  those  cases,  it  would  have  been  held  that  the 
plaintiff  and  Neil  did  not  work  at  the  same  place  within  the 
meaning  of  our  statute,  and  hence  were  not  fellow  servants. 
Nor  can  we  now  see  any  escape  from  such  a  conclusion.  Where, 
as  here,  two  servants  work  on  different  levels  in  a  mine, 
although  they  work  *'to  a  conunon  purpose,*'  as  it  is  expressed 
in  the  statute,  yet  they  do  not  necessarily  work  **  together  at 
the  same  time  and  place."  If  it  were  held  that  two  employees 
who  are  working  on  different  levels  in  a  mine  are,  nevertheless, 
working  at  the  same  place,  then  may  it  also  be  held  that  one 
who  is  working  on  the  first  level  is  working  at  the  same  place 
with  one  who  is  working  on  the  fourth,  seventh,  ninth,  or  any 
other  level  so  long  as  what  they  do  is  in  furtherance  of  a  com- 
mon purpose.  If  plaintiff  and  Neil  were  working  at  the  same 
place  within  the  meaning  of  the  statute,  then  it  is  not  easy  to 
separate  workmen  so  that  they  do  not  work  at  the  same  place 
in  a  mine  in  case  they  are  only  separated  as  in  the  case  at  bar. 
The  statute  must  be  considered  and  construed  in  the  light  of 
what  the  law  was  upon  th£  subject  when  it  was  adopted,  and 
when  considered  in  that  light,  the  words  used  must  be  given 
their  usual  and  ordinary  meaning.  While  it  is  not  necessary 
that  two  workmen  must  work  side  by  side,  or  come  into  con- 
tinuous physical  contact,  or  touch  with  each  other  in  order  to 
be  working  at  the  same  place  within  the  meaning  of  the  statute, 
yet  it  would  be  straining  the  words  of  the  statute  beyond  their 
ordinary  meaning  if  it  were  held  that  two  miners  who  are 
working  on  different  levels  in  a  mine  are,  nevertheless,  work- 
ing at  the  same  place  within  the  purview  of  the  statute.  We 
are  all  of  one  mind  that,  under  the  undisputed  facts  in  this 
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case,  the  plaintiflf  and  Neil  were  not  working  together  at  the 
same  place  in  defendant's  mine,  and  hence  the  district  court 
properly  held  that  they  were  not  fellow  servants. 

In  view  of  the  foregoing  it  is  not  necessary  to  pass  upon  the 
further  question  of  whether  they  were  engaged  in  the  same 
grade  of  service,  and  hence  we  express  no  opinion  upon  that 
subject 

The  judgment  is  affirmed,  with  costs  to  respondent. 

Mccarty,  CORFMAN,  THURMAN,  and  GIDEON,  JJ., 
concur. 


BURTON  V.  MATTSON  et  ux. 

No.  3059.    Decided  August  1,  1917.     (166  Pac.  979.) 

L.IBEL  AND  Slander — Pleading.  In  an  action  for  libel  committed 
by  writing  plaintiff's  wife  by  implication  that  he  had  illicit  relations 
with  another  woman,  where  the  letter  complained  of  as  being  defama- 
tory expressly  referred  to  and  named  plaintiff,  it  was  not  necessary 
that  the  amended  complaint  allege  that  the  words  were  written  of 
and  concerning  plaintiff;  such  an  allegation  would  have  been  mere 
surplusage.     (Page  137.) 

Libel  and  Slander — (Conditional  Privileoe — Statute.  Under 
Comp.  Laws  1907,  section  4204,  providing  that  a  communication 
made  to  a  person  who  stood  in  such  relation  to  the  former  as  to  afford 
a  reasonable  ground  for  supposing  his  motive  innocent  is  not  pre- 
sumed to  be  malicious,  and  is  privileged,  where  defendants,  husband 
and  wife,  unrelated  to  plaintiff,  wrote  to  plaintiff's  wife  in  such  terms 
as  to  imply  that  he  had  illicit  relations  with  another  woman,  the 
communications  were  not  conditionally  privileged,  having  been  made 
merely  on  the  assumption  that  plaintiff's  wife  would  regard  the  act  as 
fHendly.     (Page  137.) 

Libel  and  Slander — Pleading  Mauce.  The  complaint,  in  an  action 
for  libel,  alleging  that  the  matters  contained  in  the  alleged  libelous 
letters  were  false  and  libelous,  sufficiently  alleged  that  the  communi- 
cations were  made  vrith  malice.  (Page  138.) 
Libel  and  Slander — Pleading — Complaint — Statute.  Under 
Comp.  Laws  1907,  section  2994,  providing  that  in  an  action  for  libel 
it  is  not  necessary  to  state  in  the  complaint  any  extrinsic  facts  to 
show  the  application  to  plaintiff  of  the  defamatory  matter,  in  an 
action  for  libel  by  writing  plaintiff's  wife  letters  implying  that 
plaintiff  sustained  illicit  relations  with  another  woman,  where  the 
face  of  the  complaint  showed  that  the  publication  was  concerning 
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plaintiff,  that  it  was  falsely  made  with  the  intent  to  effect  an 
estrangement  between  him  and  his  wife,  etc.,  the  complaint  was  not 
insufficient  as  containing  no  inducement,  colloquium,  or  proper 
innuendoes.*     (Page   138.) 

Appeal  from  District  Court,  Second  District;  Hon.  N.  J. 
Harris,  Judge. 

Action  by  J.  W.  Burton  against  Peter  A.  Mattson  and  Mrs. 
Mabel  Mattson,  his  wife. 

From  an  order  dismissing  the  action  on  the  demurrer  to 
the  amended  complaint,  plaintiff  appeals. 

Reversed  and  remanded,  with  directions. 

Hancock  &  Barnes  for  appellant. 

George  Halverson  for  respondent. 

CORPMAN,  J. 

This  appeal  involves  the  sufBciency  of  plaintiff's  amended 
complaint  in  an  action  brought  in  the  district  court  of  Weber 
county  to  recover  damages  by  reason  of  the  publication  of  cer- 
tain letters  of  the  defendants  concerning  the  plaintiff.  De- 
fendants demurred  generally  to  the  amended  complaint.  The 
demurrer  was  sustained,  with  leave  given  to  amend.  Plaintiff 
elected  to  stand  on  his  amended  complaint  without  further 
amendment,  whereupon  the  court  made  its  order  dismissing 
the  action.    Plaintiff  appeals. 

The  amended  complaint  is  as  follows : 

''That  the  plaintiff  is  now  and  at  all  times  mentioned  herein 
was  a  farmer  and  sheep  raiser  engaged  in  such  business  in 
Davis,  Weber,  Box  Elder,  and  Cache  Counties,  state  of  Utah. 

*'That  on  or  about  the  1st  day  of  April,  1914,  the  defen- 
dants wrote  the  following  letters  and  mailed  them  to  Mrs, 
J.  W.  Burton,  Kaysville,  Weber  County,  Utah,  and  said 
letters  were  received  by  the  said  Mrs.  J.  W.  "Burton,  wife  of 
the  plaintiff,  on  or  about  the  2d  day  of  April,  1914 : 


^  Fenstermalcer  v.  Tribune  Pub,  Co,,  13  Utah,  532,  45  Pac.  1097,  35 
L.  B.  A.  611. 
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*'  'Ogden,  Utah,  April  1, 1914. 
"  'Mrs.  J.  W.  Burton,  Dear  Madam:  Has  Mr.  Burton  not 
been  out  of  town  for  the  past  six  months  from  Wed.  to  Fridays 
and  has  not  he  told  you  he  was  out  with  his  sheep.  You  may 
know  all  about  the  sheep  he  is  with  but  if  you  don't  I  will  tell 
you  that  this  sheep's  name  is  Mrs.  Agnes  Grim,  known  in 
Ogden  as  Mrs.  John  Woods.  Three  weeks  ago  tomorrow  he 
went  to  Brigham  City  to  move  this  lady,  was  he  away  from 
home  at  this  time?  If  you  stop  to  think  you  may  know  for 
yourself  what  I  have  said  is  so.  I  will  not  give  you  my  name 
and  address  today,  but  one  week  from  today  I  will  write  you 
again  and  tell  you  who  I  am  and  where  I  live.    Your  friend.' 

''  *  Ogden,  Utah,  April  6,  1914. 
"  *Mjs.  J.  W.  Burton:  I  wrote  to  you  some  time  ago  about 
Mr.  Burton's  conduct.  Now  I  write  this  time  to  tell  you  who 
I  am.  I  live  at  613  28th  street.  I  am  Mrs.  P.  A.  Mattson, 
Mr.  A.  E.  Williams'  daughter  of  Kaysville.  Now  Mrs.  Burton 
being  a  neighbor  of  Mrs.  Woods,  also  knowing  who  you  were 
I  thought  maybe  you  would  like  to  know  about  this.  I  would 
thank  any  one  who  would  tell  me  of  such  things  and  consider 
them  my  friends.  If  you  should  care  to  hear  from  me  again 
you  would  write  me  at  this  address. 

''  'Mrs.  P.  A.  Mattson, 
*'  *613  28th  Street,  Ogden,  Utah.' 

"That  the  matters  contained  in  the  foregoing  letters  were 
false  and  libelous,  and  were  intended  by  the  defendants  to 
effect  an  estrangement  between  this  plaintiff  and  Mrs.  J.  W. 
Burton,  the  wife  of  this  plaintiff. 

**That  the  above  letters  were  written  by  the  defendant,  Mrs. 
Peter  Mattson,  at  the  instance  and  by  and  with  the  co-opera- 
tion of  the  defendant  Peter  Mattson,  and  the  same  were  re- 
ceived and  read  by  the  wife  of  this  plaintiff  at  Kaysville,  Utah, 
on  or  about  the  7th  day  of  April,  1914 ;  that  this  plaintiff  did 
not  know  who  were  the  writers  and  instigators  of  said  letters 
until  on  or  about  the  15th  day  of  October,  1914. 

**That  prior  to  the  dates  of  said  letters  and  the  receipt 
thereof  by  the  wife  of  this  plaintiff,  plaintiff  and  his  said  wife 
were  living  happily  together  at  Kaysville,  Utah,  and  by  reason 
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of  the  false  and  libelous  statements  contained  in  said  letters 
an  estrangement  was  created  between  this  plaintiff  and  his 
wife,  and  the  said  Mrs.  J.  W.  Burton  did  thereafter  institute 
divorce  proceedings  against  this  plaintiff,  plaintiff's  family 
was  disrupted,  his  home  was  disorganized,  and  he  was  put  to 
great  expense,  to  wit,  the  sum  of  $2,000  in  litigation,  resulting 
directly  from  said  false  and  libelous  letters. 

"That  the  defendants  intended  by  said  letters  that  Mrs. 
J.  W.  Burton  should  thereby  be  given  to  understand  that  this 
plaintiff  was  an  immoral  man  and  was  living  in  illicit  relations 
with  the  said  Mrs.  Agnes  Grim  referred  to  in  said  letters,  and 
the  said  Mrs.  J.  W.  Burton  did,  according  to  the  best  knowl- 
edge, information,  and  belief  of  this  plaintiff  so  receive  and 
accept  the  intendment  of  said  letters. 

''That  on  the  26th  day  of  February,  1915,  an  action  was 
commenced  in  the  above-entitled  court  by  the  plaintiff  herein 
against  the  defendants  on  the  identical  cause  of  action  herein 
stated,  and  that  said  action  failed  otherwise  than  on  its  merits. 

**That  by  reason  of  said  libelous  letters  so  published  by  the 
defendants,  this  plaintiff  has  been  injured  in  his  business  rela- 
tions with  various  parties  in  the  counties  above  referred  to, 
his  character  and  reputation  have  been  befouled,  and  his  home 
been  broken  up,  all  to  his  great  damage  in  the  sum  of  $10,000, 
no  part  of  which  has  been  paid. 

''Wherefore  plaintiff  prays  for  judgment  against  the  de- 
fendants in  the  sum  of  $10,000  and  for  all  costs." 

It  is  contended  by  defendants  that  the  complaint  is  insuffi- 
cient in  several  particulars:  (1)  That  there  is  no  allegation 
that  the  alleged  libelous  and  defamatory  matter  complained 
of  was  written  of  and  concerning  the  plaintiff;  (2)  the  com- 
munication complained  of  is  conditionally  privileged  under 
the  provisions  of  section  4204,  Comp.  Laws  Utah  1907;  (3) 
that  there  is  no  allegation  that  the  publication  was  malicious; 
(4)  that  there  is  no  inducement  or  colloquium,  nor  any  proper 
innuendoes  in  the  complaint. 

We  cannot  agree  with  the  contentions  made  by  defendants 
in  any  particular.    We  will  assign  our  reasons  in  the  order 
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above  mentioned,  and  as  defendants,  in  their  brief,  present 
their  objections  to  the  complaint. 

(a)  The  letter  complained  of  as  being  defamatory  expressly 
refers  to  and  names  the  plaintiff.    It  is  the  plaintiff  that 

is  bemg  spoken  of,  as  the  letter  expressly  states,  and  to  1 

make  the  further  express  allegation  that  the  words 
were  written  of  and  concerning  the  plaintiff  would  be  mere 
surplusage. 

(b)  The  second  objection  that  the  conununication  is 
conditionally  privileged  under  section  4204,  Laws  Utah  2 
1907,  is  equally  untenable.    Said  section  reads : 

**A  communication  made  to  a  person  interested  in  the  com- 
munication, by  one  who  was  also  interested  or  who  stood  in 
such  relation  to  the  former  as  to  afford  a  reasonable  ground 
for  supposing  his  motive  innocent,  is  not  presumed  to  be  ma- 
licious, and  is  a  privileged  communication." 

If  the  publication  complained  of  is  to  be  regarded  as  condi- 
tionally privileged,  it  must  be  made  under  circumstances  fur- 
nishing a  legal  duty  or  excuse  for  making  it,  or  some  additional 
facts  must  be  alleged  showing  it  to  have  been  made  without 
legal  excuse.  Townshend,  Slander  &  Libel  (4th  Ed.)  section 
209.  If  the  defendants  were  interested  in  the  communication 
made,  nothing  appears  on  the  face  of  the  complaint  to  so 
indicate;  nor  is  the  relationship  of  the  defendants  shown  to 
be  such  as  would  justify  the  conclusion  that  their  motives 
were  innocent;  but,  to  the  contrary,  it  is  apparent  from  the 
pleadings  that  these  unsolicited  conmiunications  were  made 
by  the  defendants  merely  on  the  assumption  that  the  wife  of 
the  plaintiff  would  regard  it  as  a  friendly  act  on  their  part. 
Any  legal  excuse  or  moral  duty  the  defendants  may  have  had 
in  writing  the  letters  complained  of  certainly  does  not  appear 
from  the  express  allegations  of  the  complaint  itself.  Nor  can 
any  such  duty  or  excuse  be  reasonably  inferred  therefrom. 
Moreover,  the  complaint  states  that  the  matters  contained  in 
the  letters  were  false,  and  were  made  with  the  intention  that 
the  wife  of  the  plaintiff,  ''Mrs.  J.  W.  Burton,  should  thereby 
^  given  to  understand  that  the  plaintiff  was  an  immoral  man 
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and  living  in  illicit  relations  with  the  said  Mrs.  Agnes  Grim, 
referred  to  in  said  letters.'* 

(c)  The  language  of  the  pleading  is  that  **the  mat- 
ters contained  in  the  foregoing  letters  were  false  and         3 
libelous/'  from  which  statement  the  only  reasonable 
inferences  to  be  drawn  are  that  the  communications  were 
made  with  malice. 

(d)  As  to  the  fourth  objection  made  by  the  defen- 
dants, that  the  complaint  contains  no  inducement  or         4 
colloquium,  nor  any  proper  innuendoes.    Section  2994, 
Comp.  Laws  Utah  1907,  provides : 

'*In  an  action  for  libel  or  slander,  it  is  not  necessary  to  state 
in  the  complaint  any  extrinsic  facts  for  the  purpose  of  show- 
ing the  application  to  the  plaintiff  of  the  defamatory  matter 
out  of  which  the  action  arose."  Fenstermaker  v.  Tribune 
Pub.  Co.,  13  Utah,  532,  45  Pac.  1097,  35  L.  R.  A.  611;  Town- 
shend.  Slander  and  Libel,  section  308. 

The  face  of  the  complaint,  as  we  have  heretofore  stated, 
sufficiently  shows  that  the  publication  complained  of  was  con- 
cerning the  plaintiff;  that  it  was  falsely  made  with  the  intent 
to  effect  an  estrangement  between  the  plaintiff  and  his  wife, 
and  *'that  Mrs.  J.  W.  Burton  should  thereby  be  given  to 
understand  that  this  plaintiff  was  an  immoral  man  and  was 
living  with  the  said  Agnes  Grim.**  While  not  artfully  drawn, 
yet,  under  the  authorities  cited  by  both  plaintiff  and  the  de- 
fendants, as  well  as  numerous  other  authorities  examined  by 
us,  the  amended  complaint  meets  the  essential  requirements 
in  stating  a  cause  of  action  against  the  defendants,  and  we 
are  of  the  opinion  that  the  district  court  committed  error  in 
sustaining  the  defendants'  demurrer  to  the  amended  com- 
plaint, and  in  dismissing  the  plaintiff's  action. 

It  is  therefore  ordered  that  the  judgment  of  the  district 
court  be  reversed ;  that  the  cause  be  remanded  to  said  court, 
with  directions  that  the  defendants'  demurrer  to  the  plaintiff's 
amended  complaint  be  overruled,  and  that  the  defendants  be 
permitted  to  answer.    Appellant  to  recover  costs. 

PRICK,  C.  J.,  and  McCARTY,  THURMAN,  and  GIDEON, 
JJ.,  concur. 
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STEGGELL  v.  SALT  LAKE  &  U.  R.  CO. 

No.  3032.    Decided  August  1,  1917.     (167  Pac.  237.) 

1.  Railroads — Persons  on  Track — Duty  or  Train  Operators.  The 
operators  of  a  train  have  a  right  to  assume  that  a  person  of  mature 
years,  sound  of  body  and  mind,  who  is  walking  on  the  track,  on  a 
bright  day,  with  an  unobstructed  view,  toward  the  rapidly  approach- 
ing train,  which  on  his  entering  on  the  track  was  more  than  a  mile 
away,  will  see  and  hear,  as  is  his  duty,  the  approaching  train,  and 
will  be  timely  in  removing  himself  to  a  place  of  safety.    (Page  146.) 

2.  Kboligence — Contributory  Neouoencb — Question  for  Court. 
Where  there  is  but  one  reasonable  inference  to  be  drawn  from  the 
facts  and  circumstances  disclosed  by  the  testimony,  namely,  that  the 
accident  was  solely  and  primarily  due  to  deceased's  contributory 
negligence,  without  opportunity  on  defendant's  part,  in  time  to  have 
avoided  the  accident,  contributory  negligence  becomes  a  question  for 
the  court,  and  is  not  within  the  province  of  a  jury.'    (Page  148.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  A.  B. 
Morgan,  Judge. 

Action  by  Alvina  Steggell  against  the  Salt  Lake  &  Utah 
RaUroad  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

Reversed. 

Moore,  Mitchell  &  Maginnis  for  appellant. 

8.  A.  King  for  respondent. 

CORPMAN,  J. 

•  This  was  an  action  brought  by  plaintiff  to  recover  damages 
for  the  death  of  her  husband,  alleged  to  have  been  caused  by 
the  defendant's  negligence.  Trial  was  had  to  a  jury,  resulting 
in  a  judgment  for  plaintiff.    Defendant  appeals. 

The  complaint,  in  substance,  alleges  the  corporate  existence 
of  the  defendant;  that  at  all  times  mentioned  therein  the 
defendant  was  engaged  in  operating  a  railroad;  that  while 

'Johnson  v.  B.  G.  By,,  19  Utah,  77,  57  Pac.  17;  Holland  v.  0.  8,  L.  B. 
B.  Co^  26  Utah,  209,  72  Pac.  940;  Wilkinson  v.  0,  8.  L.  B.  B.  Co.,  3(f 
Utah,  110,  99  Pac.  466. 
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I 

Alfred  Steggell,  the  husband  of  the  plaintiff,  was,  on  the  25th 
day  of  September,  1914,  returning  from  his  work  at  Lehi 
sugar  factory  to  his  home  in  American  Fork  City,  along  the 
public  highway  upon  which  the  railroad  track  of  the  de- 
fendant had  been  lawfully  laid,  he  was  met  by  one  of  defen- 
dant's trains  while  walking  upon  a  used  footpath  between  the 
rails  of  defendant's  track,  and  run  over  and  killed;  that  the 
train  was  being  operated  at  a  high  and  dangerous  rate  of 
speed,  without  the  ringing  of  a  bell,  blowing  of  a  whistle,  or 
the  giving  of  other  warning  of  approach ;  that  the  acts  of  de- 
fendant were  careless,  wanton,  and  negligent,  and  with  reason- 
able diligence  on  the  part  of  the  defendant  the  accident  would 
not  have  happened.  The  answer  denies  all  liability  for  the 
accident,  through  negligence  or  otherwise,  and  aflSrmatively 
alleges  trespass  and  contributory  negligence  on  the  part  of  the 
deceased. 

The  testimony  given  at  the  trial,  briefly  stated,  shows,  with- 
out conflict,  that  Alexander  Steggell,  the  husband  of  plaintiff, 
prior  to  his  death,  lived  in  American  Pork  City,  and  had  been 
employed  at  the  Lehi  sugar  factory,  about  three  miles  westerly 
from  his  home  in  American  Pork  City.  The  defendant  owned 
and  operated  an  electric  railroad  running  from  Salt  Lake  City 
to  Provo.  Between  the  sugar  factory  and  American  Fork 
City  the  defendant's  track  was  laid  upon  a  public  highway, 
and  the  main-traveled  road  from  the  sugar  factory  to  Ameri- 
can Fork  City,  going  east,  runs  parallel  to  the  defendant's 
track  on  the  south  side  to  a  point  about  one-half  mile  west  of 
the  central  portion  of  American  Pork  City,  where  it  crosses 
defendant's  track  to  the  north  side,  and  then  again  run| 
parallel  to  defendant's  track  through  American  Pork  City. 
At  the  place  of  the  accident  there  was  a  slough  on  each  side  of 
defendant's  track.  North  of  the  track  the  slough  came  to  the 
end  of  the  ties.  South  of  the  track  was  a  dry  wagon  road 
within  a  foot  or  eighteen  inches  of  the  railroad  ties,  and  just 
beyond  the  wagon  road  was  the  south  slough.  On  the  day  of 
the  accident  the  deceased  had  left  the  sugar  factory  for  his 
home,  walking  east  toward  Aonerican  Fork  City  along  de- 
fendant's track.     The  track  was  unobscured  and  ran  in  a 
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ouea^^t  line,  practically  due  east  and  west  on  a  one  or  one  and 
Wik  ^f  P^r  c^^^t-  gi'ade,  from  the  east.  The  defendant's  train 
^  ^Unning  west  from  American  Fork  City,  and  consisted 
01  tWo  cars,  a  motorcar,  being  a  flat  car  with  a  motor  and  a 
cab  on  the  rear  or  west  end,  and  a  tower  car,  also  a  flat  car, 
with  a  tower  built  upon  the  top  of  uprights  some  distance 
apart,  with  cross-arms.  The  train  was  running/  at  about 
twenty-five  or  thirty  miles  per  hour,  the  tower  car  to  the 
front,  the  motorcar  to  the  rear,  of  the  train.  The  trainmen  ob- 
served the  deceased  approaching  on  the  track  from  the  west 
for  a  distance  of  about  a  half  taile,  and  continued  to  observe 
him  until  he  was  struck  by  the  train.  No  attempt  was  made 
to  check  the  speed  or  stop  the  train  until  after  it  was  too  late 
to  avoid  striking  the  deceased.  At  the  time  of  the  accident  the 
deceased  was  thirty-nine  years  of  age,  in  good  health,  strong 
and  able-bodied,  with  the  exception  that  his  eyes  were  some- 
what affected  through  the  lime  used  at  the  factory  where  he 
was  working,  but  his  eyesight  and  hearing  were  good,  and 
generally  he  was  possessed  of  all  his  faculties.  On  the  public 
road  close  behind  the  deceased  were  several  of  his  fellow 
workmen  in  vehicles,  who  had  observed  the  deceased  walking 
on  the  track  and  the  train  approaching  him.  The  deceased 
had  his  hat  pulled  down,  as  if  to  shade  his  eyes  from  the  rising 
SUB.  They  shouted  at  him.  He  turned  his  head,  looked  back 
toward  them,  threw  up  his  hand,  and  was  almost  instantly 
struck  by  the  train  and  killed. 

Irving  Ritchins,  a  witness  on  behalf  of  the  plaintiff,  testified 
that  at  the  time  of  the  accident  he  and  Edward  Robinson,  also 
a  witness  in  plaintiff's  behalf,  were  riding  in  a  buggy  on  their 
way  to  American  Fork;  that  when  he  first  saw  the  deceased 
he  was  about  3  poles  ahead  of  them,  and  they  were  watching 
him  all  the  time.    He  testified : 

*'I  did  not  realize  Mr.  Steggell  was  in  danger  until  he  was 
pretty  close.  He  was  walking  with  his  head  down  pretty  low. 
That  was  his  customary  way  of  walking.  With  his  head  so 
low  that  he  couldn't  see  anything,  just  the  ground  in  front  of 
him.  He  always  had  his  hat  down  kind  of  low  on  his  forehead. 
I  didn't  call  out  a  warning  because  I  thought  he  would  stj^p 
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off  the  track;  because  I  thought  he  would  see  the  train  and 
step  off  the  track  I  did  not  try  to  warn  him,  and  until  I  saw 
he  was  not  going  to  get  off.  I  was  watching  him  and  the  train. 
It  was  clear  weather." 

Edward  Robinson,  a  witness  for  the  plaintiff,  testified : 
**Mr.  Ritchins,  wlio  just  testified,  rode  with  me  in  a  single 
buggy  when  we  left  tlie  factory  that  morning.  I  first  saw  Mr. 
Steggell  ahead  of  us,  walking  up  the  railroad  track  of  the 
Orem  Company  about  fifty  rods  ahead.  I  saw  the  train  up 
in  town.  About  a  block  from  the  depot.  I  could  see  the  train 
all  the  time.  We  were  about  115  feet  behind  Mr.  Steggell 
when  he  was  struck.  I  never  noticed  the  train  much  after  it 
passed.  I  never  estimated  the  speed  of  trains  or  cars.  T 
think  when  this  train  passed  it  was  going  thirty-five  or  forty 
miles  an  hour.  I  am  just  guessing  at  it.  I  didn't  hear  any 
whistle.  I  wasn't  paying  much  attention  to  the  whistle.  The 
rattle  of  the  buggy  might  have  prevented  me  from  hearing  the 
whistle.  I  was  giving  most  of  my  attention  to  my  horse.  I 
heard  Mr.  Ritchins  holler  to  Mr.  Steggell,  and  saw  Mr.  Steggell 
turn  his  head  and  look  towards  the  west.  Then  he  looked  back 
and  turned  his  head  to  the  front  and  threw  up  his  hand.  I  did 
not  know  whether  Mr.  Steggell  was  in  danger  of  being  hit  by 
the  train,  and  thought  he  would  step  off  any  minute.  That  is 
the  reason  I  didn't  yell.  There  was  nothing  in  Mr.  Steggell's 
appearance  that  would  indicate  to  me  that  he  was  not  going  to 
step  off  the  track." 
William  Bush,  also  a  witness  on  behalf  of  plaintiff,  testified : 
**The  train  was  pretty  close  to  Mr.  Steggell  before  I  be- 
came alarmed  myself.  Maybe  a  couple  of  hundred  feet.  I 
got  scared  when  he  kept  on  along  the  track.  I  was  afraid  he 
did  not  see  the  train.  I  was  afraid  he  was  going  to  get  struck. 
I  yelled  to  him  just  before  the  train  struck  him.  I  didn't  yell 
before  because  I  did  not  have  any  idea  but  that  Mr.  Steggell 
would  step  off  out  of  the  way.  I  thought  he  had  seen  the 
train." 
David  Condor,  a  witness  for  the  plaintiff,  testified : 
'*Mr.  Steggell  continued  to  walk  straight  up  the  track.  I 
did  not  see  him  vary  his  course  at  all.    When  I  first  saw  the 
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train  it  had  got  pretty  close  to  the  crossing.  It  was  going  fast 
then.  I  was  watching  Mr.  Steggell  particularly.  I  did  not 
hear  any  whistle  blow  or  bell  sounded.  Somebody  hollered 
before  Mr.  Steggell  was  struck,  and  he  turned  his  head  and 
looked  back  and  threw  his  hand  up,  and  by  that  time  he  was 
gone.  The  train  had  struck  him.  There  was  a  man  on  the 
front  of  the  car.  I  noticed  him  just  before  the  train  struck 
Mr.  Steggell.  I  saw  him  give  the  signal.  He  threw  his  hands 
quick.  Qave  the  washout  signal.  There  were  several  men  on 
the  car  on  the  back.  Just  as  quick  as  the  signal  was  given 
they  stopped  the  train.  The  train  went  about  4^^  telephone 
]>oles  before  they  got  it  stopped.  I  did  not  observe  the  speed 
of  the  train  slacken  before  the  man  gave  the  washout  signal. 
I  was  watching  Mr.  Steggell,  following  him  with  my  eye  for 
some  time.  Towards  the  last  I  became  alarmed  for  his  safety, 
when  the  man  hollered.  I  did  not  become  alarmed  until  he 
got  pretty  close.  If  I  had  become  alarmed  before  I  would  have 
given  him  some  warning  by  yelling  or  whistling.  Up  to  the 
time  that  he  got  to  about  one  hundred  to  fifty  feet  of  the  train 
I  thought  he  would  step  off  out  of  the  way.  I  figured  that  at 
any  time  within  one  hundred  to  fifty  feet  he  would  have  plenty 
of  opportunity  to  step  off  the  track.'' 

Frank  Laub,  a  witness  for  the  defendant,  testified : 
''I  was  on  the  train  going  west  at  the  time  of  the  accident. 
Mr.  Prankland  was  at  my  right  side.  I  saw  Mr.  Steggell 
walking  up  the  track  toward  us  as  we  were  going  west  that 
day.  He  was  walking  at  a  good  rate  of  speed  for  a  man. 
When  we  got  about  fifty  to  thirty  feet  from  him,  I  gave 
a  violent  stop  signal.  I  watched  him  as  he  came  toward  us, 
and  I  should  judge  about  200  feet  away  he  made  a  turn  half- 
way around  with  his  head,  still  walking.  Stepped  to  the  north 
side  of  the  track  and  over  the  rail  with  his  foot,  then  came  back 
and  threw  up  his  hands  and  went  under.  He  was  on  the  south 
side  of  the  track.  The  motion  of  his  body  looked  as  though  he 
was  going  off  the  south  side  by  his  actions,  and  then  stepped 
off  to  the  north  side,  and  then  looked  as  though  he  was  going 
to  step  off  the  north  side,  and  then  he  stepped  back  to  the 
track.    I  gave  the  stop  signal  as  he  stepped  back  from  the 
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south  side  of  the  track.  I  gave  a  shout  myself,  and  Mr.  Prank- 
land  whistled  a  violent  whistle,  and  then  there  was  a  shout 
from  the  vehicle  as  near  as  I  can  recall  all  about  the  same  time. 
The  train  was  going  then  at  the  time  it  struck  Mr.  Steggell, 
or  just  before,  about  twenty  or  twenty-five  miles  an  hour.  It 
ran  180  feet  as  near  as  I  can  recall,  after  it  struck  him.  I 
have  a  distinct  recollection  of  the  whistle  blowing  just  before 
the  accident.  The  train  whistled  good  and  loud  400  feet 
before  it  got  to  Mr.  Steggell,  and  blew  before  it  got  to  the 
crossing.    It  blew  for  the  crossing." 

Ronold  Nicholes,  another  witness  for  the  defendant,  testi- 
fied: 

*'I  was  on  the  motorcar  just  at  the  west  end  of  the  cab. 
I  saw  a  man  coming  up  the  track,  at  first,  about  a  mile  and 
a  quarter  west  of  the  station.    He  was  walking  straight  up  the 
railroad  track.    As  he  got  close  to  the  car,  he  moved  to  the 
north  side ;  that  is,  the  north  rail.    It  looked  as  though  he  had 
seen  the  car  and  made  for  the  north  side  of  the  track.    Mr. 
Laub  and  Mr.  Prankland  were  on  the  front  end  at  the  time 
of  the  accident." 
Heber  Prankland,  defendant's  witness,  testified: 
'*I  was  on  the  train  when  Mr.  Steggell  was  struck  at  Ameri- 
can Pork.    We  were  going  from  American  Pork  to  Lehi  that 
morning.    We  had  twenty  minutes  to  go  a  distance  of  three 
miles.     I  saw  a  man  on  the  track  when  we  were  about  the 
second  street  east  of  the  crossing.    The  whistle  was  blown  for 
the  crossing  when  the  train  was  about  150  or  200 
The  man  was  walking  directly  toward  us,  and  we 
close  to  him.    I  naturally  thought  he  was  going  to  si 
when  I  got  about  200  feet  frgon^tttt,  I  was  standii 
the  edge  of  the  car.    I  yelled  and  I  whistled,  and  the 
came  from  the  other  way.    It 
le  team.     The  man  turned  his  head.    At 
ilking  close  to  the  south  rail,  right  doAg 
me  I  gave  the  emergency  signal.    He  took, 
it  three  steps  diagonally  across  the  track, 
)ped  over  with  his  left  foot,  took  one  more 
is  hands  up.    I  reached  down  to  try  and 
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catch  him,  but  my  grasp  was  not  strong  enough.  At  the  time 
I  gave  the  signal  to  stop  the  train  was  going  about  twenty  to 
twenty-five  miles  an  hour.  I  know  the  signal  was  obeyed  by 
the  jar  of  the  train  and  the  sound  of  the  brakes  immediately. 
I  had  already  heard  a  short  blast  of  the  whistle.  I  counted  the 
rails  from  the  train  back  to  where  the  body  was,  and  it  was 
between  six  and  seven  rail  lengths.  The  condition  of  the  road- 
way on  either  side  of  the  railroad  track  at  that  point  was  such 
that  Mr.  Steggell  could  have  stepped  oflf  on  either  side  and 
been  safe.*' 

At  the  conclusion  of  plaintiff's  testimony  the  defendant 
moved  for  a  nonsuit  on  the  grounds :  (1)  That  no  negligence 
on  the  part  of  the  defendant  had  been  shown;  and  (2)  should 
the  court  conclude  that  negligence  had  been  proven,  then  the 
evidence  established  that  the  deceased  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  The  motion  was 
denied.  The  defendant  also  requested  the  trial  court  to  in- 
struct the  jury  to  return  a  verdict  against  the  plaintiff  in 
favor  of  the  defendant,  '*no  cause  of  action."  This  request 
was  refused.    Motion  for  a  new  trial  was  made  and  denied. 

The  foregoing  rulings  of  the  trial  court,  together  with  the 
court's  refusal  of  admission  and  rejection  of  certain  testi- 
mony, are  assigned  as  error,  and  are  apparently  the  principal 
grounds  contended  for  and  relied  upon  by  the  defendant  for 
a  reversal  of  the  judgment  of  the  trial  court. 

g  carefully  reviewed  the  record,  we  do  not  deem  it 
y  to  here  enter  upon  a  discussion  of  the  questions 
under  the  rulings  of  the  court  in  the  admission  nor  in 
elusion  of  testimony  at  the  trial  other  than  to  say  we 
think  that,  in  that  regard,  the  defendant  was  precluded 
having  a  fair  trial,  nor  that  the  trial  court  in  its  rulings 
committed  errors  prejudicial  to  the  defendant.  The  more 
serious  questions  arise  from  defendant's  contention  that  the 
trial  court  committed  error  in  denying  defendant's  motion 
for  a  nonsuit,  and  in  refusing  defendant's  request  for  a 
peremptory  instruction  to  the  jury  to  return,  under  the 
evidence,  a  verdict  against  the  defendant  and  in  favor  of  the 
plaintiff,  no  cause  of  action.    These,  practically,  involve  but 
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one  question:  Whether  or  not  the  plaintiff,  under  the  facts 
and  circumstances  disclosed  by  the  record,  is  precluded  as  a 
matter  of  law  from  claiming  damages  at  the  hands  of  the  de- 
fendant. 

After  reviewing  all   the  evidence   and  quoting  at   some 
length  the  testimony  of  witnesses,  both  for  plaintiff  and  de- 
fendant, as  premises  for  this  court's  decision,  we  do  not 
feel  called  upon  to  discuss  at  any  great  length  the  facts  1 

and  circumstances  surrounding  the  accident  com- 
plained of  by  the  plaintiff  in  this  action.  Conceding,  as  con- 
tended for  by  plaintiff,  that  the  deceased  and  others  were 
accustomed  to  walk  upon  the  defendant's  track,  with  a  knoi^l- 
edge  and  acquiescence  on  the  part  of  the  defendant,  confessed- 
ly the  track  itself  was  a  place  of  great  danger,  necessarily  and 
rightfully  used  by  the  defendant  in  the  operation  of  its  trains. 
The  uncontradicted  testimony  of  the  defendant's  train  crew 
testifying  at  the  trial  shows  that  the  deceased  was  in  plain 
view,  and  observed  by  them  for  at  least  a  half  mile  while  the 
defendant's  train  and  the  deceased  were  approaching  each 
other;  that  the  day  was  bright  and  the  view  unobstructed. 
They  testified,  as  did  the  witnesses  for  the  plaintiff,  that  they 
assumed  the  deceased  would  step  off  the  track  in  time  to  avoid 
injury  to  himself.  It  is  conclusively  shown  that  the  deceased 
was.  able-bodied,  of  sound  mind,  and  possessed  of  all  his 
faculties;  that  he  could  have  readily  avoided  the  accident  by- 
taking  a  step  or  two  either  to  the  right  or  left  of  the  track  to 
a  place  of  perfect  safety,  an  absolute  and  continuing  duty  we 
think  he  owed  to  himself  right  up  to  the  time  he  met  and  was 
run  against  by  defendant's  train;  a  duty,  we  think,  the  de- 
fendant momentarily  expected  he  would  perform,  as  did  the 
many  witnesses  who  observed  him  walking  on  the  track  while 
the  defendant's  train  was  approaching  him. 

To  say  that,  under  the  circumstances  and  conditions  sur- 
rounding this  accident,  as  disclosed  by  the  undisputed  testi- 
mony, the  defendant  was  negligent,  or,  seeing  the  plaintiff's 
position  and  conduct  while  walking  toward  the  approaching 
train,  it  recklessly  or  wantonly  failed  in  its  duty  toward  the 
deceased,  is  to  say  that,  in  every  case  where  a  footman  is  seen 
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approaching  a  moving  train  it  becomes  the  duty  of  the  train 
crew  or  operators  in  charge  to  at  once  assume  that  no  duty 
rests  upon  the  footman  to  take  any  responsibility  on  himself 
or  to  exercise  any  care  or  precaution  for  his  own  personal 
safety  and  protection;  that  the  operators  of  the  train  must 
bring  it  to  a  standstill  until  the  footman  becomes  mindful  of 
the  fact  that  he  has  placed  himself  in  a  dangerous  position 
and  concludes  to  step  aside  and  permit  the  train  to  pass  and 
subserve,  in  some  measure,  the  convenience  and  safety  of  the 
public.  Where,  as  here,  the  undisputed  facts  are  the  deceased, 
being  of  mature  age,  sound  of  body  and'  mind,  without  neces- 
sity chooses  to  enter  and  walk  upon  the  defendant's  track 
when  the  day  was  bright,  the  view  unobstructed  for  more  than 
a  mile  before  him,  and  deliberately  walk  along  the  track  in 
view  of  a  rapidly  approaching  t^ain  which  was,  upon  his 
entering  the  track,  more  than  a  mile  away,  by  every  reasonable 
hypothesis  the  defendant  had  the  right  to  assume  that  he 
would  see  and  hear,  as  it  was  his  duty  to  see  and  hear,  the 
approaching  train,  and  that  he  would  be  timely  in  removing 
hunself  to  a  place  of  safety  and  avoid  injury.     Elliott  on 
Railroads,  vol.  3,  section  1095;  Louisville  &  N.  B.  Co.  v. 
Weiser's  AdmW,  164  Ky.  23,  174  S.  W.  734. 

The  plaintiff  strenuously  contends  that  the  defendant  was 
negligent  in  failing  to  ring  the  bell,  blow  the  whistle,  or  to 
give  other  warning  or  signal  of  approach ;  but  as  against  the 
testimony  of  witnesses  in  behalf  of  plaintiff,  who  at  most 
merely  undertook  to  say  they  did  not  hear  any  signal,  positive 
and  convincing  testimony  appears  in  the  record  that  the 
whistle  was  blown  and  the  bell  sounded  in  ample  time  to  have 
warned  the  deceased  of  the  approaching  train.  Conceding,  for 
argument  sake,  no  signal  was  given  of  the  approaching  train, 
under  the  attending  circumstances  as  disclosed  by  the  record 
it  still  remains  inconceivable  that  plaintiff  would,  after  plac- 
ing himself  in  the  perilous  position  of  walking  upon  a  railroad 
track  with  which  he  was  familiar,  knowing  that  trains  were 
liable  to  be  passing  at  any  time,  remain  wholly  indifferent  to 
the  attending  risk  and  fail  to  exercise  any  precaution  what- 
ever for  his  own  safety. 
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Necessarily,  after  carefully  reviewing  all  the  testimony  and 
the  authorities  cited  by  both  parties,  we  are  forced  to  the  con- 
clusion that  the  application  of  the  defendant  for  a  nonsuit  in 
this  action  should  have  been  granted  by  the  trial  court,  as 
should  likewise  the  defendant's  request  for  a  directed  verdict, 
**no  cause  of  action,"  been  complied  with. 

We  have  carefully  examined  the  authorities  cited  in  re- 
spondent's brief,  and  not  in  a  single  case  are  the  facts  and 
circumstances,  as  disclosed,  found  to  be  analogous  to  the 
case  at  bar,  nor  does  the  law  as  there  announced  divert  2 

from  the  well-established  doctrine  that  where  there  is 
but  one  reasonable  inference  to  be  drawn  from  the  facts  and 
circumstances  disclosed  by  the  testimony,  and  that  is  the  acci- 
dent complained  of  was  solely  and  primarily  due  to  the  con- 
tributing negligence  of  the  deceased,  without  opportunity  on 
the  part  of  the  defendant  in  time  to  have  avoided  the  accident, 
contributory  negligence  at  once  becomes  a  question  of  law 
for  the  court,  and  is  not  within  the  province  of  the  jury  to  pass 
upon.  Johnson  v.  R.  O.  By,,  19  Utah,  77,  57  Pac.  17 ;  Holland 
V.  0.  S.  L.  R.  R,  Co.,  26  Utah,  209,  72  Pac.  940;  Wilkinsan  v. 
0.  8.  L.  R.  R.  Co.,  35  Utah,  110,  99  Pac.  466;  Glascock  v. 
Railroad  Co.,  73  Cal.  137,  14  Pac.  518 ;  Imler  v.  Northern  Pac. 
Ry.  Co.,  89  Wash.  527,  154  Pac.  1086,  L.  R.  A.  1916D,  702 
Ann.  Cas.  1917A,  933;  Barler  v.  East  &  W.  R.  Co.,  Ill  Ga. 
838,  36  S.  E.  50;  Ward  v.  AtUmtic  Coast  Line,  167  N.  C.  148, 
83  S.  E.  326 ;  lotva  Central  R.  Co.  v.  Walker,  203  Fed.  685, 
121  C.  C.  A.  579 ;  Campbell  v.  Kansas  City,  Ft.  S.  it  M.  R.  Co., 
55  Kan.  536,  40  Pac.  997 ;  Hart  v.  Northern  Pac.  R.  R.,  196 
Fed.  180,  116  C.  C.  A.  12. 

It  is  ordered  that  the  judgment  of  the  trial  court  be 
reversed.    Costs  to  appellant. 

FRICK,  C.  J.,  and  McCARTY,  THURMAN,  and  GIDEON, 
JJ.,  concur. 
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BEESLEY  V.  BOARDMAN 
No.  3076.    Decided  August  1, 1917.    (166  Pac.  991.) 

1.  Appeal  and  Error — ^Review — Findings  op  Fact.  The  Supreme 
Court  in  a  law  case  cannot  interfere  with  the  findings  and  judgment, 
where  there  is  ample  evidence  to  support  the  findings.     (Page  150.) 

2.  Appsal  and  Error— Review — Findinos  of  Fact.  The  Supreme 
Court  in  an  equity  case  cannot  interfere  with  the  court's  finding  of 
fact  where  the  evidence  on  the  controlling  question  is  not  only  in 
sharp  conflict,  but  justifies  finding  as  the  court  did.     (Page  150.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  A.  B. 
Morgan,  Judge. 

Action  by  John  W.  Beesley  against  Thomas  Boardman. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

Harvey  Cluff  for  appellant. 

J,  H.  McDonald  for  respondent. 

PRICK,  C.  J. 

The  plaintiff,  in  substance,  alleges  in  his  complarint  that  in 
May,  1914,  at  his  request,  the  defendant  loaned  the  plaintiff 
the  sum  of  $100 ;  that  the  plaintiff  at  that  time  deposited  with 
the  defendant  as  security  for  said  loan  50,000  shares  of  the 
capital  stock  of  a  certain  mining  corporation,  which  stock 
was  to  be  returned  to  the  plaintiff  upon  the  payment  of  said 
loan  with  legal  interest;  that  prior  to  the  commencement  of 
this  action  the  plaintiff  duly  tendered  to  the  defendant  the 
amount  of  said  loan,  together  with  legal  interest  thereon  in 
lawf  al  money,  and  demanded  from  the  defendant  the  return  of 
said  50,000  shares  of  stock;  that  said  defendant  refused  to 
accept  the  amount  of  said  loan  with  legal  interest,  and  refuses, 
and  still  refuses,  to  return  said  stock  to  the  plaintiff;  that  said 
slock  is  of  the  reasonable  value  of  $5,000;  that  plaintiff  is 
ready  and  willing  to  repay  the  amount  of  said  loan  with  legal 
interest,  and  tenders  the  same  to  him  in  court.     Plaintiff 
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prayed  judgment  for  the  return  of  said  stock,  or  that,  in  lieu 
thereof,  he  recover  judgment  for  the  sum  of  $5,000. 

The  defendant,  in  effect,  denies  the  allegations  of  the  com- 
plaint and,  as  an  affirmative  defense,  alleges  that  he,  on  the 
18th  day  of  May,  1914,  purchased  the  stock  in  question  from 
the  plaintiff  for  the  sum  of  $100;  that  he  had  advanced 
certain  amounts  of  money  in  paying  assessments  upon  said 
stock,  etc.  The  defendant  also  alleges  other  facts  in  his  answer 
which  are,  however,  not  material  here. 

A  trial  to  the  court  without  a  jury  resulted  in  findings  of 
fact  and  conclusions  of  law  in  favor  of  the  plaintiff.  The 
district  court  found  the  facts  substantially  as  they  are  alleged 
in  the  complaint,  except  that  the  court  found  that,  in  view  that 
the  defendant  has  all  of  said  stock  in  his  possession  and  can 
make  return  thereof  to  the  plaintiff,  it  is  not  necessary  to  find 
its  value,  and  the  value  thereof  was  not  found.  The  court 
further  found  that  the  defendant  had  paid  an  assessment  on 
said  stock  amounting  to  $51.70.  The  court  entered  judgment 
requiring  the  plaintiff  to  pay  to  the  defendant  the  amount  of 
said  loan,  with  legal  interest,  and  also  required  him  to  pay  to 
the  defendant  the  amount  advanced  on  said  stock  for  assess- 
ment with  legal  interest,  and,  upon  such  payment  being  made 
by  plaintiff  to  the  defendant,  that  the  latter  return  said  stock 
to  the  plaintiff. 

The  defendant  appeals  and  insists  that  the  court  erred  in 
its  findings  of  fact,  conclusions  of  law  and  judgment.  While 
the  findings  of  fact  are  assailed,  yet  no  specifications 
are  made  wherein  the  evidence  is  insufficient  to  sustain  1, 2 
the  findings.  If  the  findings  of  fact  remain,  the  ex- 
ceptions to  the  conclusions  of  law  and  the  judgment  must 
necessarily  fail.  If  we  regard  this  case  as  one  in  law,  then 
we  are  powerless  to  interfere  with  the  findings  and  judgment, 
for  the  reason  that  there  is  ample  evidence  to  support  the 
findings  of  fact.  If,  upon  the  other  hand,  we  regard  it  as  an 
action  in  equity,  then  again  we  cannot  interfere  with  the 
court's  findings,  for  the  reason  that  evidence  upon  the  con- 
trolling question,  namely,  whether  the  transaction  between  the 
parties  constituted  a  loan  and  a  pledge  of  the  stock,  without 
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fixing  a  time  for  payment,  or  whether  it  constituted  sale  there- 
of by  the  plaintiff  to  the  defendant,  as  claimed  by  the  latter, 
is  not  only  in  sharp  conflict,  but,  in  our  judgment,  the  district 
court  was  justified  in  finding  that  the  evidence  upon  that  ques- 
tion preponderated  in  favor  of  the  plaintiff.  At  all  events  the 
district  court  was  in  a  better  position  than  are  we  to  weigh  the 
evidence  and  to  pass  upon  the  credibility  of  the  witnesses.  In 
any  event,  therefore,  the  findings  are  not  so  clearly  against  the 
evidence  that  we  would  be  justified  in  interfering,  although 
we  treat  the  case  as  purely  equitable.  We  remarked  that  we 
have  less  hesitancy  in  arriving  at  the  foregoing  conclusion  in 
view  of  the  fact  that  the  district  court  in  its  judgment  has 
fully  protected  the  legal  rights  of  both  parties.  We  are  all  of 
one  mind  that  the  record  in  this  case  shows  no  good  cause  for 
interference,  and  hence  the  judgment  is,  in  all  respects, 
afSrmed,  with  costs  to  respondent. 

McCARTY,  CORFMAN,  THURMAN,  and  GIDEON,  JJ., 
concur. 


ANDERSON  v.  HAMSON  et  ux. 

No.  3015.    Decided  August  1,  1917.    (167  Pac.  254.) 

1.  Waters  and  Water  Courses — Natural  Streams — Conveyance  of 
BionT.  In  view  of  Comp.  Laws  1907,  section  1288x32,  a  deed  to  land 
in  statutory  form,  without  reservation  of  the  water,  conveys  whatever 
right  the  grantor  has  to  the  water  appurtenant  to  the  land. 
(Page  153.) 

2.  Waters  and  Water  Courses — Surface  Streams — ^Right  to  Use — 
Prescription.  Where  a  landowner  has  acquired  the  right  to  use  all 
of  the  water  of  a  stream,  it  is  unnecessary,  in  a  suit  to  establish  his 
right,  to  determine  the  exact  quantity  in  second  feet  or  acre  feet 
which  he  was  entitled  to  use.*     (Page  154.) 

Appeal  from'  District  Court,  First  District ;  Hon.  N.  J. 
Harris,  Presiding  Judge. 


*  Elmer  v.  McCune,  29  Utah,  320,  81  Pac.  159 ;  Nephi  Irrigation  Co. 
V.  Viclcers,  15  Utah,  374,  49  Pac.  301;  Id.,  20  Utah,  310,  58  Pac.  836; 
Kephi  Irrigation  Co,  v.  Jenkins,  8  Utah,  369,  31  Pac.  986 ;  Salina  Creek 
Irr.  Co.  V.  Salina  Stock  Co,,  7  Utah,  456,  27  Pac.  578. 
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Suit  by  L.  J.  Anderson  against  Joseph  Hamson  and  wife. 

From  an  order  dismissing  the  action,  plaintiff  appeals. 

Remanded  with  directions  to  vacate  and  set  aside  the  judg- 
ment. 

Le  Roy  Young  for  appellant. 

B.  C  CaU  for  respondents. 

THURMAN,  J. 

This  is  a  controversy  concerning  the  waters  of  a  certain 
unnamed  spring  in  Box  Elder  County.  Both  plaintiff  and  de- 
fendants claim  title  to  the  water,  and  seek  by  this  action  to 
have  their  respective  titles  quieted.  The  complaint  and  an- 
swer are  in  the  form  in  common  use  in  the  cases  of  this  kind. 
The  evidence  shows  that  the  plaintiff  is  the  owner  of  about 
twenty-four  acres  of  meadow  and  pasture  land  situated  in  the 
N.  E.  1^,  Sec.  15,  Tp.  9  north  R.  2  West,  Salt  Lake  meridian, 
in  Box  Elder  County ;  that  defendants  are  the  owners  of  4.09 
acres  about  80  rods  east  of  plaintiff's  land,  and  the  stream  of 
water  in  question  rises  in  meadow  land  about  the  same  distance 
east  of  defendants'  land  and  flows  westerly  through  their  land 
to  the  land  of  plaintiff,  where  the  same  has  been  used  for  irri- 
gation by  plaintiff  and  his  predecessors  in  interest.  The  evi- 
dence also  tends  to  show  that  all  of  the  lands  above  described, 
both  plaintiff's  and  defendants',  are  arid  and  unproductive 
without  artificial  irrigation,  but  when  irrigated  the  land  pro- 
duces valuable  crops  of  hay  and  grass  for  pasture. 

At  the  close  of  plaintiff's  evidence  defendi^nts  moved  for  a 
nonsuit  upon  the  grounds,  in  substance:  (1)  That  the  evi- 
dence failed  to  show  the  quantity  of  water,  if  any,  to  which  the 
plaintiff  was  entitled;  (2)  that  plaintiff  came  into  possession 
of  his  land  by  deed  in  1911,  and  that  the  deed  conveyed  no 
water;  and  (3)  that  his  grantor  did  not  claim  to  own  any 
water  at  the  time  he  executed  the  deed.  The  trial  court 
granted  the  motion  and  dismissed  the  action.  Plaintiff  ap- 
peals. 
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The  undisputed  evidence  shows  that  plaintiff's  grantor,  one 
Craghead  leased  the  land  in  question,  including  other  lands, 
from  the  Deseret  Savings  Bank  in  1898.    Irrigating  ditches 
were  then  in  existence  upon  the  lands,  and  Craghead 
ased  the  same  and  applied  the  water  in  question  upon  1 

the  land  for  the  production  of  hay  and  pasture ;  that  he 
used  the  water  in  the  same  way  and  with  the  same  effect  in  1899, 
and  in  1900  purchased  the  land  outright ;  that  he  continued  to 
so  use  the  water  upon  the  land  from  year  to  year  until  1910, 
when  he  contracted  to  sell  the  land  to  the  plaintiff,  and  in  1911 
did  sell  it  to  plaintiff  and  conveyed  the  entire  tract  by  warranty 
deed.  The  deed  is  in  the  statutory  form,  without  reservation  of 
the  water,  and,  by  virtue  of  the  statute,  it  conveyed  whatever 
right  the  grantor  had  to  the  water  appurtenant  to  the  land. 
Comp.  Laws  1907,  section  1288x32.  The  beneficial  use  of  the 
-water  upon  the  land  was  not  only  proved  by  the  plaintiff,  but 
aflRrmatively  admitted  by  defendants.  After  the  plaintiff  pur- 
chased the  land,  as  stated,  he  continued  to  use  the  water  in 
the  same  way  during  each  and  every  year.  He  sold  part 
of  the  tract,  and  at  the  commencement  of  this  action  had  only 
twenty-four  acres  for  which  he  claims  water.  The  water  in 
controversy,  in  the  early  part  of  the  irrigation  season,  com- 
mingles with  the  high  waters  of  Box  Elder  creek,  of  which  it 
is  a  tributary,  during  which  period  plaintiff  and  his  grantor 
were  enabled  to  raise  a  crop  of  hay.  After  the  waters  of  Box 
Elder  creek  are  diverted  by  other  appropriators  in  the  spring, 
the  water  in  question  is  plaintiff's  sole  reliance  for  irrigation. 
By  means  of  this  he  sometimes  raises  a  second  crop  of  hay  and, 
in  any  event,  produces  grass  for  pasturage.  It  appears  from 
the  evidence  that  both  plaintiff  and  his  grantor  used  all  of  the 
water  in  dispute  after  the  waters  of  Box  Elder  creek  failed 
to  reach  the  land,  except  on  rare  occasions,  when  it  was  ob- 
structed and  diverted  by  parties  other  than  the  defendants. 
In  the  instances  referred  to  plaintiff,  or  his  grantor,  as  the 
case  might  be,  would  remove  the  obstructions  from  the  stream 
and  resume  the  use  of  the  water  to  the  extent  of  his  necessities. 
The  evidence  shows  that  ordinarily  all  of  the  water,  and  some- 
times more,  was  necessary  to  properly  irrigate  the  land,  and 
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that  it  was  all  used  except  for  the  occasional  interruptions  and 
during  the  surplus  flow  of  Box  Elder  creek  above  referred  to. 

In  April,  1915,  the  defendants  for  the  first  time,  as  the 
evidence  shows,  placed  a  dam  in  the  stream  and  diverted  the 
water  to  and  upon  their  own  land,  and  thereby  prevented  it 
from  flowing  down  to  plaintiff.  Plaintiff  was  needing  the 
water  at  the  time.  He  removed  the  dam  and  let  the  water 
down,  but  defendants  again  obstructed  the  stream  and  pre- 
vented the  water  from  reaching  plaintiff's  land.  These  inter- 
ruptions continued  until  finally  this  action  was  commenced  to 
determine  the  rights  of  the  parties  to  the  water.  According  to 
the  undisputed  evidence  as  it  stands  in  the  record,  the  de- 
fendants had  never  used  the  water  until  the  date  above  men- 
tioned. If  they  had  any  right  to  the  water  at  all,  it  is  not  dis- 
closed by  the  evidence  submitted  to  the  court.  There  is  evi- 
dence that  third  parties  sometimes  used  a  portion  of  the  stream, 
but  none  that  the  defendants  ever  did  until  1915,  on  the  occa- 
sion referred  to. 

It  is  di£ScuIt  to  see  upon  what  grounds  the  court  sustained 
the  motion  for  nonsuit.  It  is  quite  clear  from  the  evidence 
that  plaintiff  and  his  grantor,  during  a  period  of  seven- 
teen years  prior  to  the  commencement  of  this  action,  2 
especially  as  against  the  defendants,  used,  and  acquired 
the  right  to  use,  all  of  the  waters  in  controversy  for  beneficial 
purposes.  It  is  equally  clear  that  all  of  the  water  was  necessary 
for  the  irrigation  of  the  land  except  when  the  waters  of  Box 
Elder  creek  would  reach  the  land  and  contribute  to  the  supply. 
Having  acquired  a  right  to  the  use  of  all  the  water  of  the 
spring,  it  was  unnecessary  at  the  trial  to  establish  the  exact 
quantity  in  second  feet  or  acre  feet  which,  under  our  law,  are 
the  standards  of  measurement.  The  purpose  of  fixing  a  stan- 
dard of  measurement  is  to  determine  exactly  the  quantity  of 
water  to  which  a  party  is  entitled ;  but  where  a  party  alleges 
and  proves  that  he  is  entitled  to  all  the  waters  of  a  certain 
stream,  certainly,  as  against  his  adversary  who  proves  no 
right  whatever,  such  allegation  and  proof  is  suflSciently  certain 
as  to  quantity  upon  which  to  base  a  judgment  It  cannot 
be  possible  in  such  a  case  that  it  is  necessary  to  use  one  of  the 
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standards  of  measurement  above  referred  to,  or  even  deter- 
mine the  duty  of  water.  If  a  party  shows  he  has  acquired  the 
right  to  the  use  of  all  the  water,  as  against  his  adversary,  by 
applying  it  to  a  beneficial  use,  nothing  could  be  more  definite 
or  satisfactory  as  a  basis  for  a  decree.  Elmer  v.  McCune,  29 
Utah,  320,  81  Pac.  159. 

Respondents  cite  Porter  v.  PettengiU  et  al.,  57  Or.  44,  110 
Pac.  395,  assuming  that  it  is  similar  to  the  present  case.  It  is 
suflScient  to  say  there  is  no  analogy  between  that  case  and  the 
case  at  bar.  The  decree  in  that  case  was  indefinite  and  uncer- 
tain in  several  particulars.  Plaintiff  claimed  all  the  water  in 
ihe  dry  season.  This  was  indefinite.  The  quantity  of  land  was 
not  shown.  This  was  indefinite.  Nor  was  there  any  allegation 
or  proof  that  any  particular  land  needed  irrigation.  Besides 
this,  it  has  not  been  the  practice  of  this  court  to  dismiss  an 
action  or  turn  a  party  out  of  court,  as  was  done  in  that  case, 
if  the  party  established  the  fact  that  he  was  entitled  to  water, 
however  indefinite  or  uncertain  the  quantity  might  be.  On  the 
contrary,  the  practice  has  been  in  such  case  to  remand  the  case 
with  directions  to  the  trial  court  to  take  further  testimony  as 
to  the  quantitative  rights  of  the  parties.  Nephi  Irrigation  Co. 
V.  Vickers,  15  Utah,  374,  49  Pac.  301 ;  Id.,  20  Utah,  310,  58  Pac. 
836;  Nephi  Irrigation  Co,  v.  Jenkins,  8  Utah,  369,  31  Pac.  986 ; 
Salina  Creek  Irrigation  Co.  v.  Salina  Stock  Co.,  7  Utah,  456,  27 
Pac.  578.  In  this  case  the  evidence  is  certain  that  plaintiff 
needed  and  was  entitled  to  all  the  water  in  controversy  when- 
ever the  waters  of  Box  Elder  creek  failed  to  reach  his  land. 
This  was  a  definite  point,  and  clearly  susceptible  of  ascertain- 
ment at  any  season  of  the  year. 

It  is  not  our  province  in  this  case  to  determine  that  plaintiff 

w  entitled  to  all  the  water,  except  as  against  the  defendants. 

If  other  persons  have  acquired  rights,  this  decision,  of  course, 

^^  not  in  any  manner  foreclose  them  or  affect  their  rights. 

This  is  an  equity  case,  and  this  court  has  the  power,  and  it  is 

Jts  duty^  to  determine  the  facts  as  well  as  the  law.    Numerous 

cases   have  been  cited  by  both  plaintiff  and  defendants  re- 

^™^    to  the  question  of  uncertainty  and  indefiniteness  in 

^Peet  to  the  quantity  of  water  claimed  or  proven.    These  cases 
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are  not  applicable  to  a  case  like  this  for  the  reasons  above 
stated.  Neither  is  it  necessary  to  distinguish  or  review  other 
cases  cited  which  merely  go  to  the  question  of  beneficial  use 
(a  point  not  in  dispute  in  the  case  at  bar)  or  which  confine 
the  appropriator  to  an  economic  use.  These  are  elementary 
principles  in  the  law  of  irrigation,  and  are  no  longer  open  to 
controversy. 

The  conclusions  at  which  we  have  arrived  are  based  upon  the 
conviction  derived  from  the  evidence  that  the  water  was  applied 
by  plaintiff  and  his  grantor  to  a  beneficial  use ;  that  it  was  all 
necessary  when  economically  used,  and  that,  as  against  the 
defendants,  plaintiff  had  acquired  a  right  to  all  of  the  water 
at  the  time  the  defendants  commenced  interfering  with  his 
use. 

The  case  is  therefore  remanded,  with  directions  to  the  trial 
court  to  vacate  and  set  aside  the  judgment  of  nonsuit  entered 
herein,  and  to  prepare  findings  of  fact  and  conclusions  of  law 
in  accordance  with  the  views  herein  expressed,  and  enter  a 
decree  quieting  the  title  to  all  of  the  waters  of  said  spring  in 
the  appellant.   Appellant  to  recover  his  taxable  costs. 

PRICK,  C.  J.,  and  McCARTY,  CORFMAN,  and  GIDEON, 
JJ.,  concur. 


In  RE  PRANDSEN'S  WILL 

No.  2944.    Decided  August  6, 1917.    (167  Pac  362.) 

1.  Appeal  and  Error — FiNDmos  op  Court — Review.  In  a  law  case, 
the  findings  of  the  trial  court,  if  supported  by  some  substantial 
evidence,  are  binding,  and  cannot  be  disturbed  on  appeal.  (Page 
159.) 

2.  Wnxs — ^LosT  Wills — Presumptions.  When  it  is  shown  that  testator 
made  a  will  which  could  not,  be  found  at  his  death,  ordinarily  the 
presumption  arises  that  he  himself  destroyed  it  for  the  purpose  of 
revoking  it.     (Page  162.) 

3.  Wills — Lost  Wills — Proof — Sufficiency.  Under  Comp.  Laws 
1907,  section  3810,  which  provides  that  no  will  shall  be  proved  as  a 
lost  or  destroyed  will  unless  it  is  proved  to  have  been  in  existence  at 
the  time  of  the  death  of  testator  or  is  shown  to  have  been  fraudulently 
destroyed  in  his  lifetime,  nor  unless  its  provisions  are  clearly  proved, 
proof  that  testatrix  in  1900,  while  she  was  sane,  made  the  lost  will, 
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and  that  it  was  in  existence  eight  months  after  she  became  insane, 
was  sufficient  for  admission  of  the  will  to  probate.     (Page  165.) 

4.  Evidence — Lost  Wills — Records.  The  records  in  the  county  clerk's 
office  of  a  lost  will  were  not  competent  independent  evidence  of  the 
provisions  of  the  will.     (Page  166.) 

5.  Wills — Contest — Grounds — Omitting  Beneticiaries.  That  the 
will  made  no  provision  for  protestant,  testatrix 's  granddaughter,  was 
not  a  ground  for  contest,  but  a  matter  which  could  be  presented  upon 
final  distribution  as  provided  for  by  Comp.  Laws  1907,  section  2762. 
(Page  166.) 

Appeal  from  District  Court,  Seventh  District;  Hon.  A.  JET. 
Christensen,  Judge. 

In  the  matter  of  the  probate  of  the  wills  of  Karen  Prandsen, 
Deceased. 

Decree  refusing  probate.  The  proponent  of  two  of  the  wills 
appeals. 

Reversed  and  remanded,  with  directions. 

Stewart,  Stewart  &  Alexander  for  appellant. 

S.  A.  King  and  J,  W,  Cherry  for  respondent. 

PRICK,  C.  J. 

This  is  a  proceeding  involving  three  different  and  indepen- 
dent wills.  One  Karen  Prandsen,  a  resident  of  Carbon  County, 
Utah,  of  the  age  of  seventy-seven  years,  died  on  the  4th  day  of 
March,  1915,  leaving  surviving  her  five  sons  and  one  daughter, 
all  of  whom  were  of  lawful  age.  She  also  left  surviving  her 
eight  grandchildren,  the  children  of  a  deceased  son,  all  of 
whom,  except  one,  were  minors ;  and  she  also  left  surviving  her 
another  grandchild  who  was  the  daughter  of  another  deceased 
son.  The  father  of  the  eight  children  mentioned  died  after 
the  several  wills  hereinafter  mentioned  were  executed,  but  the 
father  of  the  last-mentioned  grandchild  had  died  before  their 
execution.  Under  the  provisions  of  our  statute  it  is  important 
to  keep  in  mind  the  facts  last  above  stated.  On  the  17th  day 
of  March,  1915,  one  of  the  sons  presented  a  writing  for  probate 
which  purported  to  be  the  last  will  and  testament  of  the  de- 
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ceased.  The  alleged  will  was  dated  July  5,  1911,  and  a  copy- 
was  attached  to  the  application.  The  daughter  of  the  deceased 
filed  a  protest  to  the  allowance  of  that  will  to  probate  upon 
the  grounds  that  the  same  was  not  executed  as  provided  by  our 
statute,  and  that  it  was  not  the  last  will  and  testament  of  the 
deceased.  In  connection  with  her  protest  she  also  presented 
what  purported  to  be  the  last  will  and  testament  of  the  de- 
ceased dated  July  27,  1912,  or  nearly  a  year  after  the  first  will 
presented  for  probate  was  dated.  A  copy  of  that  alleged  will 
was  attached  to  her  application.  One  Hannah  Jorgensen,  the 
daughter  of  the  son  of  the  deceased  who  died  before  any  one  of 
the  wills  was  executed,  also  filed  a  protest  to  the  allowance  of 
either  one  of  the  two  alleged  wills  to  probate  upon  the  ground 
that  she  is  a  grandchild  of  the  deceased,  and  that  she  was  not 
mentioned  in  said  wills,  and  hence,  in  so  far  as  said  wills  affect 
her  interest  in  the  estate  of  the  deceased,  they  are  of  no  effect 
under  the  provisions  of  Comp.  Laws  1907,  sections  2761,  2762. 
She,  however,  also  assailed  both  of  said  proposed  wills  upon  the 
further  ground  that  at  the  time  the  same  were  executed  the 
testatrix  was  insane  and  mentally  incapacitated  from  making 
a  valid  will.  Pour  of  the  surviving  sons  also  filed  a  protest 
against  the  probate  of  the  will  of  June  27,  1912,  presented  by 
the  daughter  of  the  deceased,  upon  the  ground  that  the  tes- 
tatrix at  said  time  was  insane  and  mentally  incapacitated,  and 
that  that  will  was  obtained  or  was  the  product  of  fraud  and  un- 
due influence  practiced  on  the  deceased  by  the  daughter  afore- 
said. After  all  of  the  protests  had  been  filed,  and  after  the 
court  had  indicated  that  at  the  times  the  will  dated  July  5, 
1911,  and  the  one  dated  July  27, 1912,  were  executed  the  testa- 
trix did  not  possess  sufficient  mental  capacity  to  make  a  will, 
the  daughter  of  the  deceased  presented  another  will  dated  July 
19,  1900,  and  asked  that  the  same  be  admitted  to  probate  as  a 
lost  will,  and  upon  the  further  ground  that  the  same  had  been 
fraudulently  destroyed.  After  a  hearing  of  all  the  protests 
the  court  found  against  all  of  the  wills,  and  refused  to  admit 
any  of  them  to  probate.  The  m'aterial  findings  of  the  court  are 
as  follows: 
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''That  the  purported  will  of  said  deceased  tendered  and 
offered  for  probate  by  Anna  Frandsen  Horr,  alleged  to  have 
been  executed  on  the  19th  day  of  July,  1900,  was  not  in 
existence  at  the  time  of  the  death  of  said  deceased,  and  was  not 
fraudulently  destroyed  during  the  lifetime  of  said  deceased, 
and  was  not  surreptitiously,  fraudulently,  or  without  the 
knowledge  of  said  deceased,  or  with  the  view  of  defeating  the 
intentions  and  purposes  of  said  deceased  or  at  all  destroyed  by 
Geoi^e  6.  Frandsen,  a  son  of  said  deceased,  or  by  any  other 
person,  and  said  will  was  not  in  the  possession  of  the  said 
George  G.  Frandsen,  at  any  time.  That  at  the  time  of  the  pur- 
ported execution  of  the  will  offered  for  probate  by  Gteorge  G. 
Frandsen,  to  wit,  the  5th  day  of  July,  1911,  and  for  a  long  time 
prior  thereto,  the  said  Karen  Frandsen  was  not  of  sound  mind 
or  memory,  but  that  her  mind  was  weak,  debilitated,  and 
deranged  to  such  an  extent  that  she  was  incapacitated  from 
executing  or  understanding  a  will.  That  at  the  time  of  the 
purported  execution  of  the  will  offered  for  probate  by  Anna 
Frandsen  Horr,  to  wit,  the  27th  day  of  June,  1912,  and  for 
a  long  time  prior  thereto,  the  said  Karen  Frandsen  was  not 
of  sound  mind  or  memory,  but  that  her  mind  was  weak,  de- 
bilitated, and  deranged  to  such  an  extent  that  she  was  inca- 
pacitated from  making,  executing,  or  understanding  a  will." 

The  court  also  found  that  the  will  of  June  27,  1912,  was 
obtained  by  undue  influence  practiced  on  the  testatrix  by  the 
proponent  of  that  will,  but  that  finding,  for  reasons  herein- 
after appearing,  is  of  no  controlling  influence. 

The  proponent  of  the  will  of  June  27,  1912,  assails  the 
court's  findings,  and  insists  that  the  evidence  is  insufl5cient  to 
justify  a  finding  that  the  testatrix  was  insane  or  mentally  inca- 
pacitated at  the  times  aforesaid,  and  she  also  assails  the 
findings  respecting  the  issue  of  undue  influence.    We  1 

have  carefully  read  the  evidence  produced  by  all  the  in- 
terested parties,  and  while  the  evidence  respecting  the  mental 
capacity  of  the  deceased  is  not  as  convincing,  when  viewed  in 
the  light  of  all  the  circumstances  disclosed  by  the  evidence,  as  it 
might  be,  yet  there  is  some  substantial  evidence  in  support  of 
the  court's  fbadings  on  that  issue.  In  view,  therefore,  that  this 
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is  a  law  case  and  that  we  are  bound  by  the  findings,  if  sup- 
ported by  some  substantial  evidence,  we  may  not  interfere 
with  those  findings.  The  evidence  upon  the  issue  of  undue 
influence  is  weak  and  unsatisfactory,  yet,  as  before  stated, 
that  finding  is  not  of  controlling  influence,  and  hence  needs 
no  further  consideration. 

We  shall  consider  only  such  facts  as  have  a  controlling  in- 
fluence upon  the  result,  and  therefore  shall  eliminate  every- 
thing else  from  consideration. 

In  view  of  the  court's  findings,  therefore,  both  the  proposed 
will  of  July  5,  1911,  and  of  June  27,  1912,  must  fail.  This 
leaves  only  the  proposed  will  of  July  19, 1900,  to  be  considered. 
The  probate  of  that  will  is  controlled  by  Comp.  Laws  1907, 
section  3810,  which  reads  as  follows: 

**No  will  shall  be  proved  as  a  lost  or  destroyed  will,  unless 
the  same  is  proved  to  have  been  in  existence  at  the  time  of  the 
death  of  the  testator,  or  is  shown  to  have  been  fraudulently 
destroyed  in  the  lifetime  of  the  testator,  nor  unless  its  provi- 
sions are  clearly  and  distinctly  proved  by  at  least  two  credible 
witnesses." 

As  appears  from  the  court's  findings,  the  will  of  July  19, 
1900,  was  also  disallowed.  The  question  we  must  determine, 
therefore,  is  whether  the  court's  findings  respecting  that  will 
are  supported  by  evidence,  and  whether  its  conclusions  of  law 
with  respect  thereto  are  soimd.  The  facts  which  must  control 
upon  that  question  are  not  in  dispute.  In  substance  they  are 
that  on  July  19,  1900,  the  testatrix,  then  of  sound  and  dis- 
posing mind  and  memory,  duly  executed  the  will  last  proposed 
for  probate,  and,  pursuant  to  the  provisions  of  Comp.  Laws 
1907,  section  2740,  deposited  the  same  with  the  county  clerk 
of  Carbon  County ;  that  thereafter,  and  before  any  of  the  other 
proposed  wills  were  executed,  the  testatrix,  at  least  once,  in 
the  presence  of  one  witness,  saw  the  will  in  the  county  clerk's 
oflSce,  and  she  then,  and  at  other  times,  according  to  the  evi- 
dence, expressed  herself  as  being  satisfied  with  its  provisions ; 
that  the  will  was  recorded  in  a  book  in  the  county  clerk's 
office  by  a  young  lady  who  held  some  official  position  in  said 
office;  that  the  will  was  last  seen  in  the  county  clerk's  office 
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by  the  witnesses  who  testified  on  the  hearing,  in  March,  1912, 
and  its  contents  were  then  examined  by  them.  One  of  the 
witnesses  was  an  attorney  who  examined  the  will  for  the  pur- 
pose of  preparing  the  proposed  will  dated  June  27,  1912,  and 
which  will  he  prepared,  and  the  other  witness  was  the  husband 
of  the  proponent  of  the  will  of  1900.  The  will  as  recorded  in 
the  clerk's  oflSce  was  also  produced  in  court,  but  the  court 
refused  to  admit  it  in  evidence.  As  we  have  seen,  the  court 
found  that  on  July  5, 1911,  and  on  June  27, 1912,  the  testatrix 
"was  not  of  sound  mind  or  memory,"  and  that  she  then  was 
"incapacitated  from  making,  executing,  or  understanding  a 
will."  We  thus  have  a  case  where  the  will  in  question  was 
shown  to  have  existed  some  eight  months  after  the  testatrix 
had  become  insane,  as  found  and  declared  by  the  court,  which 
finding  and  declaration,  as  we  have  seen,  is  binding  upon  us 
and  upon  the  parties  in  interest. 

The  question  therefore  arises  whether  the  court's  finding 
that  the  will  "was  not  in  existence  at  the  time  of  the  death 
of  said  deceased"  is  supported  by  the  evidence.  The  evidence 
that  the  will  was  in  existence  at  least  eight  months  after  July  5, 
1911,  when  the  testatrix  was  found  and  declared  to  be  insane, 
is  not  disputed.  Nor  is  there  any  dispute  regarding  the  fact 
that  at,  and  for  some  time  before,  the  trial  the  will  could  not 
be  found  in  the  clerk's  oflSce  or  elsewhere.  No  one  testified 
who  saw  it  after  March,  1912,  and  no  one  seemed  to  know 
where  it  was.  In  other  words,  the  evidence  discloses  that  the 
will  could  not  be  found.  The  court,  therefore,  found  that  it 
did  not  exist  at  the  time  stated  in  the  finding.  This  case  is 
unique  in  that  the  will  in  question,  beyond  all  dispute,  was 
shown  to  be  existing  long  after  the  testatrix  possessed  the 
capacity  either  to  make  or  to  revoke  a  will.  The  purpose  of 
section  3810,  supra,  is  to  prevent  the  probate  of  wills  that  have 
been  revoked  by  the  testators  and  also  to  prevent  probate  of 
wills,  unless  it  is  shown  that  the  proposed  will  existed  at  the 
death  of  the  testators.  The  purpose  of  the  statute  is  to  pre- 
vent spurious  wills  from  being  proved. 

When  it  is  shown  that  the  testator  made  a  will,  but  that  it 
could  not  be  found  at  his  death,  then,  ordinarily,  the  pre- 
VolSO— 11 
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sumption  arises  that  he  himself  destroyed  it  for  the  purpose 
of  revoking  it  before  his  death.  The  provisions  of  sec- 
tion 3810,  supra,  have  been  adopted  in  a  number  of  2 
states.  Section  1339  of  the  California  Code  of  Civil 
Procedure  is  precisely  like  our  section  3810,  supra.  The 
statute  of  New  York  is  also  like  ours,  except  that  in  the  New 
York  statute  a  correct  copy  or  draft  of  the  will,  in  establish- 
ing its  provisions,  is  equivalent  to  one  witness.  The  same  is 
the  case  in  the  state  of  Washington.  The  statute  was  under 
consideration  in  California  in  Estate  of  Kidder,  66  Cal.  487, 
6  Pac.  326,  and  in  Estate  of  Patterson,  155  Cal.  626,  102  Pac. 
941,  26  L.  R.  A.  (N.  S.)  654,  132  Am.  St.  Rep.  116,  18  Ann. 
Cas.  625,  and  again  in  Estate  of  Campy  134  Cal.  233,  66  Pac. 
227.  In  the  Kidder  Case  it  was  held  that  where  a  will  had 
been  handed  to  the  testatrix,  who  was  ill  at  the  time,  and  that 
she  either  cast  it  into  an  open  fireplace,  or  it  accidentally  fell 
from  her  hands  into  the  open  fireplace  and  was  destroyed,  and 
she  thereafter  died  without  doing  anything  with  respect  there- 
to, the  will,  as  a  matter  of  course,  ceased  to  exist,  and  that  it 
was  not  fraudulently  destroyed  within  the  purview  of  the 
statute,  and  hence  probate  was  properly  denied.  The  statute 
in  another  proceding  was  again  before  the  Supreme  Court  of 
California  in  Estate  of  Camp,  supra,  and  the  Supreme  Court 
then  said: 

' '  This  provision  of  the  Code,  being  remedial  in  its  nature,  is  to  receive 
a  liberal  construction,  and  is  held  to  apply  as  well  to  a  mutilated  will, 
or  one  in  which  some  of  its  provisions  have  been  destroyed." 

The  only  purpose  in  referring  to  that  case  is  to  show  that 
the  statute  is  regarded  as  remedial,  and  hence  should  be  given 
a  fair  and  reasonable  construction  and  application.  That  is, 
if  the  whole  purpose  of  the  statute  can  be  subserved,  the  court, 
in  furtherance  of  justice,  may  well  give  its  provisions  a  fair 
and  even  a  liberal  construction  rather  than  a  narrow  and 
strict  one,  when  to  do  that  would  be  unfair  or  unjust.  The 
doctrine  of  liberal  construction  is  exemplified  by  the  Supreme 
Court  of  California  in  Estate  of  Patterson,  supra.  It  was  there 
shown  that  after  the  destruction  of  the  will  and  the  death  of  the 
testatrix  the  statute  was  amended  so  as  to  include  the  destruc- 
tion of  wills  by  a  public  calamity  as  well  as  those  destroyed  by 
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fraud.  It  was  accordingly  held  that  the  amendment  should 
apply,  although  the  will  was  destroyed  and  the  testatrix  had 
died  before  the  amendment  was  adopted. 

As  before  stated,  the  statute  is  also  in  force  in  various  other 
states  where  it  has  been  the  subject  of  judicial  consideration. 
Among  other  cases  we  refer  to  the  following:  Schultz  v. 
Schultz,  35  N.  Y.  653,  91  Am.  Dec.  88 ;  In  re  Cosgrove's  Will, 
31  Misc.  Rep.  422,  65  N.  Y.  Supp.  570 ;  Matter  of  Kennedy,  167 
N.  Y.  163,  60  N.  B.  442;  Collyer  v.  Collyer,  110  N.  Y.  481,  18 
N.  E.  110,  6  Am.  St.  Rep.  405 ;  In  re  MiUer's  WiU,  49  Or.  452, 
90  Pac.  1002,  124  Am.  St.  Rep.  1051,  14  Ann.  Cas.  277 ;  In  re 
Harris'  Estate,  10  Wash.  555,  39  Pac.  148;  In  re  Reiff eld's 
WiU,  36  Misc.  Rep.  472,  73  N.  Y.  Supp.  808. 

In  Schultz  V.  Schultz,  supra,  the  Court  of  Appeals  of  New 
York  considered  the  question  at  some  length.  In  that  case 
the  testator  executed  his  will  on  October  23,  1863.  He  left  it 
for  safe-keeping  with  one  of  the  beneficiaries,  who  placed  it 
in  his  trunk.  The  testator  died  on  September  20, 1865,  nearly 
two  years  after  he  had  executed  the  will,  and  left  it  with  the 
custodian  as  aforesaid.  When  the  testator  died  the  custodian 
supposed  the  will  was  in  the  trunk  where  he  had  placed  it,  but 
it  was  not  there,  and  could  not  be  found.  It  was  shown  that 
the  testator  did  not  have  the  will  in  his  possession  after  he 
placed  it  with  the  custodian,  and  before  his  death.  The  Court 
of  Appeals,  after  quoting  the  statute,  which  is  precisely  like 
ours,  except  that  it  contains  the  additional  provision  that  a 
correct  copy  or  draft  of  the  will  shall  be  deemed  equivalent 
to  one  witness,  says : 

"If  the  will  had  remained  in  the  custody  of  the  testator,  or  if  it  had 
appeared  that,  after  its  execution,  he  had  access  to  it,  the  presumption 
of  law  would  be,  from  the  fact  that  it  could  not  be  found  after  his 
decease,  that  the  same  had  been  destroyed  by  him.  *  *  *  As  to  the 
existence  of  the  will,  at  the  time  of  the  testator's  death,  we  have  the 
conceded  fact  of  the  execution  of  the  will,  and  of  the  aeposit  of  the  same 
with  a  custodian  for  safe-keeping.  The  custodian  testifies,  that,  after 
it  was  delivered  to  him,  at  the  time  of  its  execution,  he  never  parted  with 
its  possession,  but  locked  it  in  a  trunk,  and  supposed  it  was  there  at  the 
time  of  the  testator's  death.  Upon  search  made  for  it,  after  his  death, 
it  could  not  be  found.  There  is  not  a  scintilla  of  evidence,  or  a  circum- 
stance, to  show  that  the  testator  ever  had  possession  of  the  wUl,  after  its 
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execution  and  delivery  to  the  custodian.  It  follows,  therefore,  as  a  legal 
conclusion,  that  the  will  was  in  existence  at  the  time  of  his  death  (if  not 
then  fraudulently  destroyed  or  lost),  in  which  event,  it  being  now  lost  or 
destroyed,  either  by  accident  or  design,  it  should  be  established  as  a  valid 
will.  If  the  will  was  not  in  existence,  at  the  time  of  the  testator's  death, 
then  it  follows  equally  clear,  that  it  must  have  been  fraudulently  de- 
stroyed in  his  lifetime  or  lost.  The  fraud  mentioned  and  referred  to  in 
this  connection  is  a  fraud  upon  the  testator,  by  the  destruction  of  his 
will,  so  that  he  should  die  intestate,  when  he  intended  and  meant  to  have 
disposed  of  his  estate  by  will,  and  never  evinced  any  change  of  that  intent. 
It  is  undeniable,  from  the  facts  in  the  record,  that  either  this  will  was  in 
existence  at  the  time  of  the  death  of  this  testator,  or  that  it  had  been 
destroyed  in  his  lifetime,  without  his  knowledge,  consent,  or  procurement, 
or  accidentally  lost.  If  so  destroyed,  it  was  done  fraudulently  as  to  him, 
and,  in  judgment  of  law,  the  legal  results  are  the  same  precisely  as  if  it 
had  continued  in  existence  up  to  the  time  of  his  death.  In  either  con- 
tingency, it  was  his  last  will  and  testament,  and  its  loss  or  destmction, 
either  by  accident  or  design,  being  proven,  it  is  the  duty  of  the  court  to 
establish  it  as  the  will  of  this  testator.  The  judgment  of  the  Supreme 
Court  should  be  reversed,  and  a  new  trial  ordered,  costs  to  abide  the 
event.'' 

We  have  quoted  copiously  from  the  Schultz  Case  because 
what  is  there  said  reflects  the  opinions  of  the  courts  in  all  the 
other  cases  we  have  cited. 

In  the  case  cited  from  Oregon,  as  well  as  in  the  one  from 
Washington,  evidence  regarding  the  existence  of  the  will  at 
the  death  of  the  testator  was  circumstantial  and  in  some 
respects  very  inconclusive,  yet  it  was  held  that  the  wills  should 
be  admitted  to  probate.  In  the  Oregon  case  the  judgment  of 
the  lower  court  admitting  the  will  to  probate  was  afiSrmed, 
while  in  the  Washington  case  the  judgment  of  the  lower  court 
denying  the  will  to  probate  was  reversed,  and  it  was  ordered 
that  the  will  be  admitted  to  probate.  The  facts  in  those  cases 
were  different  from  the  facts  in  the  case  at  bar  only  in  that, 
in  those  cases,  the  testators  died  sane,  while  in  this  case  the 
finding  is  conclusive  that  the  testatrix  died  insane.  As  we 
have  shown,  however,  in  the  case  at  bar  the  evidence  is  con- 
clusive that  the  will  was  in  existence  a  long  time  after  the 
testatrix  was  insane  as  found  and  declared  by  the  court.  If, 
therefore,  t}ie  testatrix  was  insane  and  thus  incompetent  to 
make  a  will,  she  was  likewise  incompetent  to  revoke  one. 
Woerner,  Law  of  Decedent  Estates,  section  204;    AUison's 
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Devisees  v.  Allison's  Heirs,  37  Ky.  (7  Dana)  91,  where  the 
law  in  the  headnote  is  stated  thus : 
**It  requires  the  same  capacity  to  revoke  a  will  as  to  make  one." 
That  is  elementary,  and  we  think  no  one  will  dispute  it. 
In  the  cases  we  have  cited  it  is  held  that  in  case  it  is  shown 
that  the  testator  has  power  to  execute  a  will,  and  has  left  it 
with  a  depositor,  and  that  he  did  not  have  access  to  it  after 
its  deposit  and  before  his  death,  the  presumption  that  he  de- 
stroyed it  for  the  purpose  of  revoking  it  is  overcome.  That 
is  common  sense,  and,  we  may  add,  common  experience. 

Now,  in  this  case  it  is  conclusively  shown  that  the  will  ex- 
isted for  a  period  of  about  eight  months  after  the  testatrix 
became  insane  and  incapacitated  from  either  making  or  re- 
voking a   will.     True,   the   testatrix   continued   her 
physical  existence.    Her  mind,  however,  the  one  thing  3 

necessary  to  make  or  revoke  a  will,  was  gone.  The  tes- 
tatrix was  therefore  mentally  dead,  and  hence  incapable  of 
doiog  any  act  which  required  mental  consent  or  concurrence. 
It  was  therefore  legally  impossible  for  her  to  have  revoked  the 
will  of  July  19,  1900.  It  is  conclusively  proved,  therefore, 
that  she  did  not  revoke  it.  It  also  appears  that  no  one  either 
could  or  did  destroy  it  by  her  direction,  or  with  her  consent, 
since  legally  she  could  giva  neither.  What,  then,  are  the 
legitimate,  and  only  legitimate,  inferences  that  may  be  deduced 
from  the  undisputed  facts!  They  are:  (1)  That  the  will 
existed  at  the  mental  death  of  the  testatrix;  and  (2)  that  if 
it  was  destroyed,  it  was  without  her  knowledge  or  consent,  and 
therefore  its  destruction  could  not  revoke  it.  If,  therefore,  it 
had  been  conclusively  shown  that  the  will  of  July  19,  1900, 
continued  to  exist  nine  months  after  the  physical  death  of  the 
testatrix,  no  one  would  doubt  or  question  the  right  of  the 
proponent  thereof  to  have  the  same  admitted  to  probate,  in 
view  that  the  evidence  is  also  undisputed  that  the  testatrix 
was  sane  in  July,  1900,  and  that  the  will  was  in  all  respects 
executed  as  required  by  our  statute.  The  only  diflSculty, 
therefore,  lies  in  the  fact  that  the  testatrix  continued  to  live 
until  1915.  While  she  continued  to  live  physically,  she,  how- 
ever, was  as  much  dead  mentally  for  the  purpose  of  making 
or  revoking  a  will  as  she  now  is.    The  mere  fact  that  she  lived 
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is  of  no  consequence  now.  Nor  is  that  fact  of  any  importance 
so  far  as  the  purpose  of  the  statute  is  concerned.  When  it  is 
once  shown  that  a  testator  is  bereft  of  the  power  either  to 
change  or  to  revoke  an  existing  will,  and  it  is  further  shown, 
as  here,  that  .the  will  existed  long  after  the  power  to  revoke 
passed  from  the  testator,  then  such  a  will  fairly  comes  within 
the  provision  of  section  3810,  supra,  and  should  be  admitted 
to  probate  the  same  as  though  the  testator  had  physically  died. 
The  legal  effect  in  the  one  case  is  precisely  the  same  as  in  the 
other. 

We  are  of  the  opinion,  therefore,  that  the  court  erred  in  its 
finding  respecting  the  existence  of  the  will,  and  certainly 
erred  in  its  conclusion  of  law  and  judgment  denying  the  will 
of  July  19,  1900,  to  probate.  That  is,  the  finding  respecting 
the  existence  of  the  will,  then  construed  as  the  court  con- 
strued it,  is  erroneous. 

Counsel  for  proponent  has  also  assigned  other  errors.    One 
is  that  the  court  erred  in  excluding  from  evidence  the  record 
of  the  will.    We  cannot  see  in  what  way  the  record  of  the  will 
was  competent  as  independent  evidence.    Any  one  who 
had  compared  the  original  with  the  record  could,  as  a  4 

matter  of  course,  have  testified  to  the  correctness  of  the 
copy,  and  the  copy  could  then  have  been  used  as  an  examined 
copy  of  the  original.  Greenleaf,  Ev.  (16th  Ed.)  section  508. 
That  is,  any  person  who  had  made  a  copy  of  the  original  will, 
or  who  had  compared  the  original  with  the  prepared  copy, 
which  was  shown  to  be  a  correct  copy  of  the  original,  could  have 
presented  such  copy  as  secondary  evidence  under  the  rule  of 
examined  copy.  We  know  of  no  statute,  however,  and  none 
is  referred  to,  which  makes  the  record  of  an  unprobated  wiU 
competent  evidence.  The  court  did  not  err,  therefore,  in  re- 
fusing to  admit  the  record  of  the  will.  The  provisions  of  the 
will  were,  however,  clearly  established  by  other  competent 
evidence. 

We  remark  that,  in  view  that  the  will  of  July  19,  1900, 
makes  provision  for  the  protestant,  Hannah  Jorgensen,  her 
objections  must  likewise  fail.    Indeed,  an  objection  of 
that  character  is  not  good  as  a  ground  of  contest,  but  5 
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it  is  a  matter  that  may  be  presented  and  considered 
when  the  court  makes  distribution  of  the  estate  as  provided  in 
Comp.  Laws  1907,  section  2762. 

Nor  are  any  of  the  other  assignments  of  the  proponent  of 
the  will  material  now. 

In  view,  therefore,  that  the  question  involved  here  is  one 
purely  of  law  it  is  not  necessary  to  prolong  this  litigation. 
The  findings  and  conclusions  of  law,  so  far  as  the  same  are 
contrary  to  the  views  herein  expressed,  are  set  aside,  and  the 
cause  is  remanded  to  the  district  court,  with  directions  to 
vacate  and  set  aside  the  findings  of  fact  and  conclusions  of 
lav  aforesaid.  The  court  is  also  directed  to  modify  its  judg- 
ment in  so  far  as  thereby  the  will  of  July  19,  1900,  was  dis- 
allowed to  be  proved,  and  to  make  findings  of  fact  and  conclu- 
sions of  law  and  to  enter  judgment  admitting  said  will  to 
probate,  and  to  proceed  with  the  administration  of  the  estate 
in  the  usual  way.  Costs  of  the  appeal  to  be  paid  out  of  the 
general  assets  of  the  estate. 

Mccarty,  CORFMAN,  THURMAN,  and  GIDEON,  JJ., 
c(mcur. 


DEE  V.  SAN  PEDRO,  LOS  ANGELES  AND  S.  L.  R.  CO. 

No.  3035.    Decided  August  6,  1917.     (167  Pac.  246.) 

1.  Venue — ^Assignment  op  Cause  op  Action — ^Assignor's  Besidenge. 
Whenever  a  cause  of  action  is  assigned  without  consideration,  the 
assignor  continuing  to  be  the  real  party  in  interest,  the  assignee  is 
merely  a  trustee  or  collection  agent,  and  the  assignor,  the  real  party 
in  interest,  is  the  person  in  whose  favor  the  cause  of  action  arose 
within  Ck>mp.  Laws  1907,  section  2931x1,  providing  that  all  transitory 
causes  of  action  arising  without  the  state  in  favor  of  residents  shall 
be  brought  and  tried  in  the  county  where  such  resident  resides,  in 
the  county  where  the  principal  defendant  resides,  or,  if  the  latter  is 
a  corporation,  in  the  county  where  such  resident  resides,  or  in  the 
county  where  such  corporation  has  its  principal  place  of  business,  etc. 
(Page  174.) 

2.  Venue — Change — Fictitious  Assignment.  An  assignment  of  a 
cause  of  action,  with  or  without  consideration,  made  solely  to  confer 
jurisdiction  on  the  court  in  which  the  action  is  commenced,  thereby 
depriving  defendant  of  a  privilege  afforded  by  the  statutes  relating 
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to  venue,  will  not  prevail  against  a  proper  proceeding  to  change  the 
place  of  trial.    (Page  175.) 

3.  Corporations — ^Venue — Personal  Prtvileob — ^Waiver — Statute. 
Comp.  Laws  1907,  section  2931x1,  conferred  a  mere  personal  privilege 
on  a  corporation  sued  on  a  cause  of  action  arising  without  the  state 
which  could  be  waived  by  the  corporation.     (Page  175.) 

4.  Corporations — ^Venub — Privilege — ^Invocation — Statute.  It  re- 
quired a  seasonable  objection  or  motion  in  some  form  on  the  part  of 
defendant  corporation,  sued  on  a  cause  of  action  arising  without  the 
state,  to  invoke  its  privilege,  under  Comp.  Laws  1907,  section  2931x1, 
to  be  sued  in  the  county  where  it  had  its  principal  place  of  business, 
etc.,  and  to  bring  it  within  the  cognizance  of  the  court.    (Page  175.) 

5.  Venue — ^Application  for  Change.  If  the  application  for  change  of 
venue  is  based  on  the  ground  that  the  action  is  brought  in  the  wrong 
county,  it  should  negative  any  facts  and  circumstances  under  which 
such  county  would  be  the  proper  one.    (Page  175.) 

6.  Corporations — ^Venue — Bight  to  Change— Waiver.  Where  defen- 
dant corporation  moved  for  change  of  venue  without  negativing  the 
fact  that  plaintiff  was  a  bona  fide  purchaser  of  the  cause  of  action, 
in  which  case  the  action  was  commenced  in  the  proper  county,  and 
thereafter  it  developed  on  cross-examination  of  a  witness  that  plain- 
tiff was  not  a  bona  fide  purchaser,  but  defendant  did  not  renew  its 
motion,  assigning  specifically  the  newly  discovered  ground,  defendant 
waived  its  privilege  of  change  of  the  place  of  triaL     (Page  176.) 

7.  Appeal  and  Error — Harmless  Error.  In  an  action  for  damage  to 
a  shipment  of  horses,  error  in  overruling  defendant  railroad 's  motion 
for  nonsuit  on  the  ground  that  there  was  no  proof  of  the  terms  and 
stipulations  of  the  contract  of  transportation  sued  upon  was  rendered 
harmless  by  defendant 's  introducing  the  contract  in  evidence,  thereby 
obtaining  the  full  benefit  of  its  terms.*    (Page  178.) 

8.  Appeal  and  Error — Harmless  Error — Evidence.  In  an  action 
against  a  railroad  for  damages  to  a  shipment  of  horses,  where  the  jury 
did  not  allow  as  damages  for  any  one  of  the  horses  a  sum  greater 
than  the  value  agreed  upon  between  the  parties  in  the  vmtten  contract, 
the  road  was  not  prejudiced  by  the  court's  ruling  permitting  proof 
of  value  at  destination  instead  of  at  shipping  point,  as  provided  in 
the  contract     (Page  179.) 

9.  Pleading — ^Amendment  or  Complaint — Epfect.  In  an  action 
against  a  railroad  for  damages  to  a  shipment  of  horses,  where  the 
original  complaint  declared  for  damages  in  the  sum  of  $665,  and 
was  afterwards  amended  to  limit  the  territory  within  which  damages 
were  claimed  to  the  states  of  Nevada  and  California,  and  a  horse, 
which  afterwards  died,  having  been  injured  in  Utah,  was  worth  at 


^Boyd  V.  S.  P.,  L,A.a8,L,  B.  B.  Co.,  45  Utah,  449, 146  Pac  282. 
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least  $150,  verdict  for  $580  was  not  excessive  on  the  ground  that  the 
amendment  removed  the  horse  from  the  cause  of  action  and  reduced 
the  ad  damnum  of  the  complaint  to  $505.    (Page  180.) 

10.  Carriers — Carriage  op  Stock — Limitation  of  Liability — Epfbot. 
Where  a  contract  for  the  transportation  of  horses  limited  claim  for 
damages  on  account  of  any  one  animal  to  $100,  fixed  as  the  declared 
value,  and  the  shipper  sold  an  injured  mare  for  $75,  the  shipper  could 
recover  $80  damages  on  account  of  injuries  to  the  mare,  less  than  the 
declared  value,  and  was  not  limited  to  a  recovery  of  $25.*   (Page  181.) 

11.  Carriers — Carriage  of  Live  Stoc3K — ^Liability  for  Damage  by 
Beason  of  Deprivation  of  Food  and  Water.  A  railroad,  not  having 
provided  facilities  for  feeding  horses  shipped  while  they  were  in  its 
charge,  and  before  delivery  to  the  consignee,  became  liable  for  any 
damage  sustained  by  the  shipper  by  reason  of  the  animals  having 
been  deprived  of  food  for  a  period  in  excess  of  36  hours,  whether  the 
horses  were  in  the  cars  or  in  the  stockyard  awaiting  delivery,  the 
federal  statute  permitting  the  confinement  of  live  stock  without  food 
and  water  by  request  of  the  shipper  for  thirty-six  hours.   (Page  184.) 

12.  Appeal  and  Error — ^Review — Verdict.  The  Supreme  Court  cannot 
disturb  the  verdict  of  a  jury  sustained  by  substantial  evidence. 
(Page  185.) 

13.  Carriers — Carriage  op  Live  Stock — ^Damages — Sufficiency  of  Evi- 
dence. In  an  action  against  a  railroad  for  injuries  to  a  shipment  of 
horses,  evidence  held  to  sustain  an  award  of  damages  of  $20  per  head 
from  the  horses  having  been  deprived  of  food  during  more  hours  than 
was  permissible  under  federal  regulation.     (Page  187.) 

14.  AppEAii  AND  Error — Presumption — ^Instructions  Followed.  Un- 
less it  can  be  shown  that  the  jury  considered  other  causes  of  damage 
than  that  submitted  to  it  by  the  court,  it  must  be  presumed  that  it 
followed  the  court's  instruction,  and  that  the  damages  awarded  were 
exclusively  for  the  injuries  limited  by  the  instruction.     (Page  188.) 

Appeal  from  District  Court,  Second  District;   Hon.  J,  A. 
HoiveU,  Judge. 

Action  by  Claude  M.  Dee  against  the  San  Pedro,  Los  An- 
geles and  Salt  Lake  Railroad  Company,  a  corporation. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

Dana  T.  Smith  for  appellant. 

C.  C.  Richards  for  respondent. 

^BaM  V.  D.  4-  B.  0.  B,  Co.,  49  Utah,  58,  162  Pac.  79. 
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appellant's  points 

It  is  manifest  that  this  assignment  was  merely  for  the  pur- 
pose of  endeavoring  to  give  the  Weher  County  Court  juris- 
diction. Such  an  assignment  is  not  suflSeient  to  give  the  court 
jurisdiction. 

''Colorable,  collusive  or  fictitious  assignments  of  causes  of 
action,  made  merely  to  evade  the  provisions  of  venal  statutes, 
being  a  fraud  upon  the  court,  are  void  and  will  not  operate 
to  give  the  assignee  the  benefits  accorded  plaintiffs  under  the 
statutes."  40  Cys.,  p.  103;  Dijfenderffer  v.  Rowden,  83  Mo. 
App.  268 ;  Parsons  v.  Brown,  50  New  Hampshire  484 ;  Wald- 
rep  V.  Roqtiemore,  127  S.  W.  248 ;  Taylor  v.  Sturgis,  29  Tex. 
Civ.  App.  270;  68  S.  W.  538;  Jones  v.  Austin,  6  Tex.  Civ. 
App.  505;  26  S.  W.  144.  The  rule  laid  down  in  the  United 
States  Courts,  where  citizenship  of  the  parties  is  the  jurisdic- 
tional ground,  and  where  the  principal  is  the  same  as  it  is  in 
the  case  at  bar,  is  that  the  court,  in  determining  the  question 
of  jurisdiction,  looks  to  the  citizenship  of  the  real  parties  in 
interest,  not  to  that  of  merely  nominal  parties.  Huff  v.  Ilutck- 
inson,  14  Howard,  586;  14  Law  Edition,  553;  Bromne  v. 
Strode,  5  Cr.  303;  3  Law  Ed.  108;  McNutt  v.  Bland,  2  How- 
ard, 9;  11  Law  Ed.  159;  Myuse  of  Markley  v.  Baldwin,  112 
U.  S.  490;  Indiana  ex  rel,  Stanton  v.  Olover,  155  U.  S.  513; 
Williams  v.  Ritchie,  3  Dill.  406 ;  Ruckman  v.  Palisade  Land 
Co.,  1  Fed.  367;  Woolrich  v.  McKenna,  8  Fed.  650;  Wiggins 
V.  Bethune,  29  Fed.  51 ;  Voss  v.  Ninebar,  68  Fed.  974;  Blumen- 
thal  V.  Craig,  81  Fed.  320. 


A  just  and  liberal  construction  of  section  2931X1  Compiled 
Laws  of  1907,  means  that  when  a  resident  of  the  state  has 
a  cause  of  action  which  is  transitory  and  arose  out  of  the 
state  he  may  sue  either  in  the  county  where  he  resides  or  in 
the  county  where  the  principal  defendant  resides,  or  if  such 
defendant  is  a  corporation  then  where  it  has  its  principal 
place  of  business.  The  legislation  was  not  intended  to  hinder 
or  prevent  assignments  of  causes  of  action  for  value  and  in 
good  faith,  in  the  due  course  of  business,  or  to  make  tliem  more 
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onerous  to  collect  by  the  assignees  than  they  would  be  by  the 
assignors.  The  intent  was  and  is  to  allow  any  plaintiff  to 
commence  suit  in  his  own  county  or  in  the  defendant's  county, 
whichever  he  prefers.  Upon  this  point  the  case  of  Stone  v. 
Railroad  Co,  reported  in  32  Utah,  185-187,  is  directly  in  point. 
If,  however,  the  ctourt  should  hold  that  our  contention  is 
unsound  the  defendant  was  not  entitled  to  have  a  change  of 
venue  granted  for  neither  the  pleadings,  the  demand,  nor  the 
affidavit  upon  which  the  court  acted  disclosed  that  the  plaintiff 
was  not  a  resident  of  Weber  County  (wherein  the  suit  was 
commenced)  nor  did  they,  or  either  of  them,  charge  or  inti- 
mate that  the  assignment  of  the  cause  of  action  had  not  been 
bona  fide  and  for  a  valuable  consideration,  nor  that  the  assign- 
ment had  been  made  for  the  purpose  of  conferring  jurisdic- 
tion upon  the  court  to  hear  the  cause.  Under  such  a  state  of 
facts  the  trial  court,  and  this  court,  will  presume  that  the  trial 
court  had  jurisdiction.  40  Cyc.  153, 154, 157, 160, 165 ;  4  Enc. 
P.  &  P.  431,  432,  434,  435,  437;  Granger's  Union  v.  AsTie,  12 
Cal.  App.  143,  106  Pac.  890;  Adamson  v.  Bergen,  15  Colo. 
App.  396,  62  Pac.  630 ;  De  Wein  et  al  v.  Osborn,  12  Colo.  407, 
21  Pac.  190;  Chase  et  al,  v.  Railroad  Co.,  83  Cal.  468,  23  Pac. 
533;  Pioneer  S,  &  L.  Co,  v.  Peck,  (Tex.)  49  S.  W.  169. 

THURMAN,  J. 

Appeal  from  a  judgment  of  the  district  court  of  Weber 
Comity.  The  action  is  for  damages  caused  by  injuries  to  cer- 
tain horses  transported  by  appellant  as  a  common  carrier. 

The  complaint,  in  substance,  alleges  that  one  Sheffer  deliv- 
ered the  horses,  the  property  of  Sheffer  and  Stewart,  to  de- 
fendant at  Salt  Lake  City,  to  be  transported  to  Stewart  at 
Ix)8  Angeles  under  a  written  agreement  executed  by  the  par- 
ties for  safe  transport  and  delivery ;  that  there  were  twenty- 
three  horses,  of  the  value  of  $4,000 ;  that  Sheffer  and  Stewart 
agreed  to  pay  for  the  transportation  $216 ;  that  the  defendant 
did  not  safely  deliver  said  animals  according  to  agreement, 
but  in  a  negligent  and  careless  manner,  so  that  while  on  board 
the  train  outside  of  Utah,  and  in  the  states  of  Nevada  and 
California,  and  prior  to  their  delivery,  three  of  the  horses  were 
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injared  and  thereafter  died,  and  the  remaining  twenty  head 
were  deprived  of  food  and  water  and  became  starved, 
shrunken,  and  emaciated,  all  to  the  damage  of  the  owners  in 
the  sum  of  $665 ;  that  the  cause  of  action  was  thereafter  as- 
signed to  the  plaintiff. 

The  origintd  complaint  did  not  allege  that  the  damages  oc- 
curred outside  of  Utah,  and  the  defendant  appeared  and  de- 
murred to  the  complaint,  and  at  the  same  time  filed  an  afSdavit 
to  the  effect  that  defendant  is  a  corporation  with  its  principal 
place  of  business  at  Salt  Lake  City,  Salt  Lake  County,  Utah ; 
also  an  a£3davit  of  merits  with  demand  in  writing  that  the 
trial  of  the  action  be  had  in  Salt  Lake  County,  under  the  pro- 
visions of  chapter  93,  Sess.  Laws  Utah  1913.  Thereafter  the 
demurrer  and  application  for  a  change  of  venue  came  on  for 
hearing,  and  the  plaintiff  was  permitted  to  amend  his  com- 
plaint so  as  to  show  that  the  cause  of  action  arose  outside  of 
the  state  of  Utah.  The  demurrer  was  overruled,  and  the  mo- 
tion for  a  change  of  venue  denied. 

Defendant  filed  an  answer  admitting  that  it  received  the 
horses  under  a  written  agreement  to  transport  them  to  Los 
Angeles ;  that  some  of  the  horses  were  injured.  For  want  of 
knowledge  defendant  denied  the  assignment  to  plaintiff,  and, 
generally,  denied  the  remaining  allegations  of  the  complaint. 
Further  answering,  defendant  pleaded,  in  effect,  the  terms  of 
the  written  agreement,  the  material  parts  of  which  will  be 
referred  to  as  the  same  become  necessary  in  the  course  of  this 
opinion.    Defendant  also  alleged  the  court  had  no  jurisdiction. 

Plaintiff  filed  a  reply  admitting  and  denying  certain  alle- 
gations of  new  matter  in  the  answer. 

The  case  was  tried  to  a  jury,  resulting  in  a  verdict  for 
plaintiff  in  the  sum  of  $712.02,  including  interest,  for  which 
sum  judgment  was  entered. 

Appellant  has  alleged  numerous  assignments  of  error.  Such 
as  have  not  been  waived  will  be  considered  and  disposed  of  in 
the  order  presented  in  appellant's  brief. 

The  application  for  a  change  of  venue  was  made  under  the 
provisions  of  chapter  93,  Sess.  Laws  Utah  1913.  The  statute 
re-enacts  sections  2932  and  2933  of  the  Revised  Statutes  of 
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1898,  which  had  been  repealed  by  the  Legislature  in  1901 
(Laws  1901,  e.  23).  The  sections,  as  amended,  provide  in 
part; 

''In  all  other  cases  (meaning  cases  not  included  in  the  pre- 
ceding sections  of  Comp.  Laws,  1907)  the  action  must  be  tried 
in  the  county  in  which  the  defendants,  or  some  of  them,  reside 
at  the  commencement  of  the  action,''  etc. 

The  application,  affidavit  and  demand  for  change  of  venue 
were  regular  and  in  due  form.  The  proceeding  was  regular 
in  every  respect  and  sufficient,  as  the  case  then  stood,  to  entitle 
defendant  to  have  the  action  transferred  to  Salt  Lake  County. 
At  this  stage  of  the  proceeding,  however,  the  plaintiff  ob- 
tained permission  of  the  court  to  amend  his  complaint  by 
alleging  that  the  cause  of  action  arose  outside  of  Utah  and  in 
the  states  of  Nevada  and  California.  By  this  amendment  the 
case  was  brought  within  the  provisions  of  the  next  preceding 
section  of  Comp.  Laws  Utah  1907,  viz.  section  2931x1,  which^ 
in  part,  provides: 

'*A11  transitory  causes  of  action  arising  without  this  state 
in  favor  of  residents  of  this  state  shall,  if  suit  is  brought 
thereon  in  this  state,  be  brought  and  tried  in  the  county  where 
such  resident  resides,  or  in  the  county  where  the  principal 
defendant  resides,  or  if  the  principal  defendant  is  a  corpora- 
tion, then  in  the  county  where  such  resident  resides  or  in  the 
county  where  such  corporation  has  its  principal  place  of  busi- 
ness, subject  however,  to  a  change  of  venue  as  provided  by 
law,"  etc. 

The  amendment  destroyed  the  effect  of  appellant's  motion 

by  materially  changing  the  conditions  which  existed  at  the 

time  the  motion  was  made.    The  record  does  not  disclose  that 

tAe  motion  was  renewed  or  a  new  one  filed,  but,  as  respondent 

in  this  brief  admits  that  appellant  renewed  its  motion  after 

the  complaint  was  amended,  we  will  assume  that  such  was  the 

^^^^'     If  it  was  renewed,  however,  it  must  have  been  in  the 

^^e  form  as  the  one  made  before  the  complaint  was  amended. 

^^^  sufficiency  of  the  motion,  under  the  changed  conditions, 

M  therefore  drawn  sharply  in  question. 
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Appellant  has  assigned  as  error  the  overruling  of  the  motion 
and  earnestly  contends  that  the  motion  should  have  been 
granted.  Before  proceeding  to  a  determination  of  this  ques- 
tion it  is  necessary  to  arrive  at  a  rational  and  intelligent 
understanding  of  the  real  point  in  controversy  between  the 
parties.  Appellant  contends  that,  under  the  section  of  the 
statute  last  quoted,  the  cause  of  action  arose  in  favor  of 
Sheflfer,  one  of  the  owners  of  the  property,  residing  in  Cache 
County,  and  that  therefore  either  Cache  County  or  Salt  Liake 
County  where  appellant's  principal  place  of  business  is  lo- 
cated, was  the  county  in  which  the  action  should  have  been 
commenced;  that,  even  though  the  assignee  might  have  had 
the  right  to  sue,  as  plaintiff,  still  he  should  have  sued  in  one 
or  the  other  of  the  counties  named.  On  the  other  hand  as,  we 
understand  it,  the  respondent  contends  that  the  assignee  is 
the  person  in  whose  favor  the  cause  of  action  arose  in  the 
sense  of  the  statute  in  question,  and  therefore  the  action  was 
properly  commenced  in  the  county  of  his  residence,  to  wit, 
Weber  Comity.  These  contentions  of  the  parties  involve  a 
construction  of  the  statute  in  question,  and  for  that  reason 
the  question  assumes  an  importance  outside  of  the  present 
case.  The  court  is  of  the  opinion  that  both  contentions  are 
right  under  certain  conditions  and,  under  certain  other  condi- 
tions both  are  wrong. 

We  believe  that  both  reason  and  authority  on  this  subject 
support  the  view  that,  whenever  a  cause  of  action  is  assigned 
without  consideration,  the  assignor  remaining  and  continuing 
to  be  the  real  party  in  interest,  the  assignee  is  nothing 
more  than  a  trustee  or  collection  agent,  and  the  assignor,  1 

the  real  party  in  interest,  is  the  person  in  whose  favor 
the  cause  of  action  arose  in  the  sense  of  the  statute,  and  the 
county  where  he  resides,  or  the  county  where  the  defendant 
resides,  or,  if  a  corporation,  where  it  has  its  principal  place 
of  business,  is  the  county  in  which  the  action  should  be  com- 
menced. 

The  court  is  further  of  the  opinion  that,  if  it  should  be 
made  seasonably  to  appear  that  an  assignment  of  a  cause  of 
action,  either  with  or  without  consideration,  is  made  for  the 
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sole  purpose  of  conferring  jurisdiction  upon  the  court 
in  which  the  action  is  commenced,  thereby  depriving  2 

defendant  of  a  privilege  afforded  by  the  statutes  re- 
lating to  venue,  such  attempt  should  not  be  permitted  to 
prevail  against  a  proper  proceeding  to  change  the  place  of 
trial. 

*  ^  Colorable,  collusive,  or  fictitious  assignments  of  causes  of  action  made 
merely  to  evade  the  provisions  of  venue  statutes  being  a  fraud  upon  the 
eourt  are  void,  and  will  not  operate  to  give  the  assignee  of  the  benefits 
accorded  plaintiffs  under  the  statute. ' '    40  Cyc.  103,  and  cases  cited. 

The  foregoing  excerpt  from  Cyc.  is  quoted  in  appellant's 
brief,  as  are  also  the  cases  cited  in  the  note.  They  are  all  in 
point. 

The  remainder  of  the  paragraph  from  which  the  above  is 
quoted  reads  as  follows: 

*  *  The  rule  is  otherwise,  however,  as  to  the  venue  of  an  action  by  a  bona 
fide  assignee  for  a  valuable  consideration  who  has  been  guilty  of  no  fraud 
or  collusion." 

See,  also,  NcUional  Exchange  Bank  v.  Foley  et  cU.,  27  Tex. 
Civ.  App.  450,  66  S.  W.  249 ;  Leahy  v.  Ortiz,  38  Tex.  Civ. 
App.  314,  85  S.  W.  824. 

The  district  court  of  Weber  County,  being  a  court  of  gen- 
eral jurisdiction,  had  jurisdiction  of  the  subject-matter  of  this 
action.  The  statute  under  review  fixing  the  venue  conferred 
a  mere  personal  privilege  which  could  be  waived  by 
the  privileged  party.  40  Cyc.  110.  It  required  a  sea-  3, 4, 5 
sonable  objection  or  motion  in  some  form  to  invoke 
the  privilege  and  bring  it  within  the  cognizance  of  the  court. 
This  was  done  in  the  case  at  bar,  as  before  stated,  prior  to  the 
complaint  being  amended,  and  at  that  time  was  in  due  form, 
because,  as  the  case  then  stood,  it  was  within  the  venue  statute 
as  amended  by  Laws  Utah  1913,  c.  93.  But  when  the  com- 
plaint was  amended,  and  the  cause  of  action  was  alleged  to 
have  arisen  outside  of  the  state,  the  case  was  then  brought 
within  th%  provisions  of  another  and  different  section  of  the 
statute,  and  the  question  presented  for  consideration  is :  Was 
the  motion  of  defendant  sufficient  as  an  application  for  change 
of  venue  in  view  of  the  altered  situation  caused  by  the  amend- 
ment t 
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' '  If  the  application  is  based  on  the  ground  that  the  action  is  brought 
in  the  wrong  county,  it  should  negative  any  facts  and  circumstances  under 
which  such  county  would  be  the  proper  one. ' '    40  Cyc.  154. 

See  Adamson  v.  Bergen,  15  Colo.  App.  396,  62  Pac.  629 ; 
Granger's  Union  v.  Ashe,  12  Cal.  App.  143,  106  Pac.  889; 
Pearce  v.  WaUis,  58  Tex.  Civ.  App.  315,  124  S.  W.  496.  Ap- 
pellant's motion  to  change  the  place  of  trial  nowhere  negatived 
certain  conditions  under  which  Weber  County  may  have  been 
the  proper  county.  It  did  not  negative  the  fact  that  plaintiff 
may  have  been  a  bona  fide  purchaser  of  the  cause  of  action, 
in  which  case,  as  we  have  seen,  the  action  was  commenced  in 
the  proper  county.  It  did  not  negative  the  fact  that  Sheffer 
was  a  resident  of  Weber  County,  which  should  have  been  done 
if  appellant's  construction  of  the  statute  was  correct.  It  is 
true  respondent  for  some  reason  supplied  this  omission  by 
filing  aflBdavits  showing  that  Sheffer  was  not  a  resident  of 
Weber  County,  and  if  we  concede  that  this  was  sufficient  on 
that  point,  still  the  omission  to  negative  the  fact  that  plaintiff 
was  a  bona  fide  purchaser  was  a  fatal  defect  in  the  proceeding 
which  justified  the  court  in  denying  the  motion. 

During  the  trial  of  the  case  before  the  jury,  however,  it 
developed  on  cross-examination  of  Sheffer,  a  witness  for  the 
plaintiff,  that  plaintiff  was  not  a  bona  fide  purchaser  of  the 
cause  of  action;   that  he  paid  no  consideration  for  it 
whatever;  that  he  was  a  mere  collection  agent  for  6 

Sheffer  and  Stewart,  the  real  parties  in  interest.  Ap- 
pellant insists  that,  inasmuch  as  this  was  the  first  knowledge 
appellant  had  of  the  fact,  it  should  be  permitted  to  avail 
itself  of  the  information  thus  received  even  at  that  stage  of 
the  case  in  support  of  its  motion  to  change  the  place  of  trial. 
Under  the  view  we  have  already  expressed,  if  this  fact  had 
been  shown  at  the  proper  time  and  at  the  proper  stage  of  the 
proceeding,  the  appellant  would  have  been  entitled  to  have 
the  cause  transferred  to  either  Cache  or  Salt  Lake  County; 
but  the  serious  question  is :  Can  appellant  avail  itself  of  infor- 
mation obtained  on  the  trial  of  a  case  on  its  merits  where,  as 
in  this  case,  it  did  not  renew  its  motion  and  assign  specifically 
the  newly  discovered  groimd  for  the  motion  ?  No  motion  was 
offered,  no  showing  was  made,  and  no  objection  was  inter- 
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posed  to  further  proceeding  with  the  triaL  It  was  not  even 
suggested  in  the  motion  for  a  nonsuit  which  was  made  after 
plaintiff  rested  his  case.  Can  a  party  on  a  question  of  this 
kind,  which,  as  before  stated,  is  only  a  question  of  personal 
privilege,  aftei'  he  obtains  information  upon  which  he  might 
invoke  that  privilege,  proceed  with  the  trial  upon  the  merits 
of  the  cause  without  jeopardizing  the  privilege  itself!  Can 
he  thus  avail  himself  of  the  chance  of  obtaining  a  favorable 
result  on  the  merits  of  the  case,  and  if  he  fail  in  that,  then 
be  heard  to  complain  on  the  grounds  that  the  trial  was  had 
in  the  wrong  county?  We  think  not.  It  is  contrary  to  every 
rule  of  practice  with  which  we  are  familiar.  We  do  not  wish 
to  be  understood  as  holding  that,  even  if  appellant  had  ob- 
jected to  proceeding  with  the  trial  under  the  circumstances 
mentioned,  it  could  have  effected  a  change  of  venue  at  that 
stage  of  the  proceedings ;  but,  had  seasonable  steps  been  taken 
as  soon  as  practicable  after  appellant  became  informed  of  the 
fact,  a  different  question  would  have  been  presented,  which, 
however,  we  need  not  attempt  to  decide  in  this  opinion. 

As  we  understand  the  record,  the  trial  court  did  not  err  in 
denying  appellant's  motion  for  a  change  of  venue,  and  all 
the  assignments  based  upon  this  alleged  error  must  therefore 
fail 

The  next  matter  complained  of  by  appellant  in  the  order 
of  its  argument  is  the  omission  of  plaintiff  to  prove  the  writ- 
ten agreement  referred  to  in  plaintiff's  complaint  under 
which  the  horses  were  shipped  to  Los  Angeles,  and  the  failure 
of  the  court  to  compel  plaintiff  to  make  such  proof.  Appel- 
lant raises  this  question  under  its  twelfth  assignment  of  error, 
in  which  it  is  alleged  that  the  court  erred  in  overruling  de- 
fendant's motion  for  a  nonsuit,  to  which  ruling  defendant 
excepted. 

The  principal  grounds  alleged  in  support  of  defendant's 
motion  for  a  nonsuit  were  that  there  was  no  proof  of  the  terms 
and  stipulations  of  the  contract  sued  upon,  the  written  con- 
tract alleged  in  the  complaint  not  having  been  introduced  in 
evidence,  and  no  attempt  to  prove  its  terms  and  stipulations 
as  secondary  evidence. 
Vol  50—12 
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The  motion  for  a  nonsuit  was  overruled  by  the  court  appar- 
ently upon  the  grounds  that,  having  admitted  that  there  was 
a  contract  entered  into  for  the  transportation  of  the  animals, 
the  burden  was  on  the  defendant  to  prove  any  special 
terms  of  the  contract  that  might  limit  its  liability.  7 

We  need  not  discuss  the  reasons  assigned  by  the  court 
whether  the  same  were  valid  or  invalid,  or  whether  the  ruling 
amounted  to  a  reversible  error  at  the  time  it  was  made. 
Whatever  might  have  been  the  effect  of  the  order  overruling 
the  motion  for  a  nonsuit  was  rendered  entirely  harmless  and 
nonprejudicial  by  the  defendant  itself.  It  introduced  the 
contract  in  evidence,  and  thereby  obtained  the  full  benefit  of 
its  terms.  A  party  to  an  action  may  not  retain  the  benefit  of 
an  exception  to  the  exclusion  of  evidence  after  he  has  had 
the  full  benefit  of  the  evidence  itself.  There  is  no  difference 
between  such  a  case  and  the  contention  of  appellant  on  the 
point  in  question.  This  court  has  heretofore  determined  this 
identical  question  in  a  case  in  which  appellant  was  a  party 
defendant.  Boyd  v.  8.  P.,  L.  A.  &  8.  L.  B,  B.  Co.,  45  Utah, 
449,  146  Pac.  282.    This  assignment  must  also  fail. 

Appellant,  under  assignments  7,  8,  9,  10,  and  11,  excepted 
to  the  rulings  of  the  court  in  permitting  respondent,  over 
appellant's  objection,  to  prove  the  value  of  the  animals  shipped 
at  Los  Angeles.  It  was  provided  in  the  written  agreement 
introduced  by  appellant  that  all  claims  for  loss  or  damage  to 
each  of  the  animals  shipped  should  be  adjusted  on  the  basis 
of  value  at  the  time  and  place  of  shipment,  not  exceeding  the 
declared  value  which  had  been  fixed  at  $100  per  head. 

Appellant  contends,  and  with  much  reason  and  force,  that 
permitting  respondent  to  prove  the  value  of  the  animals  at 
Los  Angeles,  the  point  to  which  they  were  shipped,  instead 
of  at  Salt  Lake  City,  the  place  from  which  they  were  shipped, 
was  in  contravention  of  the  terms  of  the  contract,  and  there- 
fore error.  We  are  of  the  opinion  that  this  contention  of 
appellant  is  well  founded,  and  if  the  error  is  prejudicial,  the 
assignments  of  error  on  this  point  should  prevail.  Was  the 
error  prejudicial?  The  evidence  admitted  over  appellant's 
objection  could  by  no  possibility  affect  the  value  of  more  than 
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three  of  the  horses  in  question:  (1)  A  horse  described  as  a 
bay  gelding,  injured  in  Utah;  (2)  another  horse,  which  died 
from  injuries  received;  (3)  still  another  injured,  which 
plaintiff  sold  for  $75.  The  horses  were  of  the  actual  value 
of  $175  per  head. 

The  court,  by  instruction,  excluded  from  the  jury  all  con- 
sideration as  to  the  horse  injured  in  Utah,  because  it  was 
outside  the  claim  made  by  plaintiff.    As  to  the  second,  which 
died,  the  jury  allowed  the  sum  of  $100,  the  declared 
value  under  the  contract.  For  the  third  animal  the  jury  8 

allowed  the  plaintiff  $80,  which  was  less  than  the  de- 
clared value,  and,  besides  this,  the  plaintiff  had  sold  the  animal 
for  $75.  Thus  it  appears  the  jury  did  not  allow  for  any  one 
of  said  horses  a  sum  greater  than  the  value  agreed  upon  be- 
tween plaintiff  and  defendant  in  the  written  contract.  How 
then  was  appellant  prejudiced  by  the  ruling  of  the  court  per- 
mitting proof  of  value  at  Los  Angeles  instead  of  at  Salt  Lake 
city,  as  provided  in  the  shipping  contract!  There  was  no 
direct  proof  at  all  as  to  the  value  in  Salt  Lake  City,  the  place 
where  the  value  ought  to  have  been  established,  but  there  was 
indirect  proof  of  a  very  satisfying  character.  It  was  shown 
that  the  horses  were  purchased  at  Pocatello,  Idaho,  for  the 
sum  of  $125  each ;  thence  shipped  via  Salt  Lake  City  to  Los 
Angeles  to  a  higher  market.  They  were  rebilled  at  Salt  Lake 
City.  The  presumption  is  almost  conclusive  that  the  horses 
were  worth  more  in  Salt  Lake  City  than  in  Pocatello,  because 
they  were  nearer  the  better  market.  In  addition  to  this,  as 
stated  by  respondent,  appellant  requested  the  court  to  instruct 
the  jury  as  to  the  animal  that  died  that  it  could  not  find  a 
verdict  for  more  than  $100,  thus  recognizing  the  right  of  the 
jury  to  find  to  that  extent,  notwithstanding  the  absence  of 
direct  proof  of  the  value  at  Salt  Lake  City.  The  court  so  in- 
structed the  jury,  and  the  jury  followed  the  instruction.  We 
are  inclined  to  hold,  if  the  court  erred  at  all  in  admitting  the 
evidence  in-question,  it  was  error  without  prejudice,  and  there- 
fore all  the  assignments  of  error  based  upon  this  ruling  of  the 
court  are  without  merit. 
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In  connection  with  the  horse  injured  in  Utah,  appellant 
complains  that  the  damages  awarded  by  the  jury  are  exces- 
sive.   It  raises  this  question  on  its  motion  for  a  new  trial, 
which  was  overruled.    Appellant's  contentions  are  that 
plaintiff  alleged  his  entire  damage  in  the  complaint  at  9 

$665;  that  this  sum  included  the  value  of  the  horse 
injured  in  Utah,  which  afterwards  diedj  that  this  horse, 
under  the  complaint,  as  amended,  was  entirely  outside  the 
case,  and  consideration  thereof  was  taken  from  the  jury  by 
instruction  of  the  court ;  that  the  testimony  showed  that  the 
value  of  this  horse  was  from  $150  to  $!).8(>,  and  the  court  should 
have  instructed  the  jury  to  deduct  the  value  of  the  horse  from 
the  total  amount  demanded  in  the  complaint,  but,  instead  of 
so  doing,  the  court  instructed  the  jury  that  if  it  found  for  the 
plaintiff  it  could  allow  the  total  amount,  not  exceeding  $665, 
the  amount  demanded  in  the  complaint.  It  is  then  contended 
by  appellant  that  if  the  jury  had  deducted  the  lowest  value, 
$150,  it  could  not  have  found  a  verdict  for  more  than  $505, 
whereas  the  jury  found  $580,  exclusive  of  interest,  which 
made  the  verdict  excessive  to  the  extent  of  $75.  It  required 
an  ingenious  process  of  reasoning  to  reach  this  result,  and  we 
confess  our  inability  to  see  the  logic  of  the  contention.  As 
before  stated,  the  original  complaint  declared  for  damages  in 
the  sum  of  $665,  and  was  afterwards  amended,  not  by  chang- 
ing the  sum  prayed  for,  but  by  limiting  the  territory  within 
which  damages  were  claimed,  to  wit,  within  the  states  of 
Nevada  and  California.  Now,  if  the  damages  awarded  by 
the  jury  were  for  injury  done  only  in  the  states  of  Nevada  and 
California,  and  were  within  the  amount  prayed  for  in  the 
amended  complaint,  and  within  the  evidence,  we  are  unable 
to  see  what  grounds  appellant  has  to  complain  of  excessive 
damages  on  this  account.  Plaintiff  could  have  amended  his 
complaint  by  increasing  the  amount  of  damages  prayed  for, 
if  he  had  desired,  and  the  only  effect  of  the  amendment  he  did 
make  on  the  matter  of  damages  was  to  eliminate  all  damages 
in  the  state  of  Utah  and  transfer  the  entire  amoHUt  daimed 
to  injuries  occurring  in  Nevada  and  California.  Besides  this, 
we  cannot  understand  what  the  injury  done  to  the  horse  in 
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Utah,  or  the  value  of  that  horse,  had  to  do  with  the  case  after 
the  plaintiff  amended  his  complaint,  and  especially  after  the 
court,  hy  positive  instruction,  took  that  matter  from  the  jury. 
-As  shown  by  the  verdict,  the  jury  followed  the  instructions 
of  the  court.  Neither  the  court  nor  the  jury  erred  in  respect 
to  this  charge  of  excessive  damages. 

Appellant  charges  as  error  the  refusal  of  the  court  to  instruct 
the  jury  as  requested  in  the  latter  part  of  its  request  No.  12, 
which  in  part  reads  as  follows : 

''And  if  you  find  from  the  evidence  that  the  mare  which 
was  afterwards  sold  for  the  sum  of  $75  was  injured  in  either 
the  state  of  Nevada  or  the  state  of  California  as  the  result  of 
the  negligence  of  the  defendant,  you  can  only  allow  the  plain- 
tiff the  sum  of  $25  for  the  damages  to  her." 

The  court  refused  that  portion  of  the  request  on  account  of 
its  limitation  as  to  the  amount  of  damages  that  might  be 
recovered. 

As  before  stated,  the  contract  between  the  parties  limited 
the  claim  respondent  might  make  for  damages  on  account  of 
any  one  animal  to  a  sum  not  exceeding  $100,  which  had  been 
fixed  as  the  declared  value.  The  mare  referred  to  in 
that  portion  of  the  request  we  have  quoted  was  injured  10 
while  in  transit,  and  afterwards  sold  by  plaintiff  for 
$75.  Appellant's  request  was  based  upon  the  assumption 
that,  as  the  declared  value  was  only  $100,  and  the  plaintiff 
sold  the  mare  for  $75,  the  jury  should  not  be  permitted  to 
award  the  plaintiff  a  sum  exceeding  $25.  The  court  refused 
to  instruct  as  requested,  and  the  jury  awarded  plaintiff  $80 
damages  on  account  of  injury  to  the  mare.  The  amount 
allowed  being  less  than  $100,  the  declared  value  fixed  by  the 
parties,  the  ruling  of  the  court  affords  no  grounds  for  com- 
plaint on  the  part  of  appellant.  The  sum  of  $100  per  head 
was  fixed  as  the  greatest  amount  plaintiff  could  recover  from 
the  defendant,  either  for  injury  or  total  loss,  and  it  had  no 
relation  whatever  to  what  plaintiff  might  realize  for  the  animal 
from  other  sources.  This  question  has  been  determined  by 
this  court  in  a  recent  case  adversely  to  appellant's  contention. 
Baird  v.  D.  &  R.  Q.  R.  Co.,  49  Utah,  58,  162  Pac.  79.    We 
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see  no  reason  for  departing  from  the  rule  announced  in  that 
case. 

In  the  written  contract  under  which  the  animals  were 
shipped  respondent  agreed  '*to  load  said  live  stock  at  point  of 
shipment,  unload  and  reload  at  resting  places,  and  unload  at 
destination  and  to  feed  and  water  at  his  expense,  and  to  ac- 
company and  attend  said  live  stock  en  route  and  to  destina- 
tion.*' It  was  known  by  the  evidence  that  the  horses  were  not 
fed  promptly  upon  being  unloaded  at  Los  Angeles.  The 
federal  statute  in  such  cases  permits  the  confinement  of  the 
animals  without  food  and  water  for  a  period  of  twenty-eight 
hours.  By  request  of  the  shipper  this  period  may  be  ex- 
tended to  thirty-six  hours.  The  request  was  made  in  the 
present  case.  The  horses  arrived  at  Los  Angeles  at  eleven 
p.  M.,  having  then  been  confined  without  food  and  water  for 
a  period  of  thirty-three  hours,  which,  as  we  have  shown,  was 
permissible  under  the  federal  statute  and  the  request  of  the 
shipper  above  referred  to.  The  horses  were  then  taken  to  the 
stockyard  and  unloaded  at  about  one  a.  m.  next  morning.  No 
food  had  been  provided,  nor  could  any  be  obtained  by  the 
shipper  before  seven  o'clock  a.  m.  The  shipper  could  not 
procure  a  delivery  of  the  horses  to  him  until  the  freight  was 
paid,  and  he  could  not  pay  the  freight  until  the  office  opened 
in  the  morning.  The  testimony  tends  to  show  the  horses  were 
not  fed  until  about  seven  or  eight  o'clock  a.  m.  after  a  confine- 
ment without  food  for  over  thirty-nine  hours.  Appellant 
contends,  under  the  provision  of  the  shipping  contract  above 
quoted,  that  it  was  not  responsible  for  any  damages  to  the 
animals  after  they  were  unloaded  at  Los  Angeles ;  that  its  duty 
as  a  carrier  ceased  at  that  point;  that  it  owed  no  duty  to 
furnish  food  at  the  stockyards  in  Los  Angeles,  and  that  the 
shipper  had  agreed  to  feed  the  horses  himself.  Evidence  of 
what  occurred  in  Los  Angeles  after  the  horses  were  unloaded 
was  objected  to  by  appellant  and  assigned  as  error;  also  an 
instruction  of  the  court  authorizing  the  recovery  of  damages 
for  failure  to  provide  food  and  the  refusal  of  appellant's 
request  to  instruct  that  the  defendant  was  not  liable  after 
the  horses  were  unloaded  are  likewise  assigned  as  error.    The 
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jury  found  as  damages  for  the  plaintiff  for  each  of  the  twenty 
head  of  horses  the  sum  of  $20,  and  under  the  complaint  this 
damage  is  limited  to  injury  done  by  being  deprived  of  food 
and  water  for  the  period  in  excess  of  thirty-six  hours. 

The   contention  of  appellant  on  this  point  is  that  it  is  not 

liable  for  damages  on  this  account,  inasmuch  as  the  shipper 

had  agreed  to  feed  and  water  the  animals,  and,  furthermore, 

that  it;  is  not  liable  for  any  damages  after  the  horses  were 

unloaded.    In  support  of  these  propositions  appellant  cites 

^0,  I>ac.  V.  Texas  (C.  C.)  41  Fed.  913;  Ga.  Ry,  cfe  5.  Co,  v. 

^^id,    91  Ga.,  377,  17  S.  E.  934;  Central  R.  v.  Bryant,  73  Ga. 

722;  Z/,  8.  V.  Philadelphia  R.  R,  Co,  (D.  C.)  223  Fed.  207-211 ; 

Paul  ^.  Pennsylvania  Ry.  Co,,  70  N.  J.  Law,  442,  57  Atl.  139; 

Pt.  V%rorth  &  Denver  City  R,  R,  Co,  v.  Daggett,  87  Tex.  322, 

2S  S.  ^.  525 ;  Hengstler  v.  Flint  <fe  P,  M,  R.  R,,  125  Mich.  530, 

84  M.   w.  1067.    These  cases  are  nearly  all  in  point  upon  the 

Proi>osition  that  a  special  contract  whereby  the  shipper  as- 

^^^^^s  the  duty  of  feeding  and  watering  live  stock  en  route  is 

a  va,lid  stipulation,  not  against  public  policy,  and  binding  on 

the    sliipper.    Some  of  them  are  federal  cases  in  which  the 

ProArisions  are  construed  liberally  in  favor  of  the  shipper,  and 

Biost    of  them  are  cases  in  which  the  failure  to  provide  food 

and   Avater  was  due  to  the  fault  or  negligence  of  the  shipper 

"toself.    None  of  the  cases  are  in  point  in  a  case  like  the  one 

at  Da,!*  where  the  carrier  failed  to  i)rovide  facilities  whereby 

the  shipper  could  obtain  food  and  water.    In  the  Ft,  Worth  <fe 

^^'^Wer  City  R,  R.  Case,  cited  by  appellant,  the  doctrine  which 

^^    believe  should  be  applied  to  this  case  is  enunciated  in  a 

pai*a^i»^ph  of  the  opinion,  which  we  quote  in  full : 

.       ^^e  are  further  of  the  opinion  that  the  special  contract,  as  well  as 

act  of  Congress,  relieved  the  carrier  of  the  duty  in  the  first  instance, 

®®<iing  and  watering  at  such  points  as  it  furnished  reasonable  facili- 

^   tlie  shipper  to  do  so,  but  that  in  the  absence  of  such  facilities  at 

.^*^ixit  the  contract  would  be  unreasonable  as  to  such  point,  and  the 

^^   Mrould  be  liable  for  any  damage  resulting  from  the  failure  to  feed 

'^•'^t;«r  at  such  point.'' 

,  ^oes  seem  to  us  that,  until  the  animals  in  question  could 

^^^^ed  over  and  delivered  to  the  consignee  in  the  due  course 

^^iness,  the  duties  of  the  carrier,  whatever  they  might  be, 
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were  continuing  and  did  not  cease  as  claimed  by  appellant 
when  they  were  turned  into  the  stockyard.  To  the  same  effect 
as  the  language  which  we  have  quoted  from  the  Texas  case 
are  many  of  the  cases  cited  by  respondent.  In  Oroot  v.  RaU- 
road  Co,,  34  Utah,  161,  96  Pac.  1019,  this  court  announces  the 
same  doctrine,  and,  although  it  was  an  action  for  a  tort,  the 
principle  is  thoroughly  discussed  and  considered.  In  Railroad 
Co.  V.  Gann,  8  Tex.  Civ.  App.  620,  28  S.  W.  349,  the  court  says : 
"Where  a  duty  is  imposed  by  law  on  a  railroad  company  to  water 
and  feed  stock  in  transit,  it  is  not  relieved  from  liability  by  showing  that 
the  shipper  had  undertaken  that  duty,  if  it  appears  that  by  its  acts  it 
prevented  the  shipper  from  performing  it." 

Railway  Co.  v.  Crawford  (Tex.  Civ.  App.)  146  S.  W.  329,  is 
to  the  same  effect.  Railway  Co.  v.  Cunningham,  51  Tex.  Civ. 
App.  368,  113  S.  W.  767,  holds  that  a  stipulation  by  the  ship- 
per whereby  he  assumes  the  duty  of  feeding  and  watering 
live  stock  in  transit  is  void  where  the  carrier  does  not  provide 
reasonable  facilities  for  that  purpose.  The  Texas  Court  of 
Civil  Appeals  in  Chicago,  R.  I.  &  0.  R.  Co.  v.  Scott,  156  S.  W. 
297,  holds  that  a  provision  in  the  shipping  contract  whereby  the 
shipper  assumes  the  risk  and  expense  of  feeding,  watering,  and 
otherwise  caring  for  live  stock  while  in  cars,  yards,  and  pens, 
etc.,  is  void.  Respondent  cites  also  Bums  v.  Chicago,  Milwau- 
kee &  St.  Paul  R.  Co.,  104  Wis.  646,  80  N.  W.  927,  Reynolds  v. 
Great  Northern  Ry.  Co.,  40  Wash.  163,  82  Pac.  161,  111  Am. 
St.  Rep.  883,  Smith  et  al.  v.  Railway  Co.,  100  Mich.  148,  58 
N.  W.  651,  43  Am.  St.  Rep.  440,  Grieve  v.  Til.  Cent.  Ry.  Co., 
104  Iowa,  659,  74  N.  W.  192,  RaUway  Co.  v.  Bank,  92  Va.  495, 
23  S.  E.  935,  44  L.  R.  A.  449,  Ward  v.  Railway  Co.,  87  Kan. 
824,  126  Pac.  1083,  and  many  other  cases,  all  of  which  are 
more  or  less  in  point  on  the  question  now  under  review. 

As  we  view  this  question  under  the  evidence,  appel- 
lants, not  having  provided  facilities  for  feeding  the  11 
horses  during  the  time  they  were  in  its  charge,  and 
before  delivery  to  the  consignee,  became  liable  for  any  damage 
sustained  by  the  shipper  by  reason  of  the  animals  being  de- 
prived of  food  for  a  period  of  time  in  excess  of  thirty-six 
hours,  whether  the  horses  were  in  its  cars  or  in  the  stock- 
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yard  awaiting  delivery.     Appellant's  assignments  of  error 
on  this  account  shonld  not  prevail. 

The  only  remaining  question  to  be  determined  is  as  to 
the  damages  awarded  by  the  jury  for  the  twenty  head  of 
horses  which,  the  complaint  alleges,  were  starved,  emaciated, 
and  shrunken  in  flesh  by  being  deprived  of  food  and  water 
for  more  than  thirty-nine  hours  at  one  time,  while  in  transit 
and  prior  to  their  delivery  at  Los  Angeles.  As  to  these 
horses  the  complaint  did  not  allege  injury  from  bruises, 
wounds,  lacerations,  etc.,  as  it  did  concerning  the  other 
three  horses  already  considered  by  the  court.  But,  inasmuch 
as  the  evidence  introduced  tended  to  show  that  the  horses 
were  bruised  and  scarred,  as  well  as  shrunken  and  emaciated, 
appellant  contends  that  the  jury  which  awarded  plaintifF  $20 
per  head  as  damages  could  not,  under  the  circumstances,  ascer- 
tain the  damages,  and  in  any  event  that  the  damages  arc 
excessive.  The  impracticability,  if  not  the  impossibility,  of 
segregating  the  damages  caused  by  lack  of  food  and  water 
from  the  damages  caused  by  being  bruised,  wounded,  and 
scarred  is  relied  on  by  appellant  in  support  of  its  contention. 
It  is  claimed  by  appellant  that  the  jury  disregarded  the  in- 
struction of  the  court  limiting  it  to  damages  on  account  of 
the  horses  being  deprived  of  food,  and,  without  attempting  to 
segregate  the  damages,  awarded  the  plaintiff  damages  for  all 
the  injuries  the  horses  sustained,  including  bruises,  wounds, 
scars,  etc.  For  this  reason  appellant  insists  that  the  damages 
are  excessive. 

This  assignment  of  error  involves  the  question  as  to  whether 
or  not  the  evidence  is  sufficient  to  support  the  verdict 
as  to  that  item  of  damages.  Upon  that  question*  this  12 
court  must  give  heed  to  a  well-established  rule  by  which 
it  cannot  disturb  the  verdict  of  a  jury  if  it  is  sustained  by 
substantial  evidence.  It  cannot  examine  the  evidence  with 
the  view  of  determining  what,  in  its  judgment,  the  verdict 
should  have  been.  Its  only  function  is  to  determine  whether 
or  not  the  verdict  is  sustained  by  any  substantial  evidence. 
It  therefore  becomes  necessary  to  review  the  evidence  for  that 
purpose  before  considering  the  law  relating  to  a  question  of 
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this  kind.  Mr.  Shefter,  one  of  the  owners  of  the  horses,  and  a 
witness  for  plaintiff,  on  direct  examination,  after  stating  that 
the  horses  were  gaunt,  shrunken,  bruised,  and  scarred,  was 
asked  the  question : 

'*You  may  state  how  their  condition  compared  with  what 
it  should  have  been  if  they  had  been  fed  five  or  six  hours 
earlier." 

He  answered : 

"Well,  they  wouldn't  have  been  so  gaunt  and  drawn  if  they 
had  been  fed  earlier. ' ' 

He  then  stated  that  that  would  have  made  a  difference  in 
their  market  value.  He  was  then  asked  what  difference,  in  his 
opinion,  it  would  have  made  in  the  market  value  per  head. 
He  answered: 

**Well,  they  will  run  anywheres  from  $15  to  $25  per  head." 

On  cross-examination  the  witness'  answer,  as  we  read  the 
record,  is  a  little  confusing,  but  in  answer  to  questions  asked 
by  appellant  which  included  injuries  from  all  sources,  rough 
handling,  deprivation  of  food,  etc.,  the  witness  placed  the 
damage  at  about  the  same  figure  as  he  did  on  direct  examina- 
tion, that  is,  $15  or  $25  per  head.  Mr.  Stewart,  another 
witness  for  plaintiff,  testified  the  market  value  of  the  horses 
in  Los  Angeles  uninjured  would  have  been  $175.  In  the  con- 
dition they  were  in  when  they  came  off  the  cars,  in  his  opinion, 
their  value  would  not  be  more  than  $140  per  head.  Mr. 
Richert,  another  witness  for  plaintiff,  thought  the  normal  value 
of  the  horses  would  have  been  from  $175  to  $200  per  head, 
but  they  were  shrunken,  skinned  up,  etc.,  and  in  that  condi- 
tion he  placed  the  value  at  $75  per  head.  Mr.  Dowers  said 
the  horses  looked  awfully  gaunt.  They  were  badly  shrunken 
and  awfully  skinned  up.  The  average  value  of  such  horses 
should  be  $170  to  $180  per  head.  In  the  condition  they  were 
in  he  placed  the  value  at  $140  per  head.  Dr.  Hubbell,  another 
witness,  testified  that  the  horses  were  badly  shrunken;  more 
than  the  usual  shrinkage  of  horses.  This  was  due  to  want  of 
food,  water,  and  rest. 

The  foregoing  presents  the  principal  and  most  substantial 
features  of  the  evidence  on  the  point  in  question.    From  this  it 
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^  be  seen  that  the  witness  Sheflfer  in  the  first  instance  esti- 

ii^ted  the  damage  at  $15  to  $25,  due  to  the  lack  of  feed 

during  the  last  few  hours  while  the  horses  were  in  charge  of 

appellant.     On  cross-examination  by  appellant  there  was 

l^fought  into  the  case  injury  from  rough  handling  as  a  basis 

for  a  part  of  that  damage.    Another  witness  put  the  entire 

^age  from  all  causes  at  $100  per  head,  and  two  other 

^tnesses  placed  the  damages  at  $35  per  head.    The  witness 

l^r.  Hubbell  says  they  were  badly  shrunken,  much  more  than 

^^saal,  and  this  was  for  lack  of  food,  water,  and  rest. 

This  much  is  manifest,  the  award  of  $20  per  head  by  the 

J^ry  was  clearly  within  the  evidence  and  away  below 

the  average  of  all  the  evidence  by  the  witnesses  as  to  the        13 

^tire  damage  from  all  causes.    It  is  therefore  not  clear 

by  any  means,  as  claimed  by  appellant,  that  the  jury  allowed 

tl^e  plaintiff  **  damages  for  the  whole  amount  of  injury  sus- 

^^^d  by  the  horses  arising  from  all  causes."    If  the  jury 

"^"  intended  so  to  do,  it  could  have  allowed  $100  per  head,  or 

^5  pei*  head,  if  the  pleadings  had  permitted  it,  and  still  have 

b«ea  supported  by  substantial  evidence.    It  does  not  follow 

"^<^Use  we  cannot,  in  a  case  of  this  kind,  determine  just 

^*^t  the  process  of  reasoning  was  by  which  the  jury  arrived 

at  Its  verdict,  that  therefore  the  verdict  should  be  set  aside. 

I  We  were  governed  by  that  kind  of  rule,  very  few  verdicts 

^^^d  be  permitted  to  stand,  except  where  the  evidence  could 

.    ^"^ticed  to  a  mathematical  certainty.    That  cannot  be  done 

^^^^  case  of  this  kind.    As  stated  in  8  B.  C.  L.  p.  441 : 

*t  is  evident  that  the  damages  recoverable  are  nearly  always  involved 

^onj^  uncertainty  and  contingency,  and  therefore  it  is  a  rule  that 

^^*^V)le  certainty  only  is  required.    Formerly  the  tendency  was  to 

^*^t;    the  recovery  to  such  matters  as  were  susceptible  of  having 

**oii^^  ^  them  a  pecuniary  value,  but  it  is  now  generally  held  that  the 

*"^^^dnty  referred  to  is  uncertainty  as  to  the  fact  of  damage,  and  not 

i"t«  amount,  and  that,  where  it  is  certain  that  damage  has  resulted, 

rm .       ^iicertainty  as  to  the  amount  will  not  preclude  the  right  of  recovery. 

ji      ^  ^  particularly  true  whftre,  from  the  nature  of  the  case,  the  extent  of 

jj^^^iury  and  the  amount  of  the  damage  are  not  capable  of  exact  and 

^^^*^te  proof." 
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In  the  note,  53  L.  B.  A.  at  page  40,  it  is  said: 
' '  The  rule  that  speculatiye  damages  cannot  be  recovered  applies  where 
it  is  uncertain  whether  damages  were  sustained  at  all  from  the  breach  or 
not,  and  not  to  such  as  are  merely  uncertain  in  amount." 

In  Blagen  v.  Thompson,  23  Or.  239,  31  Pac.  647, 18  L.  R.  A. 
at  page  320,  the  court  says : 

"The  rule  that  damages  which  are  uncertain  or  contingent  cannot  be 
recovered  does  not  embrace  an  uncertainty  as  to  the  value  of  the  benefit  or 
gain  to  be  derived  from  the  performance  of  the  contract,  but  an  uncer- 
tainty or  contingency  as  to  whether  such  gain  or  benefit  would  be  derived 
at  aU." 

In  City  of  Elgin  v.  Welch,  16  111.  App.,  a  case  cited  by 
appellant,  the  court,  at  page  488,  says : 

''If  from  the  nature  of  the  case  the  jury  could  not  ascertain  with 
certainty  the  amount  of  the  plaintiff's  damages  from  the  water  set  back 
by  the  concrete  sidewalk,  in  contradistinction  from  that  done  by  drainage 
in  its  natural  course  from  other  quarters  or  by  percolation  from  the 
ditches  of  water  other  than  that  so  set  back,  it  was  their  province  to 
estimate  as  best  they  could  from  the  evidence  how  much  of  the  whole 
amount  was  occasioned  by  it." 

The  point  in  question  is  not.  How  did  the  jury  arrive  at 
its  conclusion  f  but.  Is  its  conclusion  and  verdict  within  the 
evidence  T  As  conceded  by  appellant,  the  court,  by  its  instruc- 
tion No.  3,  limited  the  damage  to  the  twenty  head  of  horses 
solely  to  their  being  deprived  of  food  during  the  last  few  hours, 
and  did  not  submit  to  it  in  any  form  the  right  to  award 
damages  on  any  other  account. 

Unless  it  can  be  shown  that  the  jury  considered  other  causes 
of  damage  than  that  submitted  to  it  by  the  court,  it  must 
be  presumed  that  it  followed  the  court's  instruction,        14 
and  that  the  damages  awarded  were  exclusively  for  the 
injuries  limited  by  the  instruction. 

We  think  the  damages  awarded  for  injury  to  the  twenty 
head  of  horses  were  clearly  within  the  evidence,  and  this 
court,  in  such  a  case,  has  no  power  to  disturb  the  findings  of 
the  jury. 

We  find  no  error  in  the  record.  It  is  therefore  ordered 
that  the  judgment  of  the  trial  court  be  affirmed ;  appellant  to 
pay  costs. 

PRICK,  C.  J.,  and  McCARTY,  CORPMAN,  and  GIDEON, 
JJ.,  concur. 
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STATE  ex  rel.    SHIELDS  v.  BARKER 

No.  3106.    Decided  August  8, 1917.    (167  Pac.  262.) 

1.  Statutes — Sxtbplusaoe — Disregard.  The  preposition  "in,"  in 
Laws  1917,  c.  107,  providing  "that  in  all  cities  of  the  state  having 
a  population  of  more  than  7,500  and  less  than  50,000  inhabitants 
may  create  by  ordinance  a  court,"  is  mere  surplusage,  and  will  be 
disregarded.     (Page  191.) 

2.  CONSTITXJTIONAL    LaW — COURTS — ^LSGISLATiyK     POWER — ^DELEGATION 

or  Power  to  Create  Goxtrts.  Laws  1917,  c.  107,  providing 
''that  in  all  cities  of  the  state  having  a  population 'of  more  than 
7,500  and  less  than  50,000  inhabitants  may  create  by  ordinance  a 
court  to  be  called,"  etc.,  is  in  violation  of  Const,  art.  8,  section  1, 
providing  that '  *  the  judicial  power  of  the  state  shall  be  vested  in  the 
Senate  sitting  as  a  court  of  impeachment,  in  a  Supreme  Court,  in 
district  courts,  in  justices  of  the  peace,  and  such  other  courts  inferior 
to  the  Supreme  Court  as  may  be  established  by  law,"  in  that  it  dele- 
gates the  power  to  create  the  municipal  courts  mentioned  to  the  City 
authorities.     (Page  191.) 

3.  Constitutional  Law — Statutes — Construction  in  Favor  or  Va- 
uoiTY — ^DuAL  Meaning.    In  case  a  change  in  any  act  admits  of  a  dual 
meaning,  that  meaning  must  be  adopted  which  upholds  the  act. 
(Page  193.) 

4.  Constitutional  Law — Presumption  or  Constitutionalitt.  Courts 
cannot  declare  an  act  invalid  unless  it  clearly,  palpably,  and  beyond  a 
reasonable  doubt  contravenes  some  constitutional  provisions. 
(Page  193.) 

5.  Statutes — Invalidity  in  Part.  Where  different  sections  of  the 
Compiled  Laws  have  been  amended  so  as  to  make  the  amendatory  act 
conform  to  the  new  condition  contemplated,  and  the  amendment  is 
invalid  as  to  one  section,  it  must  also  be  held  invalid  as  to  all. 
(Page  195.) 

6.  Statutes — Repeal — Unconstitutional  Statute — ErPBCT.  Where 
an  amendatory  act  repeals  a  former  law  upon  the  same  subject  and 
the  amendatory  act  is  held  invalid  on  constitutional  grounds,  the 
amendatory  act  is  impotent  to  repeal  the  whole  law.    (Page  195.) 

Original  quo  warranto  proceedings  by  the  State  on  the 
relation  of  Dan  B.  Shields,  against  George  S.  Barker. 

Petition  discharged  without  costs. 

Stuart  P.  Dobbs  and  A.  6.  Horn  for  plaintiff. 

E.  T.  Hulaniski  and  John  6.  Willis  for  defendant. 
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FRICK,  C.  J. 

Hon.  Dan  B.  Shields,  as  Attorney  General  of  this  state, 
obtained  leave  of  this  court  to  bring  this  action  in  quo  warranto 
as  an  original  proceeding.  The  action  is  instituted  against 
the  defendant  (Jeorge  S.  Barker  as  judge  of  the  municipal 
court  of  Ogden  City  to  determine  his  right  to  discharge  the 
duties  as  such  judge  and  to  test  the  validity  of  chapter  107, 
Laws  Utah  1917,  p.  377. 

The  defendant  is  the  duly  elected  judge  of  the  municipal 
court  of  Ogden  City,  under  the  provisions  of  Comp.  Laws 
1907,  section  686x37.  The  Legislature,  at  the  1917  session, 
however,  amended  section  686x37,  supra,  together  with  other 
sections  which  we  shall  refer  to  later  in  this  opinion.  It  is 
contended  on  the  part  of  the  defendant  that  the  amendatory- 
act  of  1917  is  unconstitutional  and  void,  and  that  he  is  law- 
fully acting  under  the  old  law.  Upon  the  other  hand,  it  is 
insisted  that  if  said  act  is  not  void,  then  the  old  law  under 
which  the  defendant  was  elected  and  is  acting  has  been  re- 
pealed, and  hence  he  is  unlawfully  holding  and  exercising 
the  functions  of  a  public  oiBce. 

The  defendant  entered  a  voluntary  appearance,  and,  while 
admitting  all  the  allegations  of  the  complaint,  he,  neverthe- 
less, insists  that  chapter  107,  Laws  Utah  1917,  is  unconstitu- 
tional and  void,  and  for  that  reason  the  old  law  is  still  in  fuU 
force  and  effect.  The  part  of  section  686x37  as  originally 
enacted,  and  which  is  material  here  reads  as  follows : 

"In  all  cities  of  this  state  having  a  population  of  more  than 
15fi00  and  less  than  JflftOO  inhabitants,  there  is  hereby  created 

a  court  to  be  called  *the  Municipal  Court  for City, 

Utah,'  ''  (Italics  ours.) 

The  section  then  prescribes  the  qualifications  of  the  judge, 
when  and  how  elected,  and  the  term  of  oiBce,  etc.  That  section 
was  amended  by  chapter  107  aforesaid  to  read  as  follows : 

'*That  in  all  cities  of  the  state  having  a  population  of  more 
than  seventy-five  hundred  and  less  than  fifty  thousand  in- 
habitants may  create  by  ordinance  a  court  to  be  called  *the 
Municipal  Court  for City,  Utah.'  "    (Italics  ours.) 
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It  must  be  apparent  to  all  that  the  preposition  "in** 
:n  the  foregoing  quotation  is  mere  surplusage,  and  it  1 

therefore  will  receive  no  further  consideration. 

The  same  provisions  that  are  contained  in  the  original  sec- 
tion are  then  re-enacted  in  the  amendatory  act,  except  that 
the  first  election  under  the  new  act  is  to  be  held  in  November, 
1917.    Our  Constitution,  article  8,  section  1,  reads  as  follows : 

**The  judicial  power  of  the  state  shall  be  vested  in  the 
Senate  sitting  as  a  court  of  impeachment,  in  a  Supreme 
Court,  in  district  courts,  in  justices  of  the  peace,  and  such 
other  courts  inferior  to  the  Supreme  Court  as  may  be  estab- 
lished by  law.'* 

The  principal  questions  that  arise  in  this  controversy 
are:    Does  the  amendatory  act  delegate  the  power  to  2 

create  the  municipal  courts  mentioned  therein  to  the 
city  authorities  of  the  cities  enumerated  in  the  act ;  and,  if  so, 
may  that  power  be  delegated  by  the  Legislature!    When  those 
two  propositions  are  solved,  all  the  other  questions  are  merely 
incidental. 

What  is  meant  by  the  expression  **as  may  be  established 
by  law*'  in  the  Constitutional  provision  we  have  quoted t  To 
our  minds  the  expression  admits  of  but  one  meaning,  and  that 
is,  if,  in  the  judgment  of  the  Legislature,  it  becomes  necessary 
to  establish  courts  in  addition  to  those  enumerated  in  the 
constitutional  provision,  then  the  Legislature  may,  by  law 
duly  passed,  create  such  other  courts  inferior  to  the  Supreme 
Court  as  in  the  judgment  of  that  body  may  be  necessary. 
To  be  ** established  by  law*'  means  just  what  it  says,  namely, 
by  a  law  duly  passed  by  the  lawmaking  power  of  this  state. 
The  Supreme  Court  of  Michigan  in  Fennell  v.  Common 
Council,  etc.  36  Mich.,  in  referring  to  what  is  meant  in  the 
Michigan  Constitution  by  the  term  *'law,"  at  page  190,  says: 

**We  have  heretofore  on  more  than  one  occasion  intimated  that  the 
penal  laws  referred  to  in  the  state  Constitution  were  the  laws  of  the  state. 
The  term  Maw,'  as  defined  by  the  elementary  writers,  emanates  from  the 
sovereignty  and  not  from  its  creatures.  The  legislative  power  of  the  state 
is  vested  in  the  state  Legislature,  and  their  enactments  are  the  only  in- 
strmnents  that  can  in  any  proper  sense  be  called  laws, ' ' 
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The  question  in  that  case  was  whether  certain  ordinances 
ought  to  be  considered  laws  within  the  purview  of  the  Con- 
stitution. The  intention  of  the  f ramers  of  the  constitutional 
provision  we  have  quoted  from  our  Constitution,  in  using  the 
term  **law,''  is^  however,  much  clearer  and  stronger  than  was 
the  case  in  the  decision  just  quoted  from.  Here  the  framers 
of  the  Constitution,  who  represented  the  sovereign  people, 
were  conferring  an  express  power  to  create  courts,  which  is 
the  exclusive  prerogative  of  the  sovereign.  Upon  whom, 
therefore,  did  they  confer  the  power  to  create  such  courts  t 
Manifestly,  upon  those  who  were  chosen  by  and  who  represent 
the  people,  namely,  the  members  of  the  Legislature  when  duly 
assembled  to  enact  laws.  How  were  such  courts  to  be  created! 
Most  clearly  by  the  only  method  known  to  legislative  bodies, 
namely,  by  the  passage  of  a  law  in  due  and  proper  form. 
"Inferior  courts,"  therefore,  if  created  at  all,  must  be  created 
by  the  Legislature  by  the  adoption  of  a  law  to  that  effect. 

We  need  not  pause  to  point  out  that  the  powers  delegated 
to  the  Legislature  may  not  be  redelegated  by  that  body,  and 
that  in  no  event  may  a  law  be  passed  except  by  the  Legislature, 
unless  the  Constitution  provides  to  the  contrary.  In  this 
instance  the  Constitution  requires  the  regular  method. 

While  counsel  on  both  sides  have  frankly  conceded  that  the 
amendatory  act  is  probably  unconstitutional,  yet  in  view  that 
courts  are  very  reluctant  to  declare  laws  unconstitutional,  they 
have  suggested  that  the  amendatory  act  may  perhaps  be  con- 
strued so  that  the  courts  mentioned  in  the  act  are  in  fact 
established  by  a  law  passed  by  the  Legislature,  and  that  the 
act  merely  authorizes  the  city  authorities  to  adopt  the  act  or 
to  refuse  to  do  so,  as  they  may  elect.  Several  cases  are  cited 
in  which,  under  the  peculiar  wording  of  the  acts  there  in  ques- 
tion, such  acts  were  so  construed.  Such  was  the  case  in  State 
ex.  rel  Hagestad  v.  Stdlivan,  67  Minn.  379,  69  N.  W.  1094; 
Lytle  V.  May,  49  Iowa,  224,  and  in  Page  v.  Millerton,  114 
Iowa,  378,  86  N.  W.  440.  We  could  subserve  no  good  purpose 
in  pausing  here  to  set  forth  the  acts  that  were  passed  on  in 
those  cases.  It  is  suflScient  to  call  attention  to  the  fact  that  we 
have  a  case  here  where  the  change  of  language  between  the 
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original  and  amendatory  acts  is  radical  and  irreconcilable. 
The  change  is  not  one  where  there  merely  is  a  change  of  ex- 
pression while  the  original  sense  is  retained.  If  the  Legislature 
had  intended  to  create  the  courts  in  the  new  act,  there  would 
have  been  no  necessity  whatever  of  changing  the  language, 
in  that  regard,  of  the  original  act.  That  change  aptly  and 
dearly  expressed  the  legislative  intention.  The  only  purpose 
of  changing  the  language,  therefore,  was  to  bring  about  a 
change  in  the  agency  creating  the  courts.  Instead  of  the 
Legislature  creating  the  courts,  as  was  done  in  the  original 
act,  that  power  was  conferred  on  the  cities  in  the  amendatory 
act. 

We  are  not  unmindful  of  the  fact  that  it  is  our 
duty  to  construe  and  apply  all  legislative  acts  so  as  to  3 

make  them  harmonious  with  the  Constitution,  if  such  a 
thing  is  possible,  and  in  case  a  change  in  any  act  admits  of  a 
dual  meaning,  we  must  adopt  that  meaning  which  upholds  the 
act. 

Nor  are  we  permitted  to  declare  an  act  invalid  unless  it 
is  clearly,  palpably,  and  beyond  a  reasonable  doubt  in 
contravention  of  some  constitutional  provision.  To  that  4 

effect  are  all  of  the  cases  decided  by  this  court.  The  last 
expression  upon  the  subject  is  found  in  the  case  of  Rio  Grande 
Lumber  Co.  v.  Darke,  50  Utah,  114,  167  Pac.  241,  decided  at 
this  term.  In  order  to  hold  the  amendatory  act  creating  the 
courts  therein  mentioned  valid,  we  would  not  only  have  to 
ignore  and  go  counter  to  every  known  rule  or  canon  of  con- 
struction, but  we  would  also  be  required  to  disregard  the 
manifest  intention  of  the  Legislature  as  expressed  in  the 
amendatory  act.  Let  us  pause  a  moment  to  examine  the  con- 
trolling words  of  the  amendatory  act.     They  are: 

**That  all  cities  of  the  state  having  a  population  of  more 
than  seventy-five  hundred  and  less  than  fifty  thousand  inhabi- 
tants may  create  by  ordinance  a  court,"  etc. 

The  controlling  words  of  the  original  act  before  it  was 
amended  were : 

**In  all  cities  of  this  state  having  a  population  of  more  than 
^  5,000  and  less  than  40,000  inhabitants  there  is  hereby  created 
a  court/ 'etc. 
VoL50— 13 
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In  amending  the  original  act  the  Legislature  therefore  in- 
tended to  accomplish  two  purposes:  (1)  To  enlarge  the  class 
and  thereby  increase  the  number  of  cities  in  which  municipal 
courts  should  be  established ;  and  (2)  instead  of  creating  such 
courts  by  legislative  edict  to  authorize  their  creation  by  the 
several  cities  coming  within  the  class  named  in  the  act.  No 
reasonable  person  would  contend  that  under  any  rule  of  con- 
struction it  would  be  permissible  to  construe  the  act  to  the 
effect  that  the  Legislature  did  not  intend  to  change  the  num- 
ber of  inhabitants  and  thereby  to  enlarge  the  class  and  to 
increase  the  number  of  cities  to  which  the  amendatory  act 
would  apply  as  compared  with  what  was  the  effect  in  those 
respects  in  the  original  act.  It  would,  however,  be  just  as 
reasonable  to  hold  that  as  it  would  be  to  hold  that  the  Legis- 
lature intended  to  create  the  courts  rather  than  to  delegate 
the  power  to  the  several  cities.  That  the  Legislature  intended 
to  accomplish  the  latter  purpose  is  just  as  clear  from  the 
language  used  as  it  is  that  it  intended  to  accomplish  the  former. 
It  would  be  quite  as  reasonable  to  hold  that  the  Legislature 
did  not  intend  to  enlarge  the  class  of  cities  to  which  the 
amendatory  act  should  apply  as  it  would  be  to  hold  that  it 
did  not  intend  that  the  cities  should  create  the  courts  men- 
tioned in  the  act.  To  hold  either  would  do  violence  to  all 
the  language  that  is  used  in  that  portion  of  the  act  we  have 
quoted  above.  It  is  too  clear  for  controversy,  therefore,  that 
in  passing  the  amendatory  act  the  Legislature  attempted  to 
delegate  a  power  which,  by  the  Constitution,  is  expressly 
conferred  on  that  body;  and  in  doing  that  the  Legislature 
transcended  the  constitutional  provision  we  have  quoted. 

It  is  not  necessary  to  pursue  the  subject  farther,  except  to 
say  that  in  this  case  the  whole  court  is  not  only  satisfied 
beyond  a  reasonable  doubt,  but  all  of  us  are  satisfied  beyond 
all  possible  doubt,  that  in  passing  the  amendatory  act  the 
Legislature  intended  to  accomplish  what  the  Constitution  does 
not  permit,  and  for  that  reason  the  act  is  unconstitutional, 
and  therefore  void  and  of  no  effect. 

As  before  indicated,  the  Legislature  in  the  same  act  also 
amended  Comp.   Laws  1907,  section   686x43,   686x45,  and 
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686x46,  all  of  which  were  parts  of  the  original  act. 
The  question,  therefore,  arises,  Are  those  amendments  5 

so  connected  with  the  amendatory  act  which  we  have 
just  held  invalid  that  they,  too,  must  fall  as  part  of  the  actt 
We  think  it  needs  no  argument  to  show  that  the  latter  amend- 
ments were  adopted  to  make  the  amendatory  act  as  a  whole 
conform  to  the  new  conditions  contemplated  by  the  amend- 
ment of  section  686x37,  and  for  that  reason  the  latter  three 
sections  as  amended  must  also  be  held  bad. 

The  amendatory  act,  however,  also  repeals  **all  acts  and 
parts  of  acts  in  conflict  herewith,"  and  hence  it  is  mooted 
whether  the  old  law  as  it  existed  before  the  amendatory  act  was 
passed  is  not  repealed.  In  Board  of  Education  v.  Hunter,  48 
Utah,  373, 159  Pac.  1019,  we  directly  held  that  where  an 
amendatory  act  repeals  a  former  law  upon  the  same  6 

subject  and  the  amendatory  act  is  held  invalid  on  con- 
stitutional grounds,  the  amendatory  act  is  impotent  to  repeal 
the  old  law,  and  that  the  old  law  remains  in  full  force  and 
effect  as  though  the  amendatory  act  had  not  been  passed. 
The  law  with  respect  to  the  municipal  court  in  Ogden  City 
is  therefore  in  force  precisely  as  it  was  before  the  amendatory 
act  was  passed. 

In  conclusion  we  desire  to  add  that  we  would  have  saved 
the  act  in  question  had  it  been  possible  for  us  to  do  so  with- 
out transcending  the  Constitution,  since  we  are  of  the  opinion 
that  the  cities  included  within  the  amendatory  act  are  entitled 
to  municipal  courts.  The  Legislature  should,  however,  create 
the  courts  and  define  their  powers  and  jurisdiction,  and  not 
attempt  to  confer  the  power  to  create  them  on  some  other 
agency.  The  Legislature  may  easily  provide  courts  for  all  the 
cities  included  in  the  amendatory  act  by  merely  passing  an  act 
by  which  the  class  of  cities  in  which  such  courts  are  created  is 
enlarged  as  in  the  amendatory  act. 

Prom  what  has  been  said  it  follows  that  the  defendant  is  not 
unlawfully  exercising  the  functions  of  the  municipal  judge  of 
Ogden  City,  but  that  he,  in  all  respects,  is  discharging  the 
dnties  imposed  on  him  as  such  judge  according  to  law.    It  is 
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therefore  ordered  that  the  petition  of  the  Attorney  Gteneral  be, 
and  the  same  is  hereby,  dismissed,  without  costs. 

Mccarty,  CORPMAN,  THURMAN,  and  GIDEON,  JJ., 
concur. 


TRACY  LOAN  &  TRUST  CO.  v.  MERCHANTS '  BANK  et  al. 

No.  2923.    Decided  August  8,  1917.     (167  Pac  353.) 

1.  Banks  and  Banking — State  Banks — Powsbs — Guaranty.  Defen- 
dant bank's  articles  of  incorporation  provided  that  the  bank  was  oi^ 
ganized  for  the  purpose  of  pursuing  the  banking  business  in  all  its 
branches,  and  should  have  power  to  deal  in  all  commercial  papers,  etc, 
lease  or  purchase  land  and  buildings  proper  for  its  use  in  conducting 
its  business,  and  might  acquire  in  the  due  course  of  business  property 
of  all  kinds,  etc.  Const,  art.  12,  sec.  10  provides  that  "No  corpora- 
tion shall  engage  in  any  business  other  than  that  expressly  anther- 
ized  by  its  charter  or  articles  of  incorporation."  Held,  that  a  writ- 
ing executed  by  the  president  of  the  bank  guaranteeing  the  payment 
of  rent  by  a  drug  company  to  plaintiff  was  ultra  vires.*    (Page  200.) 

2.  Banks  and  Banking — State  Banks — Implied  Powers.  When  it 
has  been  determined  that  the  acts  attempted  to  be  done  are  not  within 
its  charter  or  statutory  powers,  no  implied  powers  can  validate  its 
acts.     (Page  202.) 

3.  Banks  and  Banking — State  Banks — ^Delegation  or  Authoeitt. 
Since  the  bank  itself  could  not  execute  the  contract  of  guaranty,  it 
could  not  delegate  such  authority  to  its  president.     (Page  202.) 

4.  Banks  and  Banking — Ultra  Vires  Contract — Estoppel.  In  an 
action  on  a  guaranty  executed  by  the  president  of  defendant  state 
bank,  held  under  evidence  that  there  had  been  no  such  conduct  on  the 
part  of  the  bank  or  its  officers  as  to  estop  the  bank  setting  up  that 
the  guaranty  was  ultra  vires.     (Page  203.) 

5.  Banks  and  Banking — Ultra  Vires  Contract — Securities.  Al- 
though the  bank  was  not  liable  on  the  ultra  vires  contract  of  guaranty, 
it  should  be  required  to  account  for  any  securities  which  it  holds  to 
indemnify  it  against  loss.     (Page  205.) 

Appeal  from  District  Court,  Third  District;  Hon.  Geo,  0. 
Armstrong,  Judge. 

Action  by  the  Tracy  Loan  &  Trust  Company  against  the 
Merchants*  Bank  and  another. 


» Seeley  v.  Canal  Co,,  27  Utah,  179,  75  Pac.  367,  and  Christensen  v. 
Realty  Co.,  42  Utah,  86, 129  Pac.  412. 
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Judgment  for  plaintiff.    Defendant  named  appeals. 
Reversed  with  directions. 

Edwards  cfe  Wasson  and  Soule  cfe  Spaulding  for  appellant. 
Stephens  &  Smith  and  Jds,  Ingebretsen  for  respondent. 

GIDEON,  J. 

In  this  action  plaintiff  seeks  to  recover  a  judgment  against 
the  defendants,  Merchants'  Bank  and  H.  P.  Clark.  As  a  basis 
for  the  cause  of  action  the  complaint  alleges  the  corporate 
existence  of  the  plaintiff  and  the  defendant  Merchants'  Bank, 
organized  and  doing  business  under  the  laws  of  the  state  of 
Utah,  and  that  the  Treasurer-Nelden-Perron  Drug  Compauy, 
was,  on  the  23d  day  of  September,  1910,  a  corporation  exist- 
ing under  the  laws  of  this  state.  The  complaint  further  alleges 
that  the  plaintiff  was,  at  that  date,  and  thereafter  for  a  term 
of  years,  the  owner  under  lease  of  certain  premises  located 
m  Salt  Lake  City,  commonly  known  as  172  South  Main  street ; 
that  the  plaintiff  acquired  its  interest  in  said  premises  and 
sublet  the  same  to  the  said  Treasurer-Nelden-Ferron  Drug 
Company  under  a  written  lease  dated  the  23d  day  of  Septem- 
ber, 1910,  wherein  the  premises  were  let  to  the  said  drug 
company  from  the  1st  day  of  February,  1911,  until  the  1st 
day  of  February,  1916,  for  the  sum  of  $36,000,  payable 
monthly  in  installments  of  $600  each  in  advance ;  that  on  the 
23d  day  of  September,  1910,  the  defendants.  Merchants'  Bank 
and  H.  P.  Clark,  in  consideration  of  the  leasing  of  the  premises 
by  the  plaintiff  to  the  drug  company,  agreed  to  pay  and 
guaranteed  the  payment  of  said  rent  and  the  whole  thereof, 
and  of  the  obligations  assumed  by  the  drug  company.  It  is 
further  stated  in  the  complaint  that  the  drug  company  paid 
the  stated  rent  on  the  premises  for  the  months  of  February, 
March,  April,  May,  and  June,  1911,  or  a  total  of  $3,000,  and 
that  it  thereafter  failed  to  make  any  payments  of  rent,  as 
in  said  lease  provided,  and  that  the  premises  were  sublet,  but 
that  the  rental  received  did  not  equal  the  rental  provided  for 
in  the  lease  executed  to  the  drug  company,  and  the  complaint 
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asks  judgment  for  the  difference  between  the  amount  received 
from  reletting  the  premises  and  the  monthly  rental  as  provided 
for  in  the  lease.  Both  the  lease  and  the  alleged  guaranty  on 
the  part  of  the  defendants,  Merchants'  Bank  and  H.  P.  Clark, 
are  attached  to  the  complaint  as  exhibits  and  made  parts  of 
the  same. 

The  defendant  Clark  filed  an  answer  to  the  complaint,  but 
as  the  action  was  afterwards  dismissed  as  to  him,  no  considera- 
tion will  be  given  the  issues  made  by  his  answer. 

The  defendant  bank,  in  its  answer,  admits  the  corporate 
existence  of  both  the  plaintiff  company  and  the  bank;  denies 
practically  all  of  the  other  allegations  of  the  complaint^  and 
alleges,  as  a  further  defense,  that  the  defendant  bank  is  a 
corporation  organized  under  the  laws  of  Utah  for  the  purpose 
of  carrying  on  and  conducting  a  banking  business;  and  the 
objects  of  the  corporation,  as  stated  in  its  articles  of  incorpora- 
tion, are  set  out  in  full  in  the  answer.  The  bank  in  its  answer 
also  alleges,  in  addition  to  the  original  provisions  of  the 
articles,  an  amendment  made  to  said  articles  on  the  20th  day 
of  November,  1909,  wherein  said  articles  were  amended  to 
provide  for  a  board  of  directors  of  fifteen  members,  and  that 
said  board  should  have  general  control  and  supervision  of  the 
property,  business,  and  affairs  of  the  corporation  and  prescribe 
by-laws,  rules,  and  regulations  for  the  conduct  of  its  business; 
that  on  the  24th  day  of  November  of  said  year  the  directors 
adopted  by-laws,  and  a  copy  of  the  same  is  attached  to  the 
answer  and  made  a  part  thereof.  The  answer  alleges  as  an 
aflirmative  defense  that  the  execution  of  the  written  guaranty 
was,  under  the  provisions  of  the  articles  of  incorporation,  ultra 
vires  the  bank,  and  that  the  signing  and  delivery  of  the  instru- 
ment by  Clark,  as  president  of  the  bank  or  otherwise,  in  respect 
to  said  corporation,  was  ultra  vires  to  bind  the  defendant 
bank.  The  answer  further  alleges  that  the  defendant  bank 
was  in  no  way  interested  in  the  premises  sought  to  be  leased 
by  the  drug  company,  and  received  no  consideration  for  the 
execution  or  delivery  of  the  purported  contract  of  guaranty, 
and  the  same  never  has  been,  was  not,  and  is  not,  binding  upon 
the  bank  and  is  void  and  of  no  force  or  effect  as  against  the 
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bank;  that  the  bank  never  recognized  said  instrument  as  a 
contract  binding  upon  it,  but,  on  the  contrary,  has  at  all  times 
repudiated  and  disclaimed  any  liability  under  the  same,  and 
immediately  upon  receiving  notice  of  the  existence  of  the 
instrument  and  the  delivery  thereof  the  same  was  declared 
to  be  without  authority  on  the  part  of  said  Clark,  and  his 
action  was  repudiated. 

Plaintiff,  in  its  reply,  denies  many  of  the  allegations  of  the 
answer,  pleads  as  a  defense  to  the  claims  of  the  defendant 
bank  that  during  the  time  Clark  was  president  of  the  bank 
and  on  the  23d  day  of  September,  1910,  and  thereafter  till 
the  year  1913,  with  the  consent  and  acquiescence  of  the  stock- 
holders, directors,  and  all  other  oflScers  of  the  bank,  he  was 
in  absolute  and  direct  control  of  its  affairs  and  business  and 
conducted  and  promoted  and  developed  the  same  at  his  own 
discretion ;  that  the  officers  of  defendant  bank  permitted  Clark 
to  hold  out  to  the  public  that  said  bank  had  the  power  to 
engage  in  such  business  and  discharge  such  duties  as  he 
(Clark)  might  determine ;  that  the  officers  of  said  bank  allowed 
Clark  unlimited  scope  and  latitude  in  managing  and  direct- 
ing the  affairs  of  defendant  bank  and  in  transacting  any  and 
all  business  of  every  name  and  nature  for  said  bank,  regard- 
less of  any  limitation  imposed  upon  it,  or  upon  the  authority 
of  Clark  by  its  written  articles  of  incorporation  or  by-laws ; 
that  by  reason  of  said  confidence  and  authority  intrusted  to 
him,  the  said  Clark  disregarded  any  express  or  implied  limi- 
tations upon  the  authorized  business  and  pursuit  of  said  bank 
as  expressed  in  its  articles  of  incorporation  and  by-laws  and 
conducted  the  business  of  the  same  by  such  methods,  practices, 
ways,  means,  and  policies  as  suited  his,  Clark's,  convenience; 
that  the  defendant  bank  did  not,  at  any  time,  or  in  any 
manner,  repudiate  or  question  the  validity  of  such  written 
guaranty  until  the  same  became  fully  executed,  and  not  until 
after  the  insolvency  of  the  drug  company  and  until  it  had 
become  impossible  to  collect  the  rent  or  any  part  thereof 
from  the  said  drug  company ;  that  the  plaintiff  entered  into 
the  contract  with  the  drug  company  relying  upon  the  guaranty 
^  the  bank  to  pay  the  rental  for  the  full  term  of  said  lease 
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in  the  event  that  the  drug  company  failed  to  make  such  pay- 
ment. 

Trial  was  had  before  the  court.  Bindings  of  fact  were 
made  and  judgment  entered  in  favor  of  the  plaintiff  and 
against  the  defendant  bank  for  the  full  amount  claimed,  to 
wit,  $8,074.78,  and  ten  per  cent,  of  that  amount  as  attorney's 
fee,  which  was  adjudged  to  be  a  reasonable  attorney's  fee,  and 
for  interest.  From  that  judgment  the  defendant  bank  appeals 
to  this  court. 

Numerous  assignments  of  error  are  made  by  appellant,  and, 
in  the  language  of  the  respondent's  brief,  ''appellant  has 
assigned  errors  to  substantially  every  step  taken 
or  act  done  leading  to  the  judgment  in  this  cause."  1 
However,  the  points  chiefly  argued,  and  which,  in  our 
judgment,  are  the  only  ones  necessary  for  the  determination 
of  this  appeal,  may  be  conveniently . stated  thus:  (1)  Was  or 
was  not  the  action  of  the  president  of  the  bank  in  executing 
the  writing,  which  is  an  attempt  to  guarantee  the  payment  of 
the  rent  stipulated  to  be  paid  by  the  drug  company  to  the 
plaintiff  in  the  written  lease  attached  to  the  complaint,  ultra 
vires  as  to  the  bankt  (2)  Was  the  fact  of  executing  the  said 
guaranty  ultra  vires  and  beyond  any  authority  delegated  by 
express  act  of  the  bank  or  its  oflScers  to  Clark,  as  president 
or  otherwise,  and  therefore  not  binding  upon  the  bankt  (3) 
Were  the  acts  or  methods  of  doing  business  by  the  bank,  or  its 
officers,  such  as  would  estop  the  bank  from  denying  the 
authority  of  its  president  to  bind  it  by  the  act  taken  and  done 
by  himt 

There  is  but  little  conflict  in  the  testimony  upon  the  main 
issues  in  this  case.  The  defendant  bank  was  organized  under 
the  laws  of  this  state  for  the  purpose  of  carrying  on  a  bank- 
ing business,  and  any  powers  exercised  by  it  were  such  powers 
as  it  had  under  its  articles  of  incorporation  and  the  statute 
defining  the  powers  of  banking  corporations.  The  clause 
stating  the  objects  of  the  bank,  as  shown  in  the  record,  and 
which  is  not  disputed,  is  as  follows : 

''The  business  agreed  upon  and  for  the  pursuit  of  which 
this  corporation  is  formed  is  the  banking  business  in  all  its 
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branches,  including  both  commercial  and  savings  bank  de- 
partments, in  Salt  Lake  City,  Utah,  and  to  carry  out  said 
purpose  this  corporation  shall  have  power  to  receive  and  hold 
moneys  and  deposits,  to  loan  moneys,  to  discount,  purchase, 
take,  hold,  own,  deal  in  and  sell  and  dispose  of  notes,  bonds, 
commercial  paper,  debentures,  and  all  other  evidences  of  value 
or  indebtedness  and  all  kinds  of  collateral  security  pertaining 
thereto;  also  to  collect  interest  on  loans  and  pay  intere^  on 
deposits,  also  to  receive,  purchase,  take,  own,  deal  in  and  fore- 
close any  and  all  manner  of  liens,  mortgages,  pledges  and 
securities,  both  real  and  personal,  to  protect  or  secure  any 
loan,  discount,  advance  of  money  or  business  this  corporation 
may  make  or  engage  in,  also  to  make  any  and  all  contracts 
necessary  or  proper  to  carry  out  any  of  the  above  powers. 
This  corporation  may  lease,  or  purchase  and  own  and  hold  all 
lands  and  buildings,  furnishings,  and  fixtures  necessary  or 
proper  for  its  use  in  conducting  its  business ;  and  this  corpora- 
tion may  also  purchase  on  foreclosure  or  execution  sale,  and 
acquire  to  protect  its  demands,  and  own  such  other  lands  and 
buildings  and  real  property,  and  property  of  all  kinds,  as 
it  may  find  necessary  or  proper  to  acquire  in  the  due  course 
of  its  business  above  mentioned;  this  corporation  may  also 
install  in  its  banking  house  or  houses,  safety  deposit  boxes 
and  vaults  and  may  also  rent  the  same  to  the  public ;  and  it 
shall  also  have  the  power,  rights  and  privileges  belonging  to 
a  banking  corporation  under  the  laws  of  the  state  of  Utah, 
or  under  the  customs  and  usages  of  banking.'* 

Article  9  of  the  articles  of  incorporation  is  in  the  following 
words: 

"The  oflScers  of  this  corporation  shall  consist  of  a  board 
of  seven  directors,  a  president,  a  vice  president,  a  secretary 
and  a  cashier,  all  of  whom  shall  be  elected  by  the  stockholders 
at  their  first  annual  meeting,  and  annually  thereafter.'' 

Article  10  of  the  by-laws  of  the  said  defendant  corporation 
is  as  follows : 

''The  president  shall  preside  at  all  meetings  of  the  directors 
of  said  corporation.  He  shall  have  general  supervision  and 
management  of  the  aifairs  of  said  corporation,  subject  to  the 
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control  of  the  board  of  directors,  and  shall  sign  and  acknowl- 
edge all  releases  of  mortgages,  and  liens  in  favor  of  said 
corporation,  as  well  as  all  other  instruments  to  be  signed  by 
said  corporation  in  its  ordinary  course  of  business,  and  said 
president  shall  have  such  other  and  further  duties  as  may  be 
imposed  upon  him  by  the  board  of  directors." 

It  is  always  advisable  and,  in  fact,  necessary,  in  attempting 
to  d^ermine  the  powers  of  a  corporation  or  other  body  created 
by  law,  to  examine  the  fundamental  law  of  the  state  by  virtue 
of  which  such  bodies  exist,  and  ascertain,  if  possible,  the  powers 
intended  to  be  given  to  and  to  be  exercised  by  such  legal 
entities.  Article  12,  section  10,  of  the  Constitution  of  this 
state  limits  the  powers  of  corporations  to  the  authorized  objects 
expressed  either  in  the  object  clause  or  in  the  positive  statute 
of  the  state.    The  language  of  that  section  is : 

'  *  No  corporation  shall  engage  in  any  business  other  than  that 
expressly  authorized  in  its  charter,  or  articles  of  incorpora- 
tion." 

This  court,  in  an  early  case  under  statehood  (SeeUy  v. 
Canal  Company,  27  Utah,  179,  75  Pac.  367),  adopted  the  rule 
that  a  corporation  in  the  management  of  its  affairs  and  conduct 
of  its  business  is  limited  to  the  purposes  provided  and 
enumerated  in  the  object  clause  of  its  articles  of  incorpora- 
tion. In  fact,  under  the  provisions  of  the  Constitution,  afore- 
said, it  would  seem  that  no  other  rule  or  construction  was 
permissible  in  this  jurisdiction.  The  principle  stated  in  that 
case  is,  at  least  by  inference,  reaffirmed  in  Christensen  v. 
Realty  Co.,  42  Utah,  86, 129  Pac.  412. 

Banks,  of  necessity,  are  quasi  public  corporations.  While 
they  are  organized  for  profit,  nevertheless  not  only  the 
stockholders  but  the  depositors  are  interested  in  the 
management  and  control  of  such  institutions,  and  have  2, 3 
the  right  to  assume  that  such  banking  corporations  will 
not  engage  in  any  business  or  enterprise  not  connected  with 
the  powers  given  it  under  the  law  or  reasonably  implied 
from  the  powers  expressed.  Implied  powers  of  a  bank,  or 
of  any'  corporation  for  that  matter,  are  those  incidental  to 
and  connected  with  the  carrying  into  effect  or  the  accomplish- 
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ing  of  the  general  purposes  of  the  corporation,  as  expressed 
in  the  object  clause  of  its  articles.  When  it  has  been  de- 
termined that  the  acts  done,  or  attempted  to  be  done,  are  not 
within  the  powers  of  the  corporation  to  do,  no  implied  powers 
can  validate  such  acts.  State  v.  Newman,  51  La.  Ann.  833, 
25  South.  408,  72  Am.  St.  Rep.  477 ;  Clark  &  Marshall,  Corp. 
section  128.  Since  the  corporation  itself  could, not  execute 
the  contract  in  question,  it  could  not,  by  any  act,  delegate  such 
authority  to  its  officers.  Sturdevant  Bros,  dk  Co.  v.  Farmers' 
it  Merchants'  Bank,  62  Neb.  472,  87  N.  W.  156 ;  Lwas,  CasTiier, 
etc,  V.  White  Line  Trans.  Co.,  70  Iowa,  541,  30  N.  W.  771, 

59  Am.  Rep.  449;  Norton  v.  Derry  Nat.  Bank,  61  N.  H.  589, 

60  Am.  Rep.  334. 

We  now  have  to  consider  whether,  under  the  circumstances 
and  facts  as  disclosed  by  this  entire  record,  there  had  been 
such  acts  on  the  part  of  the  bank  or  its  officers  that 
the  bank  should  now  be  estopped  from  disputing  the  4 

authority  of  the  defendant  Clark,  president  of  said 
bank,  to  enter  into  and  execute  the  written  guaranty  that  he 
did  execute  as  shown  by  the  findings  and  admitted  facts  in 
this  case.  An  effort  was  made  all  through  the  hearing  to  show 
that  Clark  had  been  given  and  allowed  the  right  to  conduct 
the  affairs  of  the  bank  in  such  manner,  and  to  adopt  such 
methods,  as  he  might  determine,  regardless  of  any  action  or 
control  over  the  bank  by  the  directors  or  its  other  officers. 
Upon  a  careful  examination  of  not  only  the  abstract,  but  of 
the  transcript,  which  contains  all  the  testimony  heard  and 
considered  by  the  court,  we  are  unable  to  find  any  acts  on  the 
part  of  the  bank  or  its  directors  that  would  warrant  the  con- 
clusion or  finding  that  the  president  of  the  bank  had  any 
authority  to  enter  into  the  contract  of  guaranty  which  is  the 
basis  of  plaintiff's  cause  of  action.  It  is  true  that  the  de- 
fendant Clark,  president  of  the  bank,  was  given  liberal 
authority  in  lending  the  funds  of  the  bank  and  in  the  manage- 
ment of  its  business,  but  there  is  no  hint  in  the  record  that 
he  was  authorized  or  permitted  to  engage  in  any  business,  or 
to  expend  the  bank's  money,  or  to  lend  its  credit  for  any 
other  purpose  than  what  might  be  considered  legitimate  busi- 
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ness  for  a  bank  engaged  in  commercial  banking.  It  was  at- 
tempted to  be  shown  that  defendant  Clark  had  rented  property 
not  immediately  used  by  the  bank  in  conducting  its  business; 
but  it  appears  that  such  property  had  been  leased  direct  to 
the  bank,  was  located  either  over  the  first  floor  where  the 
bank  was  situated,  or  property  situated  contiguous  to  it  on 
either  side  and  located  on  the  same  lot,  and  was  the  property 
of  the  same  landlord  who  owned  the  bank  building,  and  that 
the  bank  took  these  leases  for  the  purpose  of  making  profit 
and,  in  a  measure,  to  control  its  neighbors,  that  is,  to 
determine  the  class  of  neighbors  which  should  occupy  the 
premises  adjoining  the  bank  building.  Those  leases  ran  di- 
rectly to  the  bank,  and  were  not  for  the  benefit  of  any  third 
person,  and  were  not  an  effort  to  lend  the  bank's  credit  to  a 
third  party.  It  is  further  definitely  established  that  the 
officers  of  the  bank  knew  nothing  about  the  acts  of  its  presi- 
dent, H.  P.  Clark,  in  executing  the  written  guaranty  until 
several  months  after  the  paper  had  been  executed,  and  that, 
immediately  upon  learning  of  the  act  of  its  president,  the 
board  of  directors  repudiated  such  attempted  acts  on  the  part 
of  its  president,  passed  a  resolution  repudiating  the  same, 
and  declared  that  the  president  had  exceeded  his  authority 
in  signing  the  paper,  and  notified  the  plaintiff  of  its  action. 
It  is  true  that  the  contract  had  been  fully  executed,  but  it  is 
also  true  that  the  president  of  the  plaintiff  corporation  knew 
that  the  powers  of  the  defendant  corporation  were  limited. 
In  his  testimony  Mr.  Tracy,  the  president  of  the  plaintiff 
corporation,  stated: 

"At  the  time  I  was  dealing  with  the  Merchants'  Bank  in 
relation  to  this  so-called  guaranty  I  had  had  dealings  for 
many  years  with  corporations.  I  was  familiar  with  the  fact 
that  corporations  have  limited  powers,  and  familiar  with  the 
fact  as  to  how  those  powers  were  limited;  that  is,  that  they 
had  to  prepare  and  file  articles  of  incorporation  with  the  sec- 
retary of  state.  Yes,  in  a  measure  I  was  familiar  with  the 
fact  that  a  corporation  cannot  exercise  any  power  except  the 
power  that  was  expressly  granted  to  them  in  their  articles 
of  incorporation.    I  did  not  at  any  time  prior  to  the  execution 
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of  this  guaranty  consult  the  records  of  the  secretary  of  state's 
office  to  find  what  the  corporation  powers  of  the  Merchants' 
Bank  were." 

Mr.  Tracy,  the  president  of  the  plaintiff  corporation,  who 
testified  as  above  set  out,  knew  the  limited  authority  of  de- 
fendant corporation,  and  if  not  bound  by  the  provisions  of 
the  articles  of  incorporation,  which  we  think  he  was,  as  that 
is  a  matter  of  public  record,  the  plaintiff  would  at  least  be 
bound  by  the  provisions  of  the  statute  which  define  its  cor- 
porate powers.  "Strangers  or  third  persons  are  presumed 
to  know  the  law  of  the  land,  and  are  bound,  when  dealing 
with  corporations  to  know  the  powers  conferred  by  their 
charters."  Nicollet  National  Bank  v.  Frisk-Turner  Co.,  71 
Minn.  413,  74  N.  W.  162,  70  Am.  St.  Rep.  334. 

Plaintiff  contends,  and  the  court  found,  that  at  the  execu- 
tion of  the  alleged  written  guaranty  valuable  securities  were 
left  with  the  defendant  bank  to  indemnify  it  against  any  loss 
it  might  sustain  by  reason  of  executing  the  guaranty. 
The  testimony  on  that  point  is  not  at  all  clear  or  satis-  5 

factory.  It  appears  that  one  J.  P.  Treasurer,  the 
president  of  the  drug  company,  and  who  procured  the  signa- 
ture of  defendant  Clark  to  the  guaranty,  was  at  that  time 
indebted  to  the  bank  on  his  personal  account,  and  the  bank 
held  his  notes  for  something  like  $4,500;  that  whatever 
securities  the  bank  held  had  been  left  long  prior  to  the  date 
of  the  alleged  guaranty  with  the  bank  to  secure  the  personal 
indebtedness  of  said  Treasurer.  It  also  appears  that  much 
of  the  security,  which  consisted  of  corporate  stock,  was  not 
the  property  of  Treasurer,  but  was  the  property  of  his  wife 
and  his  brother,  and  that  they  had  loaned  him  such  securities 
to  pledge  as  collateral  for  his  individual  indebtedness,  and 
he  had  no  authority  to  pledge  that  security  to  secure  any  obli- 
gation of  the  drug  company.  It  is  true  that  there  was  some 
stock  belonging  to  Treasurer  which  was  then  at  the  bank, 
which,  according  to  the  testimony,  he  stated  to  defendant 
Clark  could  remain  with  the  bank.  The  bank  should  not  be 
permitted  to  profit  by  any  securities  left  with  it  to  secure  it 
against  loss  by  reason  of  executing  the  alleged  guaranty,  but. 
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the  act  itself,  being  beyond  the  authority  of  the  bank,  could 
not  be  binding  upon  it,  and  no  judgment  could  be  rendered 
against  it.  The  b^nk  should  be  required  to  account  for  any 
securities,  if  any,  which  it  holds  to  indemnify  it  against  loss. 

There  is  much  force  in  the  contention  of  the  plaintiff  that 
by  reason  of  the  acts  of  the  president  of  the  bank  in  executing 
this  written  guaranty  it,  the  plaintiflP,  has  obligated  itself  and 
will  sustain  loss.  It  must  be  held  that  plaintiff  accepted  the 
guaranty,  knowing  that  the  bank  had  no  power  to  execute 
such  a  paper,  and  that  others  besides  the  president  of  the  bank 
were  interested  whose  rights  had  not  been  consulted  and  whose 
rights  were  liable  to  be  jeopardized,  not  only  stockholders,  but 
depositors  as  well.  If  there  is  to  be  no  limit  placed  upon 
banking  institutions  in  lending  their  credit  to  such  schemes 
or  enterprises  as  the  executive  oflScers  of  the  bank  may  deem 
advisable,  then  the  confidence  of  the  public  in  banking  insti- 
tutions will  be  greatly  impaired,  and  the  legitimate  and 
proper  functions  of  banks  turned  into  devious  channels  of 
speculative  investments. 

We  have  not  attempted  to  review  in  this  opinion  the  numer- 
ous authorities  cited  by  both  the  appellant  and  the  respondent 
in  their  very  able  briefs  and  arguments  presented  to  the 
court.  To  do  so  would  require  an  examination  of  the  Consti- 
tutions of  the  different  states  and  the  statute  under  which 
such  banking  institutions  were  operating,  which  would  be  a 
useless  and  a  burdensome  task  and  would  serve  no  good  pur- 
pose, in  view  of  the  provisions  of  our  own  Constitution  and 
the  decisions  of  this  court. 

It  follows  that  the  lower  court  erred  in  not  sustaining  the 
defendant's  motion  for  a  nonsuit  and  in  overruling  its  motion 
for  a  new  trial.  The  cause  is  therefore  reversed,  with  direc- 
tions to  the  lower  court  to  grant  the  defendant  bank  a  new 
trial.    Appellant  to  recover  costs  on  this  appeal. 

Mccarty,  CORFMAN,  and  THURMAN,  JJ.,  concur. 

FRICK,  C.  J. 

I  concur.  I  desire  to  state,  however,  that  I  base  my  concur- 
rence upon  the  ground  that  the  act  of  Clark  in  executing  the 
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written  guaranty,  under  our  Constitution  and  statute,  was 
entirely  beyond  his  power ;  and  upon  the  further  ground  that 
the  written  guaranty  was  also  beyond  the  power  of  the  bank. 
I  desire  to  add,  further,  that,  although  the  guaranty  is  void 
for  the  reason  stated,  and,  therefore,  the  bank  cannot  be  held 
legally  liable,  yet  if  the  bank  has  received  any  property  or 
funds  as  a  part  of  the  ultra  vires  transaction,  it  should  be 
made  to  account  for  the  same.  In  my  judgment  the  doctrine 
of  estoppel  is  not  involved  in  this  case. 


In  re  HANSON'S  WILL 

No.  3066.    Decided  August  9, 1917.    (167  Pac.  256.) 

1.  New  Tkial — ^Notice  op  Motion — Time  tor  PniiNG — Statute.  Un- 
der Comp.  Laws  1907,  section  3294,  providing  that  the  party  intend- 
ing to  move  for  new  trial  must  within  five  days  after  verdict,  if  the 
action  were  tried  by  a  jury,  or  after  notice  of  the  decision  of  the 
court  or  referee,  if  tried  without  a  jury,  file  with  the  derk  and  serve 
on  the  adverse  party  a  notice  of  his  intention,  designating  grounds, 
etc.,  proponents'  second  notice  of  motion  for  new  trial,  filed  more 
than  &ve  days  after  the  jury  returned  its  special  verdict,  though 
within  five  days  after  judgment  denying  probate  was  entered,  was 
properly  stricken  from  the  files  as  filed  too  late.*     (Page  212.) 

2.  Trial — Special  and  General  Verdicts.  Where  the  special  verdict 
covered  every  issue,  general  verdict  was  unnecessary  to  authorize 
judgment  on  the  verdict.     (Page  213.) 

3.  Wills — Probate — Contest — ^Examination  op  Witnesses.  Where 
there  is  a  contest  of  a  will  offered  for  probate,  the  witnesses  may  be 
required  to  answer  all  questions  respecting  the  due  execution  of  the 
will  and  the  mental  capacity  of  testator  at  execution  before  the  jury, 
with  the  privilege  of  cross-examination  by  the  protestant,  so  that,  in 
a  will  contest,  the  court  properly  impaneled  the  jury  before  hearing 
evidence  respecting  due  execution.     (Page  213.) 

4.  Wills — Contest — ^Burden  op  Proof.  It  is  the  duty  of  the  proponent 
of  a  will  to  produce  his  proof  respecting  the  mental  capacity  of  tes- 
tator at  execution  and  respecting  due  execution,  the  burden  of  proof 
being  upon  proponent  as  to  such  preliminary  matters,  but  when  he  has 
made  out  a  prima  facie  case  by  such  proof,  the  burden  of  proof  is  on 


*  Fisher  v.  Emerson,  15  Utah,  517-622,  50  Pac.  619,  distinguishing  Ter- 
rick  v.  District  Court,  48  Utah,  619,    161  Pac.  55. 
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the  protestant  to  overcome  such  case,  and  to  produce  proof  respecting 
the  matters  presented  in  his  protest.    (Page  214.) 

5.  Wills — Insanity  of  Testator — ^Evidence.  In  a  will  contest  on  the 
ground  of  insanity,  contestant  must  establish  the  fact  of  insanity  by 
a  preponderance  of  the  evidence.*     (Page  215.) 

6.  Wills — Undue  Influence — ^Burden  of  Proof.  The  burden  of  proof 
in  the  issue  of  undue  influence  rests  with  the  protestant.'   (Page  215.) 

7.  Trlal — Failure  to  Charge — ^Necessity  of  Request — Undue  In- 
fluence. Under  Gomp.  Laws  1907,  section  3147,  providing  that, 
when  the  evidence  is  concluded,  the  court  shall  instruct  the  jury  in 
writing  upon  the  law  applicable  to  the  case,  in  a  will  contest,  where 
the  court  ruled  at  the  beginning  of  trial  that  the  burden  of  proof  was 
on  the  proponent,  but,  in  charging  the  jury,  charged  that  as  to  the 
issue  of  insanity  only  the  burden  of  proof  was  on  the  protestant,  the 
court  erred  in  failing  to  charge  as  to  the  burden  on  issue  of  undue 
influence,  though  proponent's  counsel  did  not  request  an  instruction 
thereon.     (Page  217.) 

8.  Wills — Bioht  of  Testamentary  Disposition.  If  testator  was  of 
sound  and  disposing  mind  and  memory  when  he  made  bis  will,  under 
the  law  he  had  the  sole  right  to  choose  the  objects  of  his  bounty, 
and  it  is  immaterial  whether  what  he  did  was  approved  or  disapproved 
by  court  or  jury.     (Page  220.) 

9.  Appeal  and  Error — Review — Findings  of  Jury.  In  a  law  ease  the 
Supreme  Court  has  no  right  to  interfere  with  the  jury's  findings  based 
on  any  substantial  evidence,  but  the  court  cannot  permit  a  judgment 
to  stand  unless  it  is  based  on  findings  based  on  some  substantial  legal 
evidence.     (Page  220.) 

10.  Wills — Undue  Influence — Sufficiency  of  Evidence.  In  a  will 
contest,  evidence  held  insufficient  to  support  a  jury  finding  of  undue 
influence.     (Page  220.) 

11.  Wills — Undue  Influence — Proof.  Though  imdue  influence  is  sel- 
dom subject  to  direct  proof,  but,  as  a  general  rule,  must  be  estab- 
lished by  inferences  and  circumstances,  a  finding  of  undue  influence 
cannot  rest  on  mere  suspicion.     (Page  220.) 

12.  Evidence — Sanity  of  Testator — Opinion  Testimony.  Though  it  is 
proper  to  permit  witnesses,  testifying  on  probate  of  a  will  on  the  sub- 
ject of  mental  incapacity,  after  detailing  the  facts  to  express  an  opin- 
ion respecting  testator 's  sanity  on  the  date  of  execution,  the  facts  on 
which  the  opinion  is  based  should  be  relevant  to  the  issue,  and  not  too 
remote  in  point  of  time,  the  test  being  whether  testator  had  testa- 
mentary capacity  when  the  will  was  made,  so  that  the  inquiry  should 


» In  re  Estate  of  Van  Alstine,  26  Utah,  193-208,  72  Pac.  942. 
'Miller  v.  Livinggtone,  31  Utah,  419,  88  Pac.  338;  Anderson  v.  Ander- 
son, 43  UUh,  26, 134  Pac.  563. 
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be  limited  to  a  period  of  time  not  too  remote  from  that  event. 
(Pags  221.) 

13.  Wills — Testamentary  Capacity — Eccentricities  and  Idiosynoea- 
siES — "Insanity."  Eccetntricities  and  idiosyncrasies, however  gross, 
do  not  constitute  * '  insanity, ' '  and  cannot  incapacitate  one  otherwise 
mentally  sound  from  making  a  valid  will.     (Page  222.) 

14.  Wills — Sanity  of  Testator — Sufficiency  of  Evidence.  In  a  will 
contest,  evidence  held  to  support  the  jury's  special  finding  that  tes- 
tator was  not  insane  when  he  made  the  will.     (Page  222.) 

15.  Evidence — Capacity  and  Undue  Influence — Opinion  Testimony. 
Though  in  will  contests  great  latitude  is  necessarily  permitted  in  in- 
troducing evidence  on  the  question  of  mental  capacity  and  imdue 
influence,  courts  should  be  careful  to  confine  the  evidence  within  rea- 
sonable limits,  and  opinions  of  lay  witnesses  should  not  be  permitted 
unless  the  witnesses  possess  personal  knowledge  as  to  the  facts  on 
which  their  opinions  are  based.     (Page  222.) 

16.  Evidence — Opinion  Testimony — Insanity  of  Testator.  In  a  will 
contest,  opinion  testimony  of  lay  witnesses  as  to  testator's  rosanity, 
one  of  the  witnesses  stating  that  she  based  her  opinion  simply  on 
what  she  saw  and  what  she  heard  her  mother  say  about  testator,  never 
having  herself  talked  with  testator,  and  having  had  little  to  do  with 
him  since  her  mother 's  death,  five  years  ago,  the  other  witness  basing 
his  opinion  on  matters  occurring  10  or  12  years  before  testator's  death, 
was  inadmissible  as  too  remote,  since  where,  from  the  facts  detailed  by 
the  witness,  the  jury  may  draw  an  inference  that  the  subject  of  the 
inquiry  was  of  unsound  mind,  the  witness  may  also  be  permitted  to 
express  his  opinion,  but  where  no  such  inferences  are  deducible  from 
the  facts,  the  witness  may  not  give  his  opinion.     (Page  223.) 

17.  Appeal  and  Error — Direction  op  Judgment.  In  a  law  case  the 
Supreme  Court  is  loth  to  direct  judgment  on  appeal,  except  in  cases 
involving  law  questions  only,  but,  though  questions  of  fact  may  be  in- 
volved, if  each  party  has  had  a  fair  and  adequate  opportunity  to  pre- 
sent his  case,  courts  should  not  permit  the  litigation  to  proceed  merely 
to  satisfy  a  litigious  spirit.     (Page  224.) 

Appeal  from  District  Court,  Third  District;    Hon.  M,  L. 
Ritchie,  Judge. 

Application  of  Ernest  N.  MacGregor  for  probate  of  will,  of 
Peter  Hanson. 

From  judgment  denying  probate,  the  proponent  appeals. 

Reversed  and  case  remanded  with  directions  to  grant  a 
new  trial. 

Vol.  50—14 
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Oeo.  r.  Wallace,  Jr.,  for  appellant. 
Ashby  Snow  for  respondent. 

FRICK,  C.  J. 

Peter  Hansen,  a  resident  of  Salt  Lake  City,  died  testate  on 
the  23d  day  of  May,  1916.  He  left  surviving  Mm  two  sons  of 
the  ages  of  forty-seven  and  thirty-three  years,  respectively, 
and  three  daughters,  aged  thirty-eight,  thirty-five,  and  thirty- 
erne  years.  His  wife  had  obtained  a  divorce  from  him  in  1904 
and  thenceforth  he  continued  single,  living  entirely  apart 
from  his  family.  On  the  3d  day  of  November,  1915,  or  a  little 
more  than  five  months  before  he  died,  he  executed  what  is 
termed  his  ''last  will  and  testament,"  in  which  he  made  one 
Ernest  N.  MacGregor  and  one  M.  McConnell  his  residuary 
legatees  and  also  named  them  as  executors  of  his  will.  The 
testator  left  the  will  with  MacGregor 's  wife  about  six  weeks 
after  its  execution.  In  due  time  the  said  Ernest  N.  Mac- 
Gregor produced  the  alleged  will  and  filed  an  application 
under  our  statute  to  have  the  same  admitted  to  probate.  After 
the  application  had  been  filed  three  of  the  children  aforesaid, 
to  wit,  two  of  the  daughters  and  the  youngest  son,  filed  their 
protest  against  the  admission  of  the  alleged  will  to  probate. 
The  grounds  alleged  in  the  protest  were :  (1)  That  at  the  time 
of  the  execution  of  said  will  the  testator  was  of  unsound  mind ; 
(2)  that  said  alleged  will  was  not  executed  as  provided  by 
our  statute;  and  (3)  that  it  was  obtained  by  fraud  and  undue 
influence.  The  last  ground  of  contest  above  named  was  in 
the  following  words: 

''That  the  said  decedent  at  the  time  of  the  signing  of  the 
said  alleged  will  or  document  was  of  feeble  and  unsound  mind, 
and  the  said  Ernest  N.  MacGregor  and  M.  McConnell,  while 
the  said  decedent  was  of  feeble  and  unsound  mind,  for  the 
purpose  of  defrauding  the  heirs  of  the  said  deceased  of  their 
interest  in  his  estate  by.  constantly  associating  themselves 
with  the  said  decedent  and  by  gaining  a  predominance  over 
his  will  and  mind  by  persuasion  and  inducements,  did,  as 
your  petitioners  are  informed  and  believe,  by  such  persuasion 
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and  uiMiue  influence,  overcome  the  will  of  the  said  decedent, 
if  any  he  then  possessed,  and  did  fraudulently  and  wickedly 
induce  the  said  decedent  to  sig^  his  name  to  the  said  document 
or  alleged  will ;  that  the  said  signature  was  obtained  wholly 
by  the  exertion  as  aforesaid  of  such  undue  influence  and  fraud 
exerted  upon  the  mind  of  the  decedent,  all  of  which  caused 
him  to  sign  his  name  to  the  said  document ;  and  that  except 
for  such  acts  and  undue  influence  the  decedent  would  not  have 
signed  his  name  thereto.'' 

The  proponent  of  the  will  filed  an  answer  to  the  protest  in 
which  he  in  effect  denied  all  the  allegations  contained  in  the 
protest,  and,  on  the  contrary,  averred  that  the  alleged  will 
was  duly  and  properly  executed,  and  that  the  testator  was  of 
sound  and  disposing  mind  at  the  time  of  its  execution,  and 
that  he  was  not  influenced,  etc. 

The  issues  were  submitted  to  a  jury,  and  they  made  answer 
to  special  findings  submitted  to  them  as  follows : 

"Q.  Were  there  two  attesting  witnesses,  each  of  whom 
signed  his  name  as  a  witness  at  the  end  of  said  document  at 
the  request  of  said  Peter  Hansen,  in  his  presence  and  in  the 
presence  of  the  other?  A,  Yes.  Q.  If  you  shall  find  that 
said  Peter  Hansen  subscribed  the  said  document,  was  he  at 
the  time  of  so  doing  of  sound  and  disposing  mindt  A.  Yes. 
Q.  Was  said  alleged  will  procured  to  be  made  by  the  fraud  or 
midue  influence  of  Ernest  N.  MacGregor  or  M.  McConnell  or 
either  of  themt    A.  Yes.'* 

It  would  seem  that  the  first  special  finding  was  unnecessary 
in  view  that  what  is  therein  contained  was  admitted  in  open 
court  by  the  contestants. 

The  record  discloses  that  the  jury  were  polled,  and  that, 
while  all  of  the  eight  jurors  answered  the  first  two  findings  in 
the  aflSrmative,  only  six  of  them  answered  the  third  finding 
in  the  affirmative,  and  two  answered  it  in  the  negative. 

No  general  verdict  was  submitted  to  the  jury  or  returned 
by  them.  The  court,  however,  directed  judgment  to  be  en- 
tered on  the  special  findings  denying  the  proposed  will  probate 
upon  the  sole  ground  that  "the  same  was  obtained  by  the 
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exercise  of  undue  influence."    On  December  30,  1916,  judg- 
ment was  entered  accordingly. 

In  due  time  after  the  jury  had  returned  the  special  verdict 
the  proponent  filed  his  notice  of  motion  for  a  new  trial,  and 
on  January  3,  1917,  within  five  days  after  judgment  was 
entered,  he  filed  a  second  notice  of  motion  for  a  new 
trial.    The  court  overruled  the  first  motion  for  a  new  1 

trial,  and,  on  motion  of  the  protestants,  struck  the 
second  motion  from  the  files.    Counsel  for  the  proponent  now 
insists  that  the  court  erred  in  striking  his  second  motion.  We 
think  not. 

Comp.  Laws  1907,  section  3294,  provides  as  follows: 

*'The  party  intending  to  move  for  a  new  trial  must,  within 
five  days  after  the  verdict  of  the  jury,  if  the  action  were  tried 
by  a  jury,  or  after  notice  of  the  decision  of  the  court  or  referee, 
if  the  action  were  tried  without  a  jury,  file  with  the  clerk,  and 
serve  upon  the  adverse  party  a  notice  of  his  intention,  desig- 
nating the  grounds  upon  which  the  motion  will  be  made,  and 
whether  the  same  will  be  made  upon  affidavits  or  upon  the 
minutes  of  the  court." 

It  will  be  observed  that  under  our  statute  the  application 
for  a  new  trial  is  directed  against  the  verdict,  and  not  the 
judgment,  and  hence  the  notice  of  motion  must  be  given 
within  the  time  fixed  by  statute  after  the  verdict  is  returned, 
regardless  of  when  judgment  is  entered.  Such  is  also  the 
holding  of  this  court.  Fisher  v.  Emerson,  15  Utah,  517-522, 
50  Pac.  619.  Nor  is  there  anything  to  the  contrary  in  the 
recent  case  of  Yerrick  v.  District  Court,  48  Utah,  619,  161 
Pac.  55.  While  the  writer's  views  did  not  prevail  in  that  case, 
yet  there  is  nothing  in  the  majority  opinion  which  is  contrary 
to  my  views  there  expressed,  that  under  our  statute  the  ver- 
dict, and  not  the  judgment,  is  the  thing  that  is  assailed  by  a 
motion  for  a  new  trial.  Indeed  that  is  the  clear  purport  of 
our  statute.  Nor  was  it  necessary  for  the  jury  to  return  a 
general  verdict  in  addition  to  their  special  verdict,  as  con- 
tended by  counsel  for  proponent.  Comp.  Laws  1907,  section 
3162,  provides  that  a  verdict  of  a  jury  may  be  either  general 
or  special.    In  that  section  the  verdicts  are  defined  thus: 
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**A  general  verdict  is  that  by  which  they  [the  jury]  pro- 
nounce generally  upon  all  or  any  of  the  issues,  in  favor  of 
either  the  plaintiff  or  defendant ;  a  special  verdict  is  that  by 
which  the  jury  finds  the  facts  only,  leaving  the  judgment  to 
the  court." 

In  this  case  the  special  verdict  covered  every  issue,  and 
therefore  a  general  verdict  was  unnecessary.  In  case  a  special 
verdict  does  not  cover  every  issue,  then,  as  a  matter  of 
course,  a  general  verdict  is  necessary  to  authorize  a  2 

judgment  on  the  verdict.    It  follows,  therefore,  that 
the  district  court  did  not  err  in  failing  to  have  the  jury  return 
a  general  verdict  in  this  case. 

It  is  next  contended  that  the  district  court  erred  in  not 
permitting  the  proponent  to  make  formal  proof  of  the  due 
execution  of  the  will,  etc.,  before  impaneling  the  jury  to  try 
the  issues  presented  by  the  protestants,  and  in  ruling 
that  the  burden  of  proof  was  on  the  proponent.    Where  3 

there  is  no  contest,  the  testimony  of  the  subscribing 
witnesses  to  the  will  is  usually  taken  either  by  deposition  or 
by  written  answers  in  open  court,  or  answers  are  made  to  the 
formal  statutory  questions  propounded  to  such  witnesses. 
Where  there  is  a  contest,  however,  as  in  this  case,  then  the 
witnesses  may  be  required  to  answer  all  questions  respecting 
the  due  execution  of  the  will  and  the  mental  capacity  of  the 
testator  at  the  time  of  its  execution  before  the  jury,  with  the 
privilege  of  cross-examination  by  the  protestants,  as  in  other 
cases.  In  1  Underbill  on  the  Law  of  Wills,  section  86,  the 
author  approves  the  method  just  outlined.  The  court  there- 
fore did  not  err  in  impaneling  the  jury  before  hearing  the 
evidence  respecting  the  due  execution  of  the  will,  etc. 

Upon  the  question  of  burden  of  proof  the  district  court 
after  announcing  the  purpose  of  the  several  pleadings,  ruled 
as  follows : 

"The  burden  of  proof  will  be  upon  the  proponent  and  he 
will  have  the  right  of  opening  and  closing" 
—to  which  ruling  the  proponent  excepted.    The  court  therefore 
proceeded  to  try  the  issues  upon  that  theory,  but  in  charging 
the  jury  entirely  omitted  to  charge  respecting  the  burden 
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of  proof  upon  the  issue  of  undue  influence,  although  it  charged 
that  the  burden  of  proof  on  the  issue  of  insanity  or  mental 
capacity  was  on  the  protestants.  With  respect  to  who  has  the 
burden  of  proof  upon  the  question  of  mental  capacity  when 
that  is  in  issue  the  authorities  are  in  apparent  conflict.  The 
divergent  views,  however,  to  a  large  extent  at  least,  are  due 
to  the  fact  that  courts  have  not  always  discriminated  between 
the  trial  of  a  will  case  where  the  contest  arises  before  the  will 
is  admitted  to  probate  and  one  where  the  contest  arises  after 
that  formality  has  taken  place.  There  is  little,  if  any,  conflict 
relating  to  the  burden  of  proof  in  a  case  where  the  contest  is 
initiated  aftfer  the  will  has  been  admitted  to  probate  except 
upon  the  ultimate  fact  in  case  the  mental  capacity  of  the 
testator  is  in  issue.  But  there  is  much  confusion  in  cases  like 
the  present,  where  the  contest  is  initiated  before  the  will  is 
formally  admitted  to  probate. 

In  a  case  like  the  present  we  conceive  the  great  weight  of 
authority  to  be  to  the  following  effect:  That  in  any  case,  un- 
less these  matters  are  admitted  by  the  protestant,  it  is  the 
duty  of  the  proponent  to  produce  his  proof  respecting 
the  mental  capacity  of  the  testator  at  the  time  of  the  4 

execution  of  the  will  and  the  due  execution  thereof. 
As  to  these  preliminary  matters  the  burden  of  proof  is,  as  a 
matter  of  course,  upon  the  proponent;  that  is,  he  is  bound 
to  make  a  prima  facie  case.  He  does  that  by  making  proof 
of  the  foregoing  preliminary  matters.  When  the  proponent 
has  made  out  a  prima  facie  case,  therefore,  then,  and  then 
only,  the  real  legal  battle  begins,  and  the  burden  of  proof  is 
upon  the  protestant  to  overcome  the  prima  facie  case  and  to 
produce  proof  respecting  the  matters  presented  in  his  pro- 
test. In  Thompson  on  Wills,  which  is  a  recent  work  (1916), 
section  498,  it  is  said: 

"Before  a  will  can  be  probated  proof  must  be  made  of  its  proper  exe- 
cution, the  testator's  signature,  the  attestation  of  the  witnesses,  the  pub- 
lication of  the  will,  and  such  like  matters,  and  the  burden  of  proving  such 
facts  rests  upon  the  propounder.  The  proof  in  support  of  probate  must 
be  sufficient  to  convince  the  court  that  the  paper  produced  is  the  lawful 
will  of  the  testator. 

' '  A  prima  facie  case  is  made  when  it  is  shown  that  all  the  requirements 
of  law  have  been  observed  in  the  execution  of  the  will,  and  unless  suoh 
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prima  facie  case  is  made  the  court  should  refuse  probate  even  where  pro- 
hate  is  not  contested. ' ' 

Upon  whom  ultimately  rests  the  burden  of  proof  in  case  the 
mental  capacity  of  the  testator  is  made  an  issue  the  authorities 
are  not  in  harmony.    In  some  jurisdictions  the  same  rule  is 
adopted  respecting  the  burden  of  proof  on  the  issue  of 
insanity  in  a  will  contest  that  prevails  in  a  criminal  5 

prosecution  where  insanity  is  a  defense,  which  is  that 
the  burden  ultimately  rests  upon  the  proponent  to  show  that 
the  will  is  the  product  of  a  sane  mind  by  a  preponderance  of 
the  evidence  on  that  issue.  Such  is  the  rule  that  is  laid  down 
by  Mr.  Schouler  in  his  excellent  work  on  Wills,  etc.,  in  vol- 
ume 1  (5th  Ed.),  section  174.  There  are,  however,  numerous 
authorities  to  the  contrary  in  which  it  is  held  that  the  burden 
of  proof  rests  upon  him  who  makes  the  allegation  and  that 
he  must  establish  the  fact  of  insanity  by  a  preponderance  of 
the  evidence.  This  court,  in  will  contests,  is  committed  to  the 
latter  doctrine.  In  re  Estate  of  Van  Alstine,  26  Utah,  193- 
208,  72  Pac.  942.  Such  is  also  the  holding  in  some  of  our 
neighboring  states  where  statutes  like  ours  are  in  force. 
In  re  WiUiams'  Will,  50  Mont.  142,  145  Pac.  953 ;  In  re  Mur- 
phy's Estate,  43  Mont.  353,  116  Pac.  1004-1010,  Ann.  Cas. 
1912C,  380.  In  view  that  this  court,  under  our  statute,  is 
committed  to  the  doctrine  before  stated,  it  is  not  necessary 
to  multiply  authorities  upon  that  question.  The  district  court 
followed  the  rule  announced  in  the  Van  Alstine  Case,  and 
hence  committed  no  error. 

With  respect  to  the  issue  of  undue  influence,  however,  the 
district  court  erred  in  holding  that  the  burden  of  proof  rests 
on  the  proponent.    The  great  weight  of  authority  is  to 
the  effect  that  upon  that  issue  the  burden  of  proof  6 

rests    upon   the   protestant.     Eeferring   again   to   1 
Schouler  on  Wills,  etc.,  section  239,  the  author  says: 

''The  burden  of  proving  fraud  or  force  in  the  procurement  of  a  will 
(unlike  the  simple  issue  of  testamentary  capacity)  lies  upon  those  who 
contest  the  instrument;  and  anything  which  imputes  heinous  misconduct 
to  a  party  concerned  and  interested  in  its  execution  ought  to  be  fairly 
established  by  a  preponderance  of  proof.  As  to  undue  influence,  in  the 
nsoal  and  less  offensive  sense,  the  burden  of  proving  affirmatively  that  it 
operated  upon  the  will  in  question  lies  still  on  the  party  who  alleges  it. 
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either  by  direct  evidence  or  proof  of  cicumstances  inconsistent  with  fair 
dealing.  In  any  such  case,  however,  we  assume  tliat  it  has  already  been 
proved  satisfactorily  by  the  proponents  that  the  will  had  been  duly  exe- 
cuted by  a  person  of  competent  understanding  and  apparently  a  free 
agent.  '  In  order  to  set  aside  the  will  of  a  person  of  sound  mind,  *  observes 
Lord  Cranworth,  'it  is  not  sufficient  to  show  that  the  circumstances  at- 
tending its  execution  are  consistent  with  the  hj'pothesis  of  its  having  been 
obtained  by  undue  influence ;  it  must  be  shown  that  they  are  inconsistent 
with  a  contrary  hypothesis.'  And  the  same  holds  true  where  positive 
fraud  or  force  is  the  ground  of  objection.  For  a  testator  adjudged  com- 
petent to  make  a  will  may  be  presumed  to  have  known  and  intended  ita 
contents." 

Our  own  decisions  are  all  to  that  effect.  Miller  v.  Living- 
stone, 31  Utah,  419,  88  Pac.  338;  Anderson  v.  Anderson, 
43  Utah,  26,  134  Pac.  553.  In  those  two  cases  it  is  also  thor- 
oughly explained  what  is  necessary  to  constitute  undue  in- 
fluence. 

While,  as  before  stated,  at  the  beginning  of  the  trial  the 
district  court  ruled  that  the  burden  of  proof  was  upon  the 
proponent,  yet  in  charging  the  jury  the  court  charged  that  as 
to  the  issue  of  insanity  only  the  burden  of  proof  was  on  the 
protestant,  and  as  to  who  had  the  burden  of  establishing  the 
issue  of  undue  influence  the  court  did  not  charge  anjrthing. 
Counsel  for  proponent  contends  the  court's  failure  to  charge 
upon  that  issue  is  error.  He  predicates  his  argument  upon 
Comp.  Laws  1907,  section  3147,  which  provides: 

"When  the  evidence  is  concluded,  the  court  shall  instruct 
the  jury  in  writing  upon  the  law  applicable  to  the  case." 

It  is  contended  that  it  is  the  duty  of  the  court  to  charge  the 
jury  upon  all  the  material  propositions  of  law  "applicable  to 
the  case, ' '  and  that  in  omitting  to  charge  respecting  the  burden 
of  proof  upon  a  principal  or  material  issue  the  court  has  failed 
to  comply  with  the  provisions  of  the  statute.  Counsel  for  the 
protestants,  however,  answer  the  contention  by  pointing  to 
the  fact  that  proponent's  counsel  was  himself  derelict  in  not 
requesting  an  instruction  upon  the  question  of  the  burden  of 
proof  respecting  undue  influence.  With  respect  to  a  party's 
right  to  request  instructions,  section  3148  provides : 

"Either  party  may,  before  the  court  has  instructed  the  jury, 
or  later  by  consent  of  the  court,  ask  special  instructions." 
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It  has  frequently  been  held  by  this  court  that,  if  a  party 
desires  to  have  the  jury  instructed  upon  a  special  matter,  he 
cannot  predicate  error  upon  the  court's  failure  to  charge 
unless  he  has  requested  a  proper  instruction  upon  the  subject 
in  hand.  This  case  is,  however,  out  of  the  usual  order.  Here 
the  court  at  the  beginning  of  the  trial  in  open  court  announced 
to  counsel  that  the  burden  of  proof  was  upon  the  proponent. 
To  that  ruling  proponent  duly  excepted.  In  view,  therefore, 
that  the  court  had  ruled  respecting  the  burden  of  proof,  counsel 
^as  perhaps  excused  from  a  further  insistence  upon  his  views 
in  that  regard.  Moreover,  the  instruction  regarding  the 
Wden  of  proof,  under  the  circumstances  of  this  case,  was, 
Ki  our  opinion,  not  a  matter  upon  which  the  **  special  instruc- 
^on*'  mentioned  in  the  statute  must  be  asked.  The  instruction 
^^  upon  a  question  of  law  ''applicable  to  the  case,"  and 
*^^nce  should  have  been  given  by  the  court  in  its  general  charge, 
^^  Specially  so  since  it  had  announced  what  the  rule  was  at 
^®  l>eginning  of  the  trial. 

While  we  do  not  desire  to  be  understood  as  holding  that  it 
would  be  error  under  all  circumstances  to  omit  to  charge  upon 
the  question  of  burden  of  proof,  yet,  in  view  of  the 
peculiar  circumstances  of  this  case,  we  are  of  the  7 

opinion  that  the  court  erred  in  failing  to  instruct  the 
jury  upon  the  question  of  burden  of  proof  on  the  issue  of 
midue  influence,  and  that  it  was  not  necessary  under  all  the 
circumstances  of  this  case  for  the  proponent  to  oflPer  an  in- 
struction upon  that  question  in  order  to  predicate  error  on 
the  court's  failure  to  charge.  Indeed,  the  finding  of  the  jury 
upon  that  subject,  as  hereinbefore  shown,  conclusively  shows 
that  in  this  case  the  proponent  was  greviously  prejudiced  by 
the  court's  failure  to  instruct  the  jury  respecting  the  burden 
of  proof  upon  the  issue  of  undue  influence.  We  remark  that 
no  hard  and  fast  rule  can  be  laid  down  with  regard  to  the 
question  of  when  and  under  what  circumstances  it  may  be 
prejudicial  error  in  case  a  court  fails  to  instruct  upon  a 
particular  question,  and  especially  upon  the  question  of  burden 
of  proof.  Each  case  must,  to  a  large  extent  at  least,  be  de- 
termined upon  its  own  peculiar  facts  and  circumstances.    All 
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we  hold  is  that  under  the  circumstances  outlined  the  failure 
to  instruct  as  before  stated  constituted  prejudicial  error. 

Counsel,  however,  also  vigorously  insists  that  the  finding 
of  the  jury  that  the  will  in  question  was  obtained  by  undue 
influence  is  not  supported  by  any  evidence.  We  have  read 
the  whole  evidence  with  care,  and,  after  doing  so,  are  forced 
to  the  conclusion  that  there  is  not  a  scintilla  of  evidence  in 
support  of  the  finding  upon  that  issue.  Indeed,  in  this  case 
there  is  not  even  a  syllable  of  evidence  that  there  was  any 
motive,  inducement,  or  inclination  to  practice  undue  influence, 
or  any  influence  upon  the  testator.  Neither  one  of  the  bene- 
ficiaries named  in  the  will,  not  even  the  testator's  children, 
had  any  knowledge  whatever  that  he  was  possessed  of  any 
property  or  means.  No  one  suspected  that  he  had  anything 
in  excess  of  what  was  ''necessary  to  bury  him,"  as  he  fre- 
quently expressed  it  to  those  with  whom  he  held  intercourse 
at  all.  Nor  can  it  be  said  that  the  residuary  legatees  could 
have  influenced  the  testator  because  of  their  ill  will  or  feeling 
against  the  children,  since  they  were  total  strangers  to  all  of 
them.  Moreover,  the  record  shows  beyond  peradventure  that 
the  testator  hoped  to  spend  his  last  days  and  to  die  in  Den- 
mark, his  fatherland.  From  his  correspondence  with  friends 
in  that  country  it  is  made  very  clear  that  had  it  not  been  for 
the  breaking  out  of  the  present  European  war  he  in  all  proba- 
bility would  have  gone  to  Denmark  to  spend  his  last  days  and 
to  die,  and  in  that  event  he,  as  a  matter  of  course,  would 
have  taken  all  of  his  property,  which  consisted  entirely  of 
savings  deposits  in  one  of  our  savings  banks,  with  him.  From 
the  time  his  wife  obtained  a  divorce  in  1904,  upon  the  ground 
of  nonsupport,  the  testator  lived  by  himself  as  a  recluse  in 
what,  in  the  evidence,  is  called  a  shack.  In  the  last  eleven 
years  of  his  lifcS  he  always  posed  as  being  entirely  destitute 
of  means,  and  every  one  who  came  in  touch  with  him  sup- 
posed him  to  be  not  only  poor,  but  oftentimes  in  abject  want. 
The  proponent,  one  of  the  residuary  legatees,  his  wife,  and 
McConnell,  the  other  residuary  legatee,  and  his  wife,  after 
the  divorce  aforesaid,  and  after  the  testator  was  separated 
from  his  family,  often  befriended  him  in  one  way  and  another. 
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They  gave  him  odd  chores  to  do  and  frequently  provided  him 
with  meals  and  gave  him  newspapers  and  magazines  to  read, 
which  he  seemed  to  appreciate.    He  was  afflicted  with  some 
throat  trouble,  was  hard  of  hearing,  and  also  had  some  dif- 
ficulty with  his  eyes.    In  view  of  those  infirmities  he  was  not 
excessively  gregarious,  and  always  seemed  lacking  in  socia- 
bility.   McConnell,  one  of  the  principal  beneficiaries,  had  not 
seen  him  for  six  years  immediately  preceding  his  death,  and 
knew  nothing  about  the  will  until  he  was  told  about  it  after 
the  testator's  death.    As  before  stated,  the  will  was  delivered 
by  the  testator  to  the  proponent's  vrife,  which  act  of  delivery 
occurred  about  six  weeks  after  it  was  executed.    Neither  the 
proponent  nor  McConnell  knew  that  the  testator  intended  to 
make  a  will,  much  less  that  he  intended  to  make  them  his 
principal  legatees.     And,  what  is  more,  they  did  not  even 
suspect  that  he  had  any  property  to  bequeath  to  them  or  to 
anybody.    True,  the  ward  bishop  told  the  relief  society  that 
the  testator  had  means  and  that  the  society  should  not  further 
assist  him.    The  testator,  however,  convinced  that  society  that 
he  was  without  means,  and  it  assisted  him  to  the  end  of  his 
life.   In  his  home  life  he  was  most  unhappy.    He  was  clearly 
an  eccentric,  and  in  some  respects  very  much  so,  and  by 
reason  of  his  infirmities,  as  before  stated,  was  at  times  un- 
friendly, always  unsociable,  to  say  the  least.   He  always  seemed 
imtidy  in  his  person  and  clothing,  if  not  actually  filthy,  and 
during  many  years  lived  all  to  himself  in  the  shack  before 
stated.    It  seems  his  children  did  not  do  anything  for  him 
after  he  was  divorced,  although  one  or  two  sometimes  called 
^Pou  him;  and  he,  even  before  the  divorce,  never  did  any- 
thing for  them.    They  did  not  even  know  of  his  last  sickness. 
The  testator's  feelings  respecting  his  children  is  clearly  re- 
jected in  the  following  statement,  which,  for  some  purpose, 
'^as  introduced  in  evidence,  and  which  was  shown  to  be  in 
^  ^^^dwriting,  written  in  the  Danish  language.    This  state- 
flient  \^as  found  by  one  of  the  witnesses  in  the  shack  where 
^tator  lived  until  the  day  preceding  his  death.    It  reads : 
^hey    [his  family]    got  my  home  and  money  by  false 
P^etei^^    ^j2  ^j^jg^  together,  I  deem  this  sufficient  because  of 
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the  cruel,  unjust  treatment  I  received  while  living  with  them. 
After  making  my  life  miserable  it  would  be  an  injustice  to 
my  memory  for  them  to  share  or  enjoy  any  part  of  what  I 
have  by  the  assistance  of  kind-hearted  and  upright  friend." 

The  evidence  also  makes  clear  that  the  foregoing  statement 
was  not  the  result  of  any  hallucination  or  aberration  of  mind ; 
that  it  was  based  upon  the  testator's  actual  experiences. 
True,  his  domestic  troubles  may  have  been  exaggerated  8 
by  him,  as  is  often  the  case,  but  that  is  of  no  consequence 
here.  It  is  beyond  dispute,  therefore,  that  the  testator  left 
some  reason  behind  him  showing  clearly  what  induced  him 
to  make  his  will  as  he  did.  If  he  was  of  sound  and  disposing 
mind  and  memory  when  he  made  it,  and  the  jury  found  that 
he  was,  then,  under  the  law,  he  had  the  sole  right  to  choose 
the  objects  of  his  bounty,  and  it  is  utterly  immaterial  whether 
what  he  did  is  approved  or  disapproved  by  either  court  or 
jury.  That  right  it  is  the  duty  of  the  courts  to  protect  and 
enforce,  and  not  to  fritter  it  away  by  entering  a  judgment 
which  perhaps  reflects  only  their  own  views,  or  the  views 
of  the  jury,  regarding  the  disposition  a  testator  should  have 
made  of  his  property. 

This  is  a  law  case,  and,  in  view  of  that  fact,  we  have  no 
right,  nor  have  we  the  inclination  if  we  had  the  right,  to 
interfere  with  the  findings  of  the  jury  in  such  a  case 
where  such  findings  are  based  upon  any  substantial  9, 10 
evidence.  We  may,  however,  not  disregard  both  our 
duty  and  our  oaths  of  office  and  permit  a  judgment  to  stand, 
unless  it  is  based  upon  findings  which  are  based  upon  some 
substantial  legal  evidence.  There  is  no  such  evidence  in  this 
case  upon  the  issue  of  undue  influence,  and  hence  the  finding 
of  the  jury  is  not  supported  by  evidence  and  the  judgment  is 
not  sanctioned  by  law.  As  a  matter  of  law  we  are  required, 
therefore,  to  set  the  findings  and  judgment  aside. 

In  what  we  have  said  we  are  not  unmindful  of  the  protes- 
tants'  contention  that  undue  influence  is  seldom  subject 
to  direct  proof,  but,  as  a  general  rule,  must  be  estab-        11 
lished  by  inferences  and  circumstances.     While  that 
is  true,  it  likewise  is  true  that  a  finding  of  undue  influence 
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cannot  rest  upon  mere  suspicion.  There  must  be  some  sub- 
stantial facts  upon  which  the  inferences  and  deductions  are 
based,  and  the  circumstances  relied  on  should  clearly  point 
out  the  person  who  it  is  alleged  exercised  the  undue  influence 
and  his  acts  constituting  the  alleged  undue  influence.  There 
is  absolutely  no  fact  or  circumstance  in  this  case  authorizing 
any  one  to  find  that  the  residuary  legatees,  or  any  one  of 
them,  exercised  the  slightest  influence  on  the  testator.  Nor  is 
there  any  evidence  whatever  that  the  will  as  written  was  not 
the  sole  product  of  the  testator's  mind.  Under  such  circum- 
stances it  would  constitute  most  flagrant  error  to  permit  the 
judgment  to  stand. 

While  the  jury  found  in  favor  of  the  proponent  upon  the 
issue  of  insanity,  yet,  in  view  that  we  must  reverse  the  judg- 
ment, we  feel  bound  to  make  a  few  observations  upon  that 
issue.  The  evidence  on  part  of  the  protestants  was  practically 
all  directed  to  that  issue.  The  testator,  as  appears  from  the 
will  itself,  was  seventy-nine  years  of  age  when  the  will  was 
made.  He,  in  his  own  handwriting,  gave  the  directions  to 
the  scrivener,  who  prepared  the  will  according  to  those  direc- 
tions. There  is  absolutely  nothing  to  indicate  that  the  testator 
was  not  fully  competent  to  make  a  will  at  the  time,  and,  if  his 
correspondence  with  his  friends  in  Denmark  is  considered, 
he  cert€iinly  possessed  more  than  sufficient  intelligence  to  make 
a  valid  will.  The  testimony  of  the  scrivener  and  the  other 
subscribing  witness  respecting  the  mental  capacity  of  the 
testator  is  likewise  clear  and  convincing. 

The  witnesses  testifying  for  the  protestants  upon  the  sub- 
ject of  mental  capacity  were  all  lay  witnesses,  and, 
after  detailing  the  facts,  the  court  in  every  instance  12 
permitted  the  witnesses  to  express  an  opinion  respect- 
ing the  testator's  sanity  on  the  date  the  will  was  executed. 
Now,  while  that  is  a  proper  method  of  procedure,  and  in  many 
cases  the  most  satisfactory  method,  yet  the  facts  upon  which 
the  opinion  is  based  should  be  relevant  to  the  issue  and  should 
not  be  too  remote  in  point  of  time.  It  should  always  be  re- 
membered that  in  such  cases  the  test  is  whether  the  testator 
had  testamentary  capacity  at  the  time  the  alleged  will  was 
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made,  and  the  inquiry  should  be  limited  to  a  period  of  time 
not  too  remote  from  that  event.  In  this  case  the  court  per- 
mitted one  of  the  witnesses  to  express  an  opinion  respecting 
the  testator's  sanity,  although  the  witness  testified: 

"Never  had  any  conversation  with  him  [the  testator].  I 
base  my  opinion  simply  on  what  I  saw  and  what  I  heard  my 
mother  say  about  him." 

This,  too,  notwithstanding  the  fact  that  her  mother  had 
been  dead  five  years  when  the  witness  testified,  and  the  further 
fact  that  after  the  mother's  death  intercourse  between  the 
testator  and  the  witness  practically  ceased.  Another  witness 
based  his  opinion  upon  what  he  concluded  was  an  xmintelligent 
answer  on  the  part  of  the  testator.  The  witness  was  asked 
on  cross-examination  to  give  some  instance  which  induced  him 
to  question  the  testator's  sanity.  He  gave  an  instance 
occurring  perhaps  ten  or  twelve  years  before  the  death  of 
the  testator.  The  instance  is  reflected  in  the  following  ques- 
tions and  answers : 

**Q.  Was  there  anything  irrational  in  his  conversation? 
When  you  asked  him  a  question  was  he  able  to  answer  it 
intelligently  T  A.  Well,  I  would  not  call  it  intelligent.  Q. 
Well,  give  me  his  answer  that  he  would  make  to  a  question 
that  was  not  intelligent  in  your  opinion.  A.  Why,  when  I 
asked  him  to  get  some  gloves  for  his  hands  to  prevent  freezing 
his  fingers,  he  said  he  didn't  have  any  money.  Q.  That  is  your 
opinion  of  an  nonintelligent  reply  to  the  question?  A.  Yes, 
sir.  Q.  Did  you  ask  him  why  he  did  not  get  any  gloves?  A. 
Yes,  sir ;  I  asked  him  why  he  did  not  get  any  gloves,  and  he  said 
he  did  not  have  the  money.  Q.  Can  you  think  of  anything 
else  t    A.  Not  at  this  time. ' ' 

It  is  upon  instances  similar  to  those  just  illustrated,  and 
upon  the  facts  that  the  testator  was  untidy  in  his 
personal  habits  and  dress  and  at  home,  and  that  13, 14, 15 
he  had  a  miserly  disposition  and  an  entire  lack  of 
affection  for  his  offspring,  which  were  the  principal  grounds 
that  induced  the  witnesses  to  consider  him  of  unsound  mind. 
Indeed,  the  weight  of  the  evidence  is  to  the  effect  that  they 
considered  him  so  because  he  was  unlike  other  men.    He  was 
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not  as  they  observed  other  men,  and  expressions  of  that  char- 
acter. The  fact  is  that  the  evidence  discloses  eccentricities 
on  the  part  of  the  testator  which  at  times  were  induced  and 
aggravated  by  the  fact  that  the  testator  was  afflicted  with  the 
physical  infirmities  of  being  deaf,  of  having  some  ailment  of  the 
throat  and  of  the  eyes.  True,  he  had  some  other  physical 
defects,  but  those  were  of  minor  importance.  Eccentricities 
and  idiosyncrasies,  however  gross,  do  not  constitute  insanity, 
and  cannot  incapacitate  one  otherwise  sound  from  making  a 
valid  will.  The  finding  of  the  jury  that  the  testator  was  not 
insane  at  the  time  he  made  the  will  is  not  only  supported  by, 
but  it  is  the  only  conclusion  permissible  under,  the  evidence. 
While  in  such  cases  great  latitude  is  necessarily  permitted  in 
introducing  evidence  upon  both  the  questions  of  mental  capaci- 
ty and  undue  influence,  yet  courts  should  be  careful  to  con- 
fine the  evidence  within  reasonable  limits,  and  opinions  by 
lay  witnesses  should  not  be  permitted  unless  such  witnesses 
possess  personal  knowledge  respecting  the  facts  upon  which 
their  opinions  are  based. 

We  think  the  district  court  transcended  the  bounds  of 
reason  and  the  rules  of  evidence  in  permitting  the  two  wit- 
nesses to  express  their  opinions  respecting  the  sanity  of 
the  testator  at  the  time  of  the  making  of  the  will  based  16 
upon  the  facts  detailed  by  them.  Here  again  let  it  be 
xmderstood  that  no  hard  and  fast  rule  can  be  laid  down  govern- 
ing all  cases.  All  that  can  be  said  is  that  a  witness  should  be 
permitted  to  state  the  facts  fully,  and  if  from  the  detailed 
facts  the  jury  may  draw  an  inference  that  the  subject  of  the 
inquiry  was  of  unsound  mind,  the  witness  may  also  be  per- 
mitted to  express  his  opinion  respecting  the  sanity,  and  in 
that  way  enlighten  the  jury  to  some  extent  upon  that  ques- 
tion. Where,  however,  no  such  inferences  are  legitimately 
deducible  from  the  facts  testified  to  by  the  witness,  he  may 
not,  nevertheless,  give  his  opinion  respecting  the  mental  ca- 
pacity of  the  testator.  If  that  were  permitted,  the  witness 
would  entirely  usurp  the  functions  of  the  jury  in  such  cases. 

Prom  what  has  been  said  it  follows  that  the  judgment  should 
be,  and  it  accordingly  is,  reversed.    In  view,  however,  that 
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there  is  no  evidence  in  this  case  respecting  the  issue  of  undue 
influence,  and  the  evidence  on  the  issue  of  mental  capacity  is 
so  strong  and  clear  in  favor  of  the  will,  the  question  arises 
whether  we  should,  as  insisted  by  counsel  for  the  proponent, 
direct  the  court  to  admit  the  will  to  probate  or  whether  we 
should  merely  reverse  the  judgment. 

This  is  a  law  case,  and  in  such  cases  we  are  very  loth  to 
direct  judgment  except  in  cases  involving  law  questions 
only.  Even"  in  law  cases  sometimes,  although  questions  17 
of  fact  may  be  involved,  yet  if  each  party  has  had  a  fair 
and  adequate  opportunity  to  present  his  side  of  the  case,  courts 
should  not  permit  the  litigation  to  proceed  merely  to  satisfy 
a  litigious  spirit.  This  court  is,  however,  merely  a  reviewing 
court,  and  notwithstanding  the  failure  on  the  part  of  the 
protestants  to  make  a  case,  we  shall  nevertheless  merely  reverse 
the  judgment  and  permit  the  district  court  to  protect  the 
interests  of  all  who  are  interested  in  this  case. 

The  case  is  therefore  remanded  to  the  district  court  of  Salt 
Lake  county,  with  directions  to  grant  the  proponent  a  new 
trial ;  costs  to  be  paid  out  of  the  assets  of  the  estate. 

Mccarty,  CORFMAN,  THURMAN,  and  GIDEON,  JJ., 
concur. 


MILLS  V.  GRAY. 

No.  2966.    Decided  August  20,  1917.     (167  Pac.  358.) 

1.  Action — Nature  and  Form — Equitable  Beuef.  A  party  is  not 
entitled  to  have  an  action  dismissed  merely  because  the  relief  his  ad- 
versary is  entitled  to  may  be  equitable  rather  than  legal.^   (Page  231.) 

2.  Partnership — ^Action  at  Law  Between  Partners.  Where  there 
are  no  partnership  liabilities,  and  there  is  nothing  requiring  an  ac- 
counting between  the  partners,  one  can  maintain  an  action  against  the 
other  to  recover  his  alleged  share  of  the  proceeds  of  the  partnership 
business.     (Page  231.) 

3.  Appeal  and  Error — Questions  Not  Raised  Below — Defenses.  If 
there  was  any  reason  why  plaintiff  should  not  have  prevailed  in  his 
action  at  law  to  recover  his  share  of  the  proceeds  of  the  partnership 
business,  it  was  the  duty  of  defendant  to  plead  it  as  a  defense  to  the 


^Morgofn  v.  Child,  Cole  A  Co.,  41  Utah,  562, 128  Pac.  521. 
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action,  and,  not  having  done  so,  he    cannot    complain   on    appeal. 
(Page  231.) 

4.  Contracts — ^Illeoality — ^Beuef  op  Parties.  Where  plaintiff,  the 
employee  of  a  mining  company^  and  defendant  agreed  to  mine  ore 
nnder  a  lease  made  with  the  mining  company  in  defendant's  name, 
plaintiff  to  pay  defendant  two-thirds  of  the  expenses,  and  defendant 
to  pay  one-third,  the  net  proceeds  derived  from  the  ores  to  be  divided 
between  them  in  the  same  proportion,  though  it  was  a  rule  of  the  min- 
ing company  that  its  employees  might  not  be  interested  in  any  leases 
covering  any  of  the  company's  workings,  and  though  plaintiff  knew  of 
such  rule,  he  was  not  thereby  debarred  from  recovering  of  defendant 
his  two- thirds  share  of  the  proceeds  of  a  shipment  of  ores.  (Page 
234.) 

5.  Action — ^Purpose  op  Institution — Enporcement  op  Legal  Bights. 
Courts  are  instituted  to  enforce  legal  rights,  as  contradistinguished 
from  moral  obligations,  and  where  the  legal  right  is  in  one  against 
whom  the  moral  obligation  is  asserted,  the  legal  right  prevails. 
(Page  234.) 

6.  Trial — ImmaterlAlL  Finding.  A  finding  on  a  question  of  fact  which 
could  not  avail  defendant  as  a  defense  was  immaterial.    (Page  235.) 

7.  Trial — ^Failure  to  Find  on  Immaterial  Matter.  Failure  to  find  on 
an  immaterial  matter  is  not  an  error.    (Page  235.) 

8.  Mines  and  Minerals — Mining  Partnership — ^Actions.  In  one 
partner's  action  against  another  to  recover  his  share  in  the  proceeds 
of  a  shipment  of  ores  belonging  to  the  partnership,  court's  findings 
of  fact  held  sufficient  to  sustain  its  judgment  for  plaintiff.  (Page 
235.) 

9.  Appeal  and  Errort— Harmless  Error — Findings  op  Fact.  In  such 
action,  the  mere  fact  that  the  findings  were  expanded  beyond  the  is* 
sues  was  not  prejudicial  to  defendant.     (Page  235.) 

10.  Appeal  and  Error — ^Reversal — Harmless  Error.  If  defendant  is 
not  prejudiced  in  a  substantial  right,  judgment  for  plaintiff  cannot 
be  reversed  for  mere  technical  errors.    (Page  235.) 

Appeal  from  District  Court,  Fifth  District;  Han.  Joshua 
Oreenwood,  Judge. 

Action  by  David  Mills  against  Abner  Gray. 

Judgment  for  plaintiff.   Defendant  appeals. 

APFLBMBD. 

M.  E.  Wilson  and  J.  C  Wood  for  appellant. 

Edward  Pike  and  N.  W.  Sonnedecker  for  respondent. 

appellant's  POINTS. 

In  the  case  of  Riddle  v.  Ramsey,  31  Mont.  386;  78  Pac.  597, 
the  court  said: 
VoL50— 15 
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**The  individual  interest  of  one  partner  in  the  firm  assets 
can  only  be  ascertained  by  a  settlement  of  the  partnership  af- 
fairs. •  •  •  Such  settlement  can  only  be  accomplished  by 
an  agreement  of  the  partners  or  by  an  action  in  equity  for  an 
accounting  and  settling  of  their  various  interests."  Sutherland 
on  Pleadings  and  Practice  of  Forms,  Sec.  3712;  Murray  v. 
Bogert,  14  Johns  318 ;  7  Am.  Dec.  466 ;  Blakely  v.  Smock,  71 
N.W.  1052;  96  Wis.  611. 

In  the  case  of  Ozeas  v.  Johmon,  4  Dallas  434;  1  L.  Ed.  897, 
the  Supreme  Court  of  the  United  States  said : 

"Money  received  by  one  partner  during  the  partnership  is 
not  received  for  the  use  of  either  but  for  the  use  of  both  the 
partners.  All  that  either  partner  is  entitled  to  is  moiety  of  what 
remains  after  all  the  partnership  debts  are  paid,  and  the  proper 
remedy  for  one  partner  against  the  other  to  obtain  a  settlement 
and  payment  is  an  action  of  account  render."  {Course  v. 
Prince,  1  Mill  416;  12  Am.  Dec.  649;  Miller  v.  Freeman,  111 
Ga.  654;  51  L.  R.  A.  50i  ;Kunneke  v.  Mapel,  60  Ohio  State,  1.) 

"The  law  of  partnership  is  well  settled  that  when  the  ques- 
tion is  one  of  division  of  profits  the  presumption  is  that  the 
profits  are  to  be  divided  equally.  Furthermore,  such  equality 
will  be  presumed  notwithstanding  the  fact  that  the  contribu- 
tions to  the  firm  capital  are  not  equal. "  (22  Am.  and  Eng.  Enc. 
of  Law,  2d  Ed.,  101;  Johnson  v.  Jackson,  114  S.  W.  260;  130 
Ky.,  751 ;  Griggs  v.  Clark,  23  Calif.  427 ;  Raizer  v.  Ratzer,  28 
N.  J.  Eq.  136.) 

"Loyalty  to  his  trust  is  the  first  duty  which  the  agent  owes 
to  his  principal.  Without  it  the  perfect  relation  cannot  exist. 
Reliance  upon  the  agent's  integrity,  fidelity  and  capacity  is  the 
moving  consideration  in  the  creation  of  all  agencies.  In  some 
it  is  so  much  the  inspiring  spirit  that  the  law  looks  with  jealous 
eyes  upon  the  manner  of  their  execution  and  condemns  not  only 
as  invalid  as  to  the  principle  but  as  repugnant  to  the  public 
policy  everything  which  tends  to  destroy  that  reliance." 
(Norihwestem  National  Bank  v.  Oreai  Falls  Opera  House,  57 
Pac.440;23Mont.  1.) 

In  the  case  of  Woodstock  Iron  Company  v.  Richmond  and 
Danville  Extension  Company,  129  U.  S.  543 ;  32  L.  Ed.  819, 
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where  the  defendant  had  a  contract  with  the  Georgia  Pacific 
Railway  company  to  construct  a  railroad  from  Atlanta,  Ga.,  to 
Colmnbus,  Mississippi,  for  a  consideration  of  Twenty  Thousand 
Dollars  per  mile,  the  Woodstock  Iron  Company  agreed  that  if 
the  Extension  Company  would  locate  the  railroad  by  way  of 
the  town  of  Anniston  the  Iron  Company  would  convey  to  the 
Extension  Company  divers  parcels  of  land.  It  was  for  the  en- 
forcement of  this  contract  that  the  action  was  brought.  The 
court  said : 

**A  court  of  equity  will  not  enforce  a  contract  resting  upon 
such  official  delinquency,  or  even  tending  to  produce  it.  Such 
is  the  character  of  the  contract  before  us.  If  we  enforce  it  we 
lend  the  sanction  of  the  court  to  a  class  of  contracts,  the  inevit- 
able tendency  of  which  is  to  make  the  oflBcers  of  those  powerful 
corporations  pervert  their  trust  to  their  private  gain  at  the 
price  of  injury  at  once  to  the  stockholders  and  to  the  public." 
(Bell  V.  McConnell,  37  Ohio  St.  396 ;  Clark  &  Skyles  on  Agency, 
Section  781 ;  Fivdlay  v.  Pertz,  66  Fed.  427 ;  McKinley  v.  WU- 
Hams,  74  Fed.  95.) 

respondent's  points. 

''Still  there  seems  to  be  ground  for  a  distinction  between 
contracts  which  are  held  to  be  against  public  policy  merely  on 
account  of  the  personal  relations  of  the  contractor  to  the  other 
parties  in  interest,  and  those  which  are  void  because  the  thing 
contracted  for  is  itself  against  public  policy.  In  the  latter  class 
parties  acquire  no  rights  which  can  be  enforced  either  in  courts 
of  law  or  equity.  But  in  the  former,  the  thing  contracted  for 
being  in  itself  lawful  and  beneficial,  it  would  seem  unjust  to  al- 
low the  party  who  may  be  entitled  to  avoid  it,  to  accept  and  re- 
tain the  benefit  without  any  compensation  at  all.*'  6  Ruling 
Case  Law,  Sec.  126,  p.  720. 

The  difference  between  the  two  classes  is  that  a  void  contract 
will  not  be  enforced  one  way  or  another  by  the  court  even  when 
a  party  is  suffering  injustice,  the  parties  being  in  pari  delicto, 
but  a  voidable  contract  will  be  enforced  until  it  is  set  aside 
by  the  action  of  the  party  to  it  who  has  a  right  to  object. 
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This  distinction  is  well  settled  in  the  law  of  this  state,  and 
was  first  enunciated  in  a  case  involving  money  arising  from  a 
sale  of  lottery  tickets,  the  language  of  the  syllabus  ia : 

''Fourth,  that  both  parties  being  engaged  in  a  criminal  en- 
terprise, both  are  principals  under  the  laws  of  Utah,  and  that 
the  relation  of  agent  and  principal  does  not  exist."  (Mex. 
Banking  Co.  v.  Lichtenstein,  10  Utah,  338.) 

PRICK,  C.  J. 

The  plaintiff,  in  substance,  alleged  in  his  complaint  that  he 
and  the  defendant,  at  a  time  stated,  entered  into  an  agreement 
to  mine  ores  under  a  certain  lease  which  had  been  entered  into 
with  the  Gemini  Mining  Company  in  the  name  of  the  defen- 
dant ;  that  the  plaintiff  agreed  to  pay  the  defendant  two-thirda 
of  the  expenses  incurred  in  mining  said  ores  under  said  lease, 
and  that  the  defendant  agreed  to  pay  one-third  thereof,  and 
that  the  net  proceeds  derived  from  said  ores  were  to  be  divided 
between  them  in  that  proportion ;  that  the  mining  company  un- 
der said  lease  was  to  ship,  and  that  it  did  ship  and  market,  all 
the  ores  as  mined  and  retained  the  title  thereto  until  it  had  re- 
ceived its  royalties  under  the  lease,  and  after  shipping  the  ores 
mined  as  aforesaid  said  mining  company  deducted  its  royalties 
and  paid  the  remainder  to  the  defendant ;  that  the  plaintiff  and 
defendant  had  continued  to  mine  ores  on  said  terms  for  some 
time,  and  that  the  proceeds  of  the  shipments  had  always  been 
divided  between  plaintiff  and  defendant  in  the  proportion 
aforesaid  until  the  last  shipment  was  made  under  the  lease 
aforesaid ;  that  the  last  shipment  was  made  in  July,  1914,  pro- 
ceeds of  which,  after  the  mining  company  had  deducted  its  roy- 
alties and  expenses,  netted  the  sum  of  $1,010.31,  all  of  which 
was  by  said  company  paid  to  and  received  by  the  defendant ; 
that  plaintiff  is  entitled  to  two-thirds  of  said  amount  amount- 
ing to  $673.54  which  he  has  demanded  from  the  defendant  and 
which  defendant  refuses  to  pay  plaintiff.  Judgment  was 
prayed  for  that  amount,  with  legal  interest  from  the  date  it  was 
received  by  the  defendant. 

The  defendant  filed  an  answer  to  the  complaint  in  which  he, 
in  effect,  denied  all  the  allegations  of  the  complaint.    There- 
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after  he  filed  an  amended  answer  in  which  he,  in  substance, 
averred  that  at  the  times  mentioned  in  the  complaint  the  plain- 
tiff was  an  employee  of  the  Gemini  Mining  Company  mentioned 
in  the  complaint ;  that  during  all  of  the  time  that  plaintiflP  and 
defendant  were  engaged  in  mining  ores  under  the  lease  men- 
tioned in  the  complaint  there  was  in  force  a  rule  which  had 
been  promulgated  by  said  company  whereby  all  of  its  em- 
ployees, including  the  plaintiff,  were  prohibited  from  being  in- 
terested in  any  mining  leases  covering  any  of  the  underground 
workings  of  the  company's  mine;  that  the  plaintiff  was  em- 
ployed as  an  underground  foreman  in  said  mine  and  was 
charged  with  the  duty  of  preventing  lessors  from  taking  ores 
outside  of  the  boundary  lines  of  their  respective  leases,  and 
was  also  charged  with  the  duty  of  protecting  and  preserving 
the  best  interests  of  said  company  in  that  regard;  that  the 
plaintiff  had  violated  the  rule  aforesaid  and  had  disregarded 
the  trust  imposed  on  him  as  aforesaid.  The  defendant  also 
averred  that  the  contract  or  agreement  existing  between  the 
plaintiff  and  the  defendant  under  which  said  ore  was  mined 
and  shipped  by  reason  of  plaintiff's  misconduct  as  aforesaid 
was  illegal  and  void.  The  defendant  prayed  judgment  **that 
the  suit  of  plaintiff  be  dismissed. ' '  The  cause  was  tried  to  the 
court  without  a  jury.    The  court  found  the  facts  as  follows : 

"That  during  the  time  from  the  1st  day  of  January,  1914, 
to  the  10th  day  of  July,  1914,  the  parties  to  this  cause  were  en- 
gaged in  the  mining  of  ores  belonging  to  the  Gemini  Mining 
Company  under  a  lease  agreement  entered  into  between  the 
said  mining  company  and  the  defendant  herein,  Abner  Gray ; 
that  the  said  mining  was  carried  on  under  the  name  of  Abner 
Gray  &  Co.,  the  said  Gemini  Mining  Company  shipping  the  lots 
of  ore  as  mined  by  Abner  Gray  &  Co.  and  paying  the  net  pro- 
ceeds provided  for  by  the  said  lease  agreement  by  check  pay- 
able to  the  said  Abner  Gray  &  Co.  during  all  of  the  said  time ; 
that  the  said  Abner  Gray  &  Co.  had  no  fund  with  which  to  con- 
duet  the  said  mining  operations  and  was  engaged  solely  in  min- 
ing ores  belonging  to  the  said  Gemini  Mining  Company,  the 
plaintiff,  David  Mills  paying  two-thirds  of  the  money  necessary 
to  carry  on  said  business  and  the  defendant  one-third  thereof ; 
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that  the  net  proceeds  arising  from  the  sale  of  ores  so  mined  be- 
longed to  the  parties  hereto  individually,  and  that  two-thirds 
thereof  belonged  to  the  plaintiff,  David  Mills,  and  one-third  to 
Abner  Gray,  the  said  Abner  Gray  acting  during  all  of  the  said 
times  herein  mentioned  as  the  agent  of  the  said  mining  com- 
pany for  the  purpose  of  receiving  the  said  money  and  also  act^ 
ing  as  the  agent  of  the  said  David  Mills  for  the  sole  purpose  of 
receiving  it  for  him  and  paying  it  over  to  him ;  that  on  the  10th 
day  of  July,  1914,  the  said  Abner  Gray  was  acting  as  the  agent 
of  the  plaintiff  herein,  David  Mills,  and  as  such  agent  received 
the  sum  of  $673.53,  which  he  upon  demand  therefor  refused  and 
still  refuses  to  pay  over  to  the  said  David  Mills ;  that  while  act- 
ing afi  such  agent  he  was  not  acting  in  his  capacity  as  partner, 
but  solely  as  the  agent  of  the  plaintiff,  David  Mills,  to  receive 
and  pay  over  money  belonging  to  the  said  Mills  individually." 

The  court  also  found,  as  a  conclusion  of  law,  that  the  plaintiff 
was  entitled  to  judgment  as  prayed  for,  and  entered  judgment 
accordingly. 

The  defendant  has  appealed  aild  has  assigned  numerous  er- 
rors which  his  counsel  in  their  brief  reduce  to  five  points  or 
propositions.   We  shall  consider  those  deemed  material. 

The  first  point  argued  is  that  this  is  an  action  at  law  between 
partners  arising  out  of  partnership  transactions  and  ihat  such 
an  action  cannot  be  sustained.  The  contention  is  that  the  action 
should  have  been  in  equity  for  an  accounting  between  the  part- 
ners, and  that  until  an  accounting  is  had  and  the  liabilities  of 
the  partnership  are  ascertained  and  a  balance  is  struck  an 
action  at  law  by  one  partner  against  the  other  will  not  lie.  The 
precise  question  now  raised  was  presented  for  consideration  in 
the  case  of  Morgan  v.  Child,  Cole  &  Co,,  41  Utah,  562, 128  Pac. 
521.  In  that  case  Mr.  Justice  Straup,  after  stating  the  issues, 
stated  the  proposition  decided  in  the  following  words : 

"Upon  these  issues  the  case  was  partially  tried  to  the  court  and  a 
jury.  At  the  conclusion  of  plaintiff's  evidence,  the  court,  on  the  defen- 
dant's motion,  granted  a  nonsuit  on  the  ground  that  the  contract,  and  the 
evidence  adduced  by  the  plaintiff,  show  that  he  and  the  defendant  were 
copartners  in  the  transaction,  and  that  an  accounting  between  them  wai 
a  prerequisite  to  the  maintenance  of  the  action,  and  'that  the  plaintiff 
had  no  right  to  sue  the  defendant  at  law,'  and  had  'mistaken  his  remedy, 
if  any  he  has.'    A  judgment  of  dismissal  was  thereupon  entered,  from 
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whieh  the  plaintiff  has  prosecuted  this  appeal.  It  is  seen  that  the  motion 
was  granted  and  the  action  dismissed,  n,ot  on  the  ground  of  insufficiency 
of  evidence,  but  on  the  ground  of  a  mistaken  remedy.  We  think  the  trial 
court  erred.  In  this,  as  in  many  other  states  in  which  the  formal  distinc- 
tions between  actions  at  law  and  suits  in  equity  are  abolished,  the  court 
may  administer  relief  according  to  the  nature  of  the  cause  set  out,  whether 
it  is  such  as  woiild  be  granted  in  equity  or  such  as  would  be  given  at  law. 
3  Cyc  737.  Our  Constitution  (section  19,  art.  8)  expressly  provides  that 
'there  shall  be  but  one  form  of  civil  action,  and  law  and  equity  may  be 
administered  in  the  same  action. '  Volker-Sooworoft  Lumber  Co,  v.  Vcmce, 
36  Utah,  348, 103  Pac.  970,  24  L.  E.  A.  (N.  S.)  321,  Ann.  Cas.  1912A,  124. 

A  party,  therefore,  is  not  entitled  to  have  an  action  dismissed 
merely  because  the  relief  his  adversary  is  entitled  to 
may  be  equitable  rather  than  legal.  That,  however,  is  1,  2, 3 
just  what  counsel  are  seeking  to  accomplish  here.  The 
decision  in  Morgan  v.  Child,  Cole  &  Co.,  supra,  is  however,  as 
we  have  seen,  directly  contrary  to  their  contention.  Moreover, 
the  very  case  upon  which  counsel  rely,  namely,  Kunneke  v. 
Mapel,  60  Ohio  St.  1,  53  N.  E.  259,  avails  them  nothing.  In 
that  case  itiappeared  that  the  defendant  in  error,  as  a  partner, 
commenced  an  action  in  equity  for  an  accounting  against  the 
plaintiff  in  error.  The  plaintiff  in  error  set  up  as  a  defense 
that  in  a  prior  action  at  law  he  had  obtained  judgment  against 
the  defendant  in  error  upon  a  certain  claim  arising  out  of  the 
partnership  transactions  sued  for  in  the  complaint  filed  by 
the  defendant  in  error ;  that  the  matters  involved  in  the  present 
action  were  also  involved  and  adjudicated  in  the  former  action. 
The  Supreme  Court  of  Ohio,  in  the  case  cited,  held  that  inas- 
much as  the  defendant  in  error  was  sued  at  law  he  should  have 
set  up  the  matters  he  is  now  suing  for  as  a  defense  in  the 
former  action,  and  having  failed  to  do  so  he  had  waived  or  lost 
the  right  to  relitigate  the  matter  in  the  present  action.  In  other 
words,  the  matter  set  up,  the  court  held,  was  res  adjudicata.  As 
pointed  out  before,  the  only  defense  that  the  defendant  pleads 
in  this  action  is  the  illegality  of  the  agreement  existing  between 
the  plaintiff  and  the  defendant  under  which  the  ores  were 
mined  from  which  the  proceeds  that  are  in  question  here  were 
derived.  Not  a  word  is  pleaded  in  defendant's  answer  that  an 
accounting  is  necessary  or  that  there  are  any  partnership  lia- 
bilities, or  any  other  liabilities  for  that  matter,  that  were  unad- 
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justed  between  the  plaintiff  and  the  defendant.  If  we  should 
hold,  therefore,  that,  ordinarily,  one  partner  may  not  sue  his 
copartner  for  his  share  of  the  profits  arising  out  of  partnership 
transactions  until  an  accounting  has  been  had  between  the  part- 
ners and  the  liabilities  have  been  fully  ascertained  and  adjusted 
and  a  balance  struck,  yet  there  is  absolutely  nothing  made  to 
appear  in  this  case  that  such  an  accounting  ia  necessary  or  that 
there  are  any  liabilities  owing  by  the  partners  to  any  one  which 
grew  out  of  or  had  any  connection  with  the  mining  of  the  ores 
in  question.  If  we  consider  the  plaintiff  and  the  defendant 
partners  in  that  venture  the  partnership  was  very  limited  in- 
deed. If  there  are  no  such  liabilities  therefor,  and  there  u 
nothing  requiring  an  accounting,  we  can  see  no  reason  what- 
ever why  this  action  to  recover  plaintiff's  alleged  share  of  the 
proceeds  derived  from  the  shipment  of  ores  in  question  was  not 
as  proper  as  any  other  action  would  be.  Nor  do  we  see  why,  as 
pointed  out  in  Morgan  v.  Child,  Cole  &  Co,,  supra,  all  of  the 
matters  could  not  have  been  determined  in  this  action.  That 
such  an  action  may  be  maintained  under  such  circumstances  is 
the  effect  of  the  authorities.  Among  others  we  refer  to  PetHn- 
gill  V.  Jones,  28  Kan.  749;  Wheeler  v.  Arnold,  30  Mich.  304; 
Feurt  V.  Brown,  23  Mo.  App.  332.  If,  therefore,  there  was  any 
reason  why  the  plaintiff  should  not  have  prevailed  in  this  action 
it  was  the  duty  of  the  defendant  to  plead  it  as  a  defense  to  the 
action,  and  not  having  done  so  he  cannot  now  complain. 

It  is,  however,  also  contended  that  the  plaintiff  cannot  re- 
cover judgment  in  this  case  for  the  reasons  pleaded  in  the  an- 
swer, namely,  that  he  had  violated  an  alleged  rule  of  the  com- 
pany that  an  employee  cannot  be  interested  in  any  lease  granted 
by  the  company  for  mining  ores.  There  is  no  evidence  in  the 
record  that  the  company  ever  had  promulgated  such  a  rule. 
The  secretary  of  the  mining  company  testified  that  he  knew  of 
no  such  rule,  but  said  that  it  was  ** understood''  that  the  em- 
ployees should  not  be  interested  in  leases,  etc.  For  the  purposes 
of  the  decision  we  shall,  however,  assume  that  there  was  such  a 
rule  promulgated  by  the  company,  and  although  the  plaintiff 
testified,  and  his  evidence  is  not  contradicted,  that  he  did  not 
knpw  of  such  a  rulC;  we  shall  also  assume  that  he  did  know* 
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The  evidence  is  without  dispute  that  the  defendant  turned  over 
to  the  company  all  ores  mined  under  the  agreement  between 
the  plaintiff  and  the  defendant;  that  after  shipping  the  ores  to 
market,  disposing  of  them  and  deducting  the  expenses  and  the 
royalties  coming  to  it,  the  company  paid  over  to  the  defendant 
the  net  proceeds  which,  except  those  derived  from  the  last  ship- 
ment, were  divided  between  plaintiff  and  defendant,  one-third 
to  the  latter  and  two-thirds  to  the  former;  that  the  defendant 
determined  the  cost  of  mining  the  ores,  and  when  he  had  done 
80  presented  the  account  to  the  plaintiff  who  always  paid  his 
two-thirds  as  agreed  upon.  Now,  if  it  be  assumed  that  plaintiff 
transgressed  the  rule  of  the  company,  how  is  that  a  defense  in 
favor  of  the  defendant!  By  what  principle  of  law  or  rule  of 
morals  is  the  defendant  entitled  to  appropriate  plaintiff's 
money  because  he  might  have  violated  some  rule  of  his  em- 
ployer, the  mining  company!  How  does  that  fact  give  the  de- 
fendant any  right  to  claim  plaintiff's  money t  Defendant's 
counsel  have  cited  and  relied  upon  the  following  authorities  as 
sustaining  their  contention:  Bell  v.  McConnell,  37  Ohio  St. 
396,  41  Am.  Rep.  528;  City  of  Findlay  v.  Periz,  66  Fed.  427, 
13  C.  C.  A.  559, 29  L.  R.  A.  188 ;  UcKinley  v.  Wittiams,  74  Fed. 
94,  20  C.  C.  A.  312,  6  R.  C.  L.  720,  and,  2  Clark  &  Skyles 
Agency,  Section  781.  The  principle  announced  in  the  fore- 
going cases  is  well  and  clearly  stated  in  2  Clark  &  Skyles, 
Agency,  supra,  in  the  following  words : 

<<Ab  a  general  rule,  a  broker  cannot  act  as  agent  for  and  receive  com* 
miflsiona  from  both  parties  to  the  same  transaction,  unless  they  are  f uUy 
informed  that  he  is  so  acting  for  both.  It  is  clear,  both  upon  principle 
and  authority,  that  in  case  of  such  double  employment  he  can  recover 
from  neither,  where  his  employment  by  the  other  has  been  concealed  from 
and  not  assented  to  by  the  defendant.  It  is  contrary  to  public  policy  to 
allow  the  broker  a  right  of  action  against  both  parties  for  his  commis- 
sions, and  it  is  weU  settled  that  he  does  not  have  such  right,  although  he 
may  have  acted  in  good  faith ;  and  evidence  cannot  be  introduced  to  show 
a  custom  or  usage  among  brokers  to  charge  a  commission  to  both  parties 
in  such  cases. '^ 

The  same  principle  is  stated  in  another  form  in  the  case  of 
McKinley  v.  WiUiams,  supra.  In  that  case  the  agent  so  con- 
ducted the  business  intrusted  to  him  by  his  principal  that  he 
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derived  profits  therefrom,  and  it  was  held  that  he  must 
account  to  his  principal  for  the  profits  he  thus  made  4 
and  withheld.  There  is  nothing  in  that  case,  however, 
from  which  any  one  can  conclude  that  the  parties  with  whom 
the  agent  dealt  and  transacted  the  business  and  from  whom 
the  profits  were  derived  would  have  had  the  right  to  withhold 
the  money  from  him  merely  because  he  ought  to  account  to  his 
principal.  Nor  is  there  anything  in  any  of  the  other  cases 
cited,  or  in  any  other,  that  sustains  counsers  contention  as 
broadly  as  they  make  it.  It  is,  however,  not  even  claimed 
that  in  this  case  the  plaintiff  obtained  something  that  either 
in  law  or  in  equity  belonged  to  his  principal,  the  mining  com- 
pany. If  he  has  obtained  anything  coming  within  the  rule 
stated  above  it  is  a  matter  with  which  the  defendant  is  not 
concerned.  He  does  not  claim  that  he  suffered  any  loss  or 
even  inconvenience  by  reason  of  plaintiff's  conduct,  and  hence 
he  cannot  complain. 

It  is,  however,  contended  that  the  agreement  between  plain- 
tiff and  defendant  under  w^hich  the  ores  were  mined  and  the 
proceeds  sued  for  were  obtained  was  against  public  policy 
and  void.  The  only  authorities  cited  in  support  of  that 
contention  are  those  we  have  already  referred  to.  5 
There  certainly  is  nothing  in  those  cited  which  sustains 
counsel's  contention,  and  we  know  of  no  reason  or  authority 
why  the  mere  private  matters  between  the  mining  company  and 
its  employees  respecting  the  leasing  of  the  company's  mining 
grounds  are  controlled  by  the  somewhat  expansive  term  of 
public  policy.  And  if,  in  some  respects,  such  were  the  case, 
yet  we  cannot  see  how  the  defendant  can  acquire  property  or 
money  to  w  hich  he  has  no  legal  claim  or  right  except  that  the 
plaintiff  has  violated  some  rule  or  public  policy  which  merely 
affects  the  plaintiff  and  another.  It  is  not  always  easy  to  deter- 
mine the  precise  point  where  the  somewhat  indefinite  term  of 
public  policy  begins  or  where  it  ends.  It  is,  however,  safe  to 
assert  that  it  has  never  been  so  applied  as  to  take  property  or 
money  from  one  person  to  give  it  to  another  merely  because  one 
of  them  may  not  in  all  things  have  lived  up  to  the  moral  code. 
Courts  are  instituted  to  enforce  legal  rights  as  contradistin- 
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goished  from  moral  obligations.  Where  the  two  unite  in  the 
same  person,  as  is  very  often  the  case,  both  are  enforced ;  but 
where,  as  here,  the  legal  right  is  in  one  against  whom  the  moral 
obligation  is  asserted  the  legal  right  prevails.  As  we  have  seen, 
the  only  defense  the  defendant  interposed  is  that  the  plaintiff 
has  transgressed  against  some  rule  of  his  principal.  If  that 
were  so  it  would  be  a  matter  for  the  plaintiff  and  his  principal 
to  adjust,  and  the  defendant  cannot  avail  himself  of  it  as  a 
defense  in  a  case  like  this. 

Nor  is  there  any  merit  to  the  contention  that  the  court 
erred  in  not  making  a  finding  upon  the  question  of  whether 
the  mining  company  had  promulgated  the  rule  contended  for 
by  the  defendant.  As  we  have  shown,  even  though 
there  were  such  a  rule  it  cannot  aid  the  defendant.  6,7 
That  is,  it  cannot  avail  him  as  a  defense  to  the  action. 
If  that  be  so,  then  it  is  wholly  immaterial  whether  there  was 
such  a  rule  or  not.  The  finding  would  therefore  have  been 
on  an  immaterial  matter,  and  the  failure  to  find  upon  such 
matter  does  not  constitute  error. 

It  is,  however,  also  insisted  that  the  findings  made  are 
broader  than  the  issues  presented  by  the  pleadings.  We  have 
set  forth  the  substance  of  the  pleadings  and  have  set  forth 
the  findings  in  full.  While  it  must  be  conceded  that 
neither  are  artificially  drawn  and  that  both  contain  8, 9, 10 
evidentiary  matter,  yet  no  one  can  read  the  findings 
and  not  arrive  at  the  conclusion  that  they  are  sufficient,  and 
that  the  mere  fact  that  they  are  expanded  beyond  the  issues 
is  not  prejudicial  to  the  defendant.  If  the  defendant  is  not 
prejudiced  in  a  substantial  right  the  judgment  cannot  be 
reversed  for  mere  technical  errors.  Here  is  a  case  where  the 
defendant  confessedly  has  in  his  possession  a  certain  sum  of 
money  which  in  justice  and  right  he  should  pay  to  the  plain- 
tiff, yet  he  refuses  to  do  so,  not  upon  any  substantial  or 
meritorious  ground,  but  purely  upon  technical  and  immaterial 
grounds.  Under  such  circumstances  mere  technical  errors, 
however  numerous,  cannot  serve  as  an  excuse  to  set  aside  a 
judgment  otherwise  right  and  legal.  Nor  is  there  any  merit 
to  the  contention  that  the  court  erred  in  admitting  evidence 
over  the  objections  and  exceptions  of  the  defendant.    The  case 
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was  tried  to  the  court,  and  even  though  it  were  conceded  that 
the  court  had  committed  error  in  that  regard,  yet  the  alleged 
errors  pointed  out  by  counsel  in  that  regard  are  almost  trivial. 

Lastly,  it  is  insisted  that  the  judgment  is  not  supported  by 
the  findings.  As  before  suggested,  a  mere  cursory  reading  of 
the  findings  will  disclose  that  there  is  sufficient  in  them  to 
sustain  the  judgment,  and  that  this  objection  should  not 
prevail. 

For  the  reasons  stated,  the  judgment  should  be,  and  it  ae- 
cordingly  is,  affirmed,  with  costs  to  resi>ondent. 

Mccarty,  CORPMAN,  THURMAN,  and  GIDEON,  JJ., 
concur. 


BREWER  V.  ROMNEY  et  al. 

No.  3060.    Decided  August  20,  1917.     (167  Pac  366.) 

1.  Bills  and  Notes — SumciENCY  op  Answer — ^Denial — Statute.  Un- 
der Oomp  Laws  1907,  section  2968,  subd.  1,  requiring  an  answer  to 
contain  a  specific  denial  of  each  material  allegation  of  the  complaint 
controverted,  or  of  any  knowledge  or  information  thereof  soi&cient  to 
form  a  belief,  or  a  specific  admission  or  denial  of  some  of  the  allega- 
tions, and  also  a  general  denial  of  all  the  allegations,  not  specificaUy 
admitted  or  denied,  an  answer  in  a  suit  on  a  note  and  to  foreclose  a 
mortgage  on  realty,  denying  aU  the  aUegations  of  the  complaint  and 
affirmatively  alleging  the  execution  of  a  note  to  plaintiff,  but  denying 
that  it  was  in  form  or  legal  effect  as  set  out  in  the  complaint,  did  not 
put  in  issue  and  sufilciently  state  a  defense  to  all  the  material  allega- 
tions of  the  complaint.     (Page  239.) 

2.  BHiLS  AND  Notes — ^Execution  op  Written  Instrument— Denial 
Under  Oath — Statxtte.  Comp.  Laws  1907,  section  2984,  providing 
that  in  all  actions  the  allegations  of  the  execution  of  any  written  in- 
struments shaU  be  taken  as  true  unless  the  denial  thereof  is  verified 
by  the  afildavit  of  the  party  or  his  attorney,  required  a  specific  denial 
under  oath  of  the  execution  of  the  note  and  mortgage  sued  on  in  order 
to  place  plaintiff  upon  proof  of  their  execution.  (Page  240.) 

3.  Pleading — ^Answer — ^VERincATiON.  Under  such  provision,  the  verifi- 
cation of  defendant's  answer  by  his  attorney  of  record,  to  the  effect 
that  it  was  ' '  true  to  the  best  of  his  knowledge,  information,  and  be- 
lief," verified  no  direct  or  positive  denial  of  the  allegations  of  the 
complaint.     (Page  241.) 

4.  Appeal  and  Error — ^Review — ^Appeal  from  Judgment  on  Plead- 
ings— ^Evidence.    In  a  suit  on  a  note  and  to  foreclose  a  mortgage  on 
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realty,  a  letter  of  defendant's  counsel,  asking  an  extension  of  time 
for  payment,  though  admitted  without  objection,  would  be  disre- 
garded on  appeal  from  a  judgment  for  plaintiff  on  the  pleadings. 
(Page  241.) 

Appeal  from  District  Court,  Third  District;  Hon,  George 
F,  Ooodwin,  Judge. 

Action  by  Mrs.  A.  J.  Brewer  against  Walter  Bomney  and 
another. 

Judgment  for  plaintiff  on  the  complaint  and  answer.  Mo- 
tion for  new  trial  denied.    Defendants  appeal. 

Affirmed. 

Walter  C.  Hurd  for  appellants. 

W.  R.  Hutchinson  for  respondent. 

CORPMAN,  J. 

Plaintiff  brought  suit  in  the  district  court  of  Salt  Lake 
county  to  collect  the  amount  due  on  a  promissory  note  and  to 
foreclose  a  mortgage  given  as  security  on  certain  real  property 
therein  described.  The  complaint  is  in  the  usual  form.  De- 
fendants demurred  to  the  complaint,  and,  upon  the  overruling 
of  their  demurrer,  made  answer,  denying  generally  each  and 
every  allegation  of  the  complaint,  and  a£Brmatively  alleged 
that: 

''They  executed  a  certain  promissory  note  in  favor  of  said 
plaintiff,  but  deny  that  the  same  was  in  form  or  in  substance 
or  legal  effect  ae  set  out  in  said  complaint,  or  to  the  effect 
therein  alleged." 

The  answer  was  verified  by  the  attorney  for  the  defendants : 

'*That  he  is  the  attorney  for  the  defendant  in  the  above 
action,  and  makes  this  verification  in  his  behalf  for  the  reason 
that  said  defendant  is  absent  from  Salt  Lake  county,  where 
his  attorney  resides  and  where  this  action  is  pending;  that  he 
has  read  the  foregoing  answer,  knows  the  contents  thereof, 
and  that  the  same  is  true  to  the  best  of  his  knowledge,  informa- 
tion, and  belief." 
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Plaintiff  moved  for  judgment  in  her  favor  against  the  de- 
fendants, upon  their  answer,  **for  the  reason  that  said  answer 
is  an  admission  of  the  liability  and  claim  and  demand  of 
plaintiff  in  said  action,  and  for  the  further  reason  that  said 
answer  is  not  verified  as  required  by  law,  and  for  the  further 
reason  that  said  answer  is  a  subterfuge  and  is  not  made  in 
good  faith."  Thereafter  said  motion  coming  on  for  hearing, 
Walter  C.  Hurd,  the  attorney  for  defendants,  was  called  as 
a  witness  in  behalf  of  the  plaintiff,  and  a  letter  written  by  him 
to  the  plaintiff  for  the  defendants  was  identified,  offered,  and 
received  in  evidence,  wherein  it  was  stated : 

**I  am  the  attorney  for  Mr.  Walter  Romney,  against  whom 
you  have  started  foreclosure  proceedings  on  a  mortgage  exe- 
cuted by  him  and  his  wife,  which  became  due  last  fall.  I  have 
had  several  conversations  with  Mr.  Hutchinson,  your  attorney, 
concerning  the  matter  in  an  endeavor  to  get  an  extension  of 
lime  for  the  payment  of  this  mortgage  for  about  three  months, 
by  which  time  Mr.  Romney  will  have  the  money  to  pay  the 
mortgage  in  full.  •  •  •  Mr.  Romney  desires  me  to  say 
that  if  you  will  consent  to  delay  proceedings  upon  the  mort- 
gage until  April  1st,  he  will  pay  the  court  costs  and  attorney's 
fees  and  pay  the  mortgage  in  full  by  that  time.  If  you  will 
consent  to  this,  it  will  be  a  great  accommodation  to  Mr. 
Romney,  as  it  will  save  him  from  paying  the  additional  court 
costs  which  would  be  incurred  by  forcing  the  case  along,  and 
it  will  also  avoid  the  necessity  of  his  getting  a  new  mortgage 
on  this  property  with  which  to  pay  off  your  mortgage,  since, 
as  above  stated,  he  will  have  the  money  by  April  1st  with 
which  to  pay  off  your  mortgage  in  full.  *  *  *  I  trust  that 
you  will  see  fit  to  agree  to  delay  matters  for  the  short  time 
above  requested,  especially  in  view  of  the  fact  that  you  would 
not  be  able  to  procure  a  judgment  any  sooner  than  April  1st, 
and  in  consenting  to  the  delay  you  will  save  Mr.  Romney  con- 
siderable money.     *     *     *  " 

The  court  granted  plaintiff's  motion,  with  leave  to  defen- 
dants to  amend  their  answer,  which  defendants  declined  to  do. 
Thereafter  plaintiff  offered  proof  under  the  allegations  of  her 
complaint,  and  the  court  made  its  findings  of  fact,  conclusions 
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of  law,  and  rendered  judgment  for  the  plaintiff  against  the 
defendants,  as  prayed  for  in  plaintiff's  complaint.  Motion 
for  a  new  trial  was  made  and  denied.    Defendants  appeal. 

Several  errors  are  assigned  by  defendants  on  appeal,  all  of 
w  hich  merge  with  the  one  question,  Was  the  trial  court  justi- 
fied in  granting  the  plaintiff's  motion  for  a  judgment  on  the 
pleadings!     Subdivision  1,  section  2968,  c.  12,  Comp. 
Laws  Utah  197,  provides  that  an  answer  must  contain :  1 

''A  general  or  specific  denial  of  each  material  allega- 
tion of  the  complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  suflScient  to  form  a  belief,  or 
a  specific  admission  or  denial  of  some  of  the  allegations  of  the 
complaint,  and  also  a  general  denial  of  all  the  allegations  of 
the  complaint  not  specifically  admitted  or  denied  in  the 
answei;." 

Counsel  for  defendants  very  earnestly  argues  that  under 
the  foregoing  provisions  of  the  statute  defendants'  answer, 
denying  generally  all  the  allegations  of  the  complaint,  puts  in 
issue  and  sufficiently  states  a  defense  to  all  the  material 
allegations  of  the  plaintiff's  complaint,  citing  as  his  authority 
in  support  of  his  contention,  among  others,  Morrison  v. 
O'Reilly,  2  Utah,  166,  Reich  v.  RebeUion  8.  M.  Co.,  3  Utah, 
257,  2  Pac.  703,  and  Haslam  v.  Haslam,  19  Utah,  5,  56  Pac. 
243.  We  have  carefully  reviewed  the  foregoing  cases  and,  in 
our  opinion,  they  clearly  fail  to  support  the  position  taken  by 
counsel  that  a  general  denial  is  sufficient  to  put  in  issue  the 
formal  allegations  of  a  complaint  in  a  suit  upon  a  promissory 
note  and  mortgage  when  in  form  as  presented  here  by  the 
plaintiff's  complaint.  In  the  Reich  Case,  supra,  this  court 
decided  without  comment  as  to  the  sufficiency  of  specific,  not 
general  denials,  ^Hhat  material  issues  were  raised  by  the  an- 
swers, and  hence  he  (plaintiff)  is  not  entitled  to  judgment  on 
the  pleadings."  (Italics  ours.)  In  the  Morrison  Case,  supra, 
this  court  held : 

"An  inspection  of  the  answer  shows  very  clearly  that  most,  if  not  all, 
the  allegations  of  the  complaint  are  specifically  denied.  The  mere  form 
of  the  denials  is  not  material  if  they  meet  and  traverse  the  allegations  in 
the  complaint. ' '    (Italics  ours. ) 
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Again,  in  the  Haslam  Case,  supra,  which  was  an  action  for 
trespass  and  damages,  this  court  said : 

*  *  The  answer,  however,  by  way  of  cross-complaint,  in  accordance  with 
the  prayer  of  the  complaint,  sets  out  in  minute  detail  a  title  in  defendant, 
to  the  premises  in  dispute,  which  if  established  by  proof  would  defeat  the 
plaintiff's  right  to  the  relief  prayed  for  in  the  complaint,  or  to  any  relief 
whatever,  and  put  the  alleged  title  and  right  of  possession  of  plaintiff  in 
issue  as  effectually  as  any  specific  denial  could  have  done."  (Italics 
ours.) 

It  is  provided  by  section  2984,  c.  15,  Comp.  Laws  Utah  1907, 
that: 

**In  all  actions,  allegations  of  the  execution  of  written  in- 
struments and  indorsements  thereon,  of  the  existence  of  a 
corporation  or  partnership,  or  of  any  appointment  or  authori- 
ty, or  the  correctness  of  any  account  duly  verified  by 
the  aflBdavit  of  the  party,  his  agent  or  attorney,  shall  be  2 

taken  as  true,  unless  the  denial  of  the  same  be  verified 
by  the  aflBdavit  of  the  party,  his  agent  or  attorney." 

So  far  as  the  writer  of  this  opinion  has  been  able  to  ascertain 
after  careful  search,  the  precise  question  has  never  been  passed 
on  by  this  court  as  to  whether  a  general  denial  shall  be  deemed 
suflScient  answer  to  a  complaint  in  an  action  upon  a  note  and 
mortgage  pleaded  as  in  the  case  at  bar.  However,  it  has  been 
expressly  held  in  some  jurisdictions,  under  statutes  very- 
similar  to  the  Utah  statute  in  question,  that  a  general  denial 
does  not  present  any  issue  to  be  tried.  Banks  v.  McCosker, 
82  Md.  518,  34  Atl.  539,  51  Am.  St.  Rep.  478;  Bausman  v. 
Credit  Guarantee  Co.,  4tl  Minn.  377,  50  N.  W.  496. 

We  think  a  fair  interpretation  of  the  Utah  statute,  last 
above  quoted,  requires  a  specific  denial  under  oath  of  the 
execution  of  the  note  and  mortgage  sued  upon  in  this  action 
if  the  plaintiflf  is  to  be  placed  upon  proof  of  their  execution, 
and  that  the  defendants'  general  denial,  as  to  execution,  raises 
no  issue,  especially  when  qualified  with  the  defendant's  ad- 
mission *'that  they  executed  a  certain  promissory  note  in 
favor  of  said  plaintiflf." 

Let  it  be  understood  that  we  are  not  here  deciding  that 
under  the  Utah  statute  above  quoted  a  general  verified  denial 
in  any  case  would  not  raise  an  issue  nor  put  the  plaintiflf  on 
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proof  of  the  allegations  of  his  complaint  in  an  action  upon  con- 
tract ;  but  we  do  decide  that  (assuming  that  in  the  case  at  bar 
the  answer  of  the  defendants  was  duly  verified)  upon  the  in- 
troduction without  objection  of  the  defendants'  letter  to  plain- 
tiff, virtually  admitting  the  plaintiff's  demands  to  be  just 
and  due  her,  the  trial  court  was  amply  justified  in  awarding 
plaintiff  judgment  as  prayed  for  in  her  complaint.  Any  other 
course  would  not  subserve  the  interests  of  justice,  and  would 
only  tend  to  encourage  sham  and  frivolous  answers. 

Then  again,  the  verification  of  defendants'  answer  in  their 
behalf,  as  made  by  their  attorney  of  record,  ''that  the  same 
is  true  to  the  best  of  his  knowledge,  information,  and  belief," 
verifies  no  direct  or  positive  denial,  and  makes  mani- 
fest an  intent  to  evade  the  responsibility  of  denying  3 
under  oath  the  truthfulness  of  the  allegations  of  the 
plaintiff's  complaint. 

Ck)mmercial  interests,  and  business  good  faith  as  well,  in 
actions  upon  this  class  of  contracts,  require  that  if  there  be 
defenses  they  should  be  specifically  stated,  and  with  common 
certainty.  The  record  in  the  case  at  bar  indicates  no  defense 
of  merit,  and  we  are  convinced  that  a  reversal  of  the  judgment 
of  the  district  court  would  not  avail  the  defendants  of  the 
opportunity  of  making  any  legal  defense  or  securing  for  them- 
selves any  modification  of  the  judgment  as  it  now  stands. 

We  cannot  conceive  wherein  the  letter  written  by  counsel 
for  defendants  was  competent  or  admissible  on  the  hearing  of 
plaintiff's  motion  for  judgment  on  the  pleadings.    While  it 
was  received  in  evidence  without  objection,  and  is  a  part 
of  the  record  on  appeal  to  this  court,  in  our  opinion  it  4 

should  be,  and  is,  by  this  court,  disregarded. 

It  is  ordered  that  the  judgment  be  affirmed,  with  costs. 

Mccarty,  THURMAN,  and  GIDEON,  JJ.,  concur. 

PRICK,  C.  J. 

I  concur.  In  view  of  the  importance  of  the  question  of  pro- 
cedure that  is  involved  in  the  foregoing  decision  I  desire  to 
add  a  few  words  to  what  is  said  by  my  associate,  Mr.  Justice 
CORPMAN. 
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In  my  opinion  the  answer  in  this  ease  was  wholly  insnffieient 
to  successfully  withstand  the  motion  for  judgment  on  the 
pleadings.  It  presented  no  material  issue  for  the  reason  that 
in  view  of  the  provisions  of  Comp.  Laws,  1907,  section  2984, 
the  execution  of  both  the  note  and  the  mortgage  sued  on  were 
admitted  and  hence  none  of  the.  material  allegations  con- 
tained in  the  complaint  were  denied.  That  section,  in  my 
judgment,  means  just  what  it  says,  namely,  that  the  things 
therein  enumerated  must  be  specifically  denied  under  oath,  or, 
for  the  purposes  of  the  action,  they  will  be  deemed  admitted. 
A  mere  general  denial,  whether  verified  or  not,  under  our 
Code,  as  a  matter  of  course,  puts  in  issue  all  the  material 
allegations  of  the  complaint  except  those  pertaining  to  the 
things  enumerated  in  section  2984.  If,  however,  the  pleader 
intends  to  put  in  issue  any  one  or  more  of  the  matters  in  that 
section  enumerated  he  must  do  so  by  specifically  referring  to 
and  denying  the  thing  therein  enumerated  which  he  intends 
to  deny  and  which  he  intends  to  put  in  issue.  If  that  is  not 
the  purpose  of  the  statute  then  I  cannot  conceive  that  it  has 
any  purpose.  Moreover,  the  statute  was  adopted  so  that  the 
plaintiff  might  be  put  on  notice  whether  he  is  required  to  pro- 
duce evidence  in  support  of  any  one  or  more,  or  all,  of  the 
matters  mentioned  in  section  2984.  The  statute  was,  therefore, 
adopted  in  the  interest  of  the  due  administration  of  justice, 
not  only  in  that  regard,  but  also  in  respect  of  preventing  per- 
jury on  the  part  of  a  too  willing  defendant.  If,  by  a  general 
denial,  all  the  things  enumerated  in  section  2984  are  in  fact 
denied,  then  it  will  often  happen  that  a  defendant  in  fact  will 
deny  that  which  he  would  not  deny  if  his  attention  were 
directed  to  the  specific  thing  he  is  called  on  to  deny  as  a  matter 
of  form.  Almost  any  layman  will,  when  requested  by  his 
attorney,  verify  a  general  denial,  when,  if  he  were  requested 
to  make  oath  to  the  specific  fact  that  he  did  not  sign  the 
instrument  sued  on,  or  that  a  particular  person  did  not  indorse 
the  same,  or  that  a  particular  person  was  not  appointed  exe- 
cutor or  administrator,  or  any  of  the  other  things  enumerated 
in  the  statute,  he  would  not  deny  the  fact  under  oath.  If, 
therefore,  a  general  denial  is  held  sufScient  to  put  in  issue  all 
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of  the  tilings  mentioned  in  the  statute  the  person  who  falsely 
verifies  such  a  denial  may,  to  say  the  least,  be  subject  to 
prosecution  for  perjury.  In  my  judgment,  therefore,  the 
manifest  intention  and  purpose  of  the  statute  is  to  require  a 
specific  denial  of  all  the  things  that  are  specially  enumerated 
therein,  and  unless  so  denied  under  oath  all  of  them  will  be 
deemed  admitted  for  the  purposes  of  the  action.  The  judgment 
should,  therefore,  be  affirmed. 


PASSOW  &  SONS  V.  WETHERBEE  et  al. 
No.  3047.    Decided  August  20,  1917.     (167  Pac.  350.) 

Corporations — ^Insolvent  Corporation — ^Trust  Fund  Theory — ^Ap- 
plicability. The  doctrine  that  the  assets  of  an  insolvent  corporation 
constitute  a  trust  fund  in  equity  for  the  payment  of  creditors  pro  rata 
and  without  preference  is  inapplicable  in  this  state,  without  statute 
authorizing  its  application.*     (Page  248.) 

Corporations — Detunct  Corporation — Preference  of  Credftors. 
Where  a  corporation  has  forfeited  its  charter  for  nonpayment  of  the 
annual  corporation  tax  under  Laws  1909,  e.  106,  section  5,  relating  to 
forfeiture,  and  providing  that  in  case  of  forfeiture  all  the  assets  of 
the  defaulting  corporation  shall  be  held  in  trust  by  the  directors,  and 
the  same  proceedings  had  as  are  applicable  to  insolvent  corporations, 
it  may  in  good  faith  in  winding  up  its  affairs  make  preferences  among 
its  creditors  so  long  as  not  interfered  with  in  a  proper  equitable  pro- 
ceeding to  subject  its  property  to  payment  of  creditors.  (Page  249.) 
Corporations — Powers  or  President— Notes  and  Mortgages. 
Where  the  president  who  was  also  the  general  manager  of  the  corpora- 
tion was  authorized  under  its  by-laws  to  transact  its  general  business, 
his  power  to  execute  a  note  and  mortgage  and  the  legality  of  his  acts 
will  not  be  questioned,  especially  where  he  acts  in  good  faith  and 
there  is  no  fraud.'     (Page  250.) 

Corporations — Creditors'  Suits.  The  plaintiff  could  not,  without 
offering  to  restore  the  money  paid,  invoke  the  aid  of  equity  to  have 
declared  illegal  the  foreclosure  of  a  mortgage  of  a  defunct  corpora- 
tion assigned  to  a  creditor  who  paid  money  therefor  for  the  use  of 


^Weyeth  H.  4-  M,  Co,  v.  JameS'Spenoer-Bateman  Co,,  15  Utah,  110, 
47  Pac.  604;  Colorado  Fuel  4-  Iron  Co.  v.  Ha/rdwcure  Co.,  16  Utah,  11,  50 
Pac.  628  J  Bnmham  et  al.  v.  MoCormok,  18  Utah,  42,  55  Pac.  77;  Nai'l 
Bank  v.  ScoU,  18  Utah,  400,  55  Pac.  374. 

*MoCarrick  v.  Lenox  Mg.  Co.,  —  Utah,  — ,  164  Pac.  478. 
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the  creditors  of  the  corporation,  especially  where  the  creditor  was  an 
actual  loser  by  the  transaction.     (Page  250.) 

Appeal  from  District  Court,  Third  District;  Hon.  F.  C. 
Loofbourow,  Judge. 

Action  by  Passow  &  Sons  against  W.  L.  Wetherbee  and 
others. 

Judgment  for  plamtiff  against  defendant  named.  Defen- 
dant appeals. 

ApFmMED  with  costs. 

Hurd  <fe  Hurd  for  appellant. 

R.  W.  Young  &  Son  and  Harry  X.  Robinson  for  respondents. 

CORPMAN,  J. 

This  was  an  action  brought  by  plaintiff  in  the  district  court 
of  Salt  Lake  county  to  determine  the  rights  of  a  creditor  of 
a  defunct  corporation.  The  complaint,  in  substance,  alleges 
the  corporate  existence  of  the  plaintiff  and  the  defendant  Utah 
State  National  Bank,  hereinafter  designated  bank;  that  the 
defendant  W.  L,  Wetherbee  Company,  hereinafter  called  com- 
pany, was  organized  as  a  corporation,  but  on  the  3d  day  of 
April,  1911,  its  charter  was  forfeited  by  reason  of  nonpay- 
ment of  the  annual  corporation  tax ;  that  thereupon  it  ceased 
to  have  any  power  or  authority  to  continue  business,  and  that 
it  thereupon  became  and  is  still  insolvent;  that  on  the  25th 
day  of  November,  1913,  the  plaintiff  recovered  a  judgment 
against  the  defendant  company  for  the  sum  of  $669.60  inter- 
est and  costs ;  that  thereafter,  on  or  about  October  3,  1914,  an 
execution  was  issued  on  the  judgment  and  the  sum  of  $50 
obtained  thereon  and  applied  as  part  payment  of  the  judg- 
ment; that  the  balance  of  plaintiff's  judgment  remains  un- 
satisfied ;  that  the  defendant  W.  L.  Wetherbee  was  the  general 
manager  and,  as  such,  had  sole  charge  and  control  of  the 
property  and  assets  of  the  defendant  W.  L.  Wetherbee  Com- 
pany ;  that  the  assets  consisted  of  personal  property  of  vari- 
ous kinds,  including  a  stock  in  trade ;  that  the  defendant  W.  L. 
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Wetherbee  on  October  2, 1912,  assumed,  without  legal  authori- 
ty, and  with  the  purpose  of  hindering  and  delaying  creditors, 
particularly  the  plaintiff,  to  mortgage,  substantially,  all  the 
assets  of  the  defendant  W.  L.  Wetherbee  Company  to  the  de- 
fendant bank,  and  thereafter,  on  November  28, 1914,  then)ank 
obtained  a  judgment  and  decree  of  foreclosure  of  the  mort- 
gage, the  mortgaged  property  was  sold,  bought  in  by  the  bank 
and  resold  by  it  to  the  defendant  W.  L.  Wetherbee,  who  claims 
to  be  the  owner  thereof  to  the  exclusion  of  the  plaintiff  and 
other  creditors ;  that  the  foreclosure  and  sale  by  the  bank  was 
illegal  and  void,  and  in  fraud  of  the  rights  of  the  plaintiff  and 
other  creditors  of  the  defendant  company.  Plaintiff  prayed  for 
an  accounting  of  the  assets  of  the  defendant  company  and  for 
judgment  therefor  against  all  the  defendants,  receivership, 
attorneys'  fees  and  costs  of  suit  in  behalf  of  itself  and  all 
other  creditors  coming  in  and  joining  in  the  action,  and  for 
general  relief. 

The  separate  answer  of  the  defendant  bank  admits  its  cor- 
porate existence  and  the  incorporation  of  the  W.  L.  Wetherbee 
Company,  and  aflSrmatively  alleges  that  the  mortgage  given  by 
the  company  was  in  the  exercise  of  its  lawful  powers  and  for 
a  valuable  consideration ;  that  the  mortgage  was  legally  fore- 
closed, the  property  purchased  by  the  bank  at  the  foreclosure 
sale  and  subsequently  resold  to  the  defendant  W.  L.  Wether- 
bee, on  a  title  retaining  note ;  that  Wetherbee  failed  to  pay  for 
the  same ;  that  the  property  was  recovered  from  Wetherbee  and 
portions  thereof  resold.  The  other  allegations  of  the  com- 
plaint are  denied.  Plaintiff,  in  reply,  denied  all  the  afBrma- 
tive  allegations  of  the  answer. 

Briefly  stated,  the  facts  proven  at  the  trial  were  as  follows : 
The  defendant  company  was  incorporated  under  the  laws  of 
Utah  in  January,  1910.  Failing  to  pay  the  annual  corporation 
tax  its  charter  was  declared  forfeited  April  3,  1911,  pursuant 
to  statute.  The  defendant  W.  L.  Wetherbee  was  its  president 
and  general  manager  authorized,  as  such,  under  its  by-laws, 
to  transact  the  general  business  affairs  of  the  company.  April 
12,  1911,  one  day  after  the  charter  of  the  company  had  been 
forfeited,  a  meeting  of  creditors  of  the  company  was  held  and 
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it  was  arranged  that  the  company  should  go  into  liquidation. 
Time  for  payment  of  the  company  debts  was  extended  and  a 
note  and  chattel  mortgage  given  for  $6,000  on  all  the  assets  to 
the  Utah  Association  of  Credit  Men,  as  trustee  for  the  creditors. 
Payments  were  made  by  the  company  to  the  Utah  Association 
of  Credit  Men  reducing  the  mortgaged  indebtedness  to 
$3,390.70,  when  the  note  and  mortgage  was  assigned  by  tho 
Utah  Association  of  Credit  Men  to  the  defendant  bank  for  a 
consideration  of  $2,048.28.  Subsequently  this  mortgage  was 
renewed  by  the  company  with  the  bank  by  the  giving  of  a  new 
note  and  mortgage,  under  which  foreclosure  proceedings  were 
had  and  the  mortgaged  property  purchased  by  the  bank  at 
foreclosure  sale.  Thereafter  the  bank  sold  the  property  to  the 
defendant  W.  L.  Wetherbee,  on  a  title  retaining  note  which  was 
not  paid,  whereupon  the  property  was  repossessed  by  the  bank 
and  by  it  sold  to  a  third  party,  the  bank  sustaining  some 
financial  loss  in  the  transactions.  The  indebtedness  of  the 
company  with  the  plaintiff  was  contracted  for  goods,  wares, 
and  merchandise  between  October  1,  and  November  30,  1910, 
for  which  a  judgment  was  had  and  obtained  against  the  com-  ) 

pany  in  November,  1913.    In  October,  1914,  execution  was  i 

issued  and  $50  was  recovered  by  the  sheriff  of  Salt  Lake 
county  and  applied  on  the  plaintiff's  judgment.  The  evidence 
ako  shows  that  the  plaintiff  did  not  take  any  part  in  the  previ- 
ous transactions  of  the  company  with  its  creditors,  the  Utah 
Association  of  Credit  Men  and  the  bank.  Upon  trial  to  the 
court  a  money  judgment  was  rendered  in  plaintiff's  favor 
against  the  defendant  W.  L.  Wetherbee,  as  prayed  for,  and 
denied  as  to  the  defendant  bank.    Plaintiff  appeals. 

Numerous  errors  are  assigned.  However,  counsel  for  plain- 
tiff, in  his  brief,  presents  but  one  question  for  determination 
by  this  court,  and,  as  said  by  him : 

**The  sole  question  presented  upon  this  appeal  is  whether 
or  not  defendant  W.  L.  Wetherbee  Company,  after  having 
become  insolvent,  and  after  the  forfeiture  of  its  franchise, 
could  assign  or  otherwise  convey  its  property  to  a  single  credi- 
tor, either  for  itself  or  for  the  benefit  of  itself  and  other  credi- 
tors, to  the  exclusion  of  the  rights  of  the  plaintiff  and  the 
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other  creditors  to  participate  in  the  distribution  of  the  assets  of 
the  said  involvent  and  defunct  corporation." 

This  question  presents  the  effect  of  Laws  Utah  1909,  c.  106, 
section  5,  relating  to  the  forfeiture  of  the  charter  of  such  de- 
faulting corporation  and  winding  up  the  business  thereof. 
After  providing  in  said  chapter  for  the  method  of  the  forfei- 
ture of  defaulting  corporations  it  is,  by  section  5  thereof, 
further  provided : 

**The  Governor,  for  at  least  ten  days  prior  to  the  first  Mon- 
day in  April  following  [March],  shall  publish  such  list  in  at 
least  two  daily  papers  of  general  circulation  within  this  state, 
and  shall  append  to  such  list  and  publish  therewith  his  proc- 
lamation to  the  effect  that  unless  the  license  tax  owing  by 
such  corporation,  together  with  the  penalty  and  all  the  costs, 
shall  be  paid  to  the  secretary  of  state  on  or  before  noon  on  the 
first  Monday  in  April  following,  such  defaulting  corporation 
shall  forfeit  the  amount  of  the  tax  and  the  penalty  and  costs  to 
the  state  of  Utah,  and  shall  also  forfeit  its  right  to  carry  on 
business  within  said  state.  •  *  *  In  case  of  forfeiture  of 
the  charter  and  of  the  right  to  transact  business  thereunder, 
all  the  property  and  assets  of  the  defaulting  domestic  cor- 
porations shall  be  held  in  trust  by  the  directors  of  such  cor- 
poration as  in  case  of  insolvent  corporations,  and  the  same 
proceeding  may  be  had  with  respect  thereto  as  is  applicable  to 
insolvent  corporations.  Any  person  interested  may  institute 
such  proceedings  at  any  time  after  a  forfeiture  has  been  de- 
clared as  herein  provided,  but  in  case  the  Governor  shall  rein- 
state the  charter  the  proceedings  shall  at  once  be  dismissed  and 
all  property  restored  to  the  officers  of  the  corporation.  In  case 
the  assets  are  distributed  they  shall  be  applied  as  follows: 
First,  to  the  payment  of  the  license  tax,  penalties  and  costs 
due  to  the  state ;  second,  to  the  creditors  of  the  corporation ; 
and,  third,  any  balance  remaining  shall  be  distributed  among 
the  stockholders  in  accordance  with  the  amount  of  stock  held 
by  each." 

If  we  understand  the  contention  of  plaintiff,  it  is  that,  upon 
the  forfeiture  of  the  company  charter  for  noncompliance  with 
the  foregoing  statute,  all  assets  of  the  company  thereby  under 
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the  statute,  were  to  be  held  in  trust  by  the  directors  of 
the  company  to  be  disposed  of  and  the  proceeds  applied  I 

ratably  among  all  the  stockholders  without  preference ; 
and  the  giving  of  the  chattel  mortgage  by  the  company  to  the 
Utah  Association  of  Credit  Men  as  trustee  for  the  benefit  of 
certain  creditors  was  a  preference  to  the  exclusion  of  plaintiff 
and  other  creditors  similarly  situated,  and  therefore  absolutely 
void;  and  that  the  bank,  through  the  subsequent  assignment  of 
this  mortgage,  its  renewal  and  the  foreclosure  proceedings  fol- 
lowing, acquired  no  rights  to  the  company  property  and  assets, 
and  for  which  the  bank  must  account  to  plaintiff  as  a  creditor 
of  the  company  in  common  with  all  other  creditors.  In  mak- 
ing this  contention  counsel  invokes  what  is  known  as  the 
''trust  fund"  or  American  doctrine;  that  the  assets  of  an 
insolvent  corporation — and  it  is  to  be  noted  that  under  the 
foregoing  statute  in  case  of  forfeiture  of  a  charter  the  prop- 
erty and  assets  of  the  defaulting  corporation  are  to  be  held 
in  trust  by  the  directors  as  in  case  of  insolvent  corporations 
and  the  same  proceedings  may  be  had  as  are  applicable  to  in- 
M)lvent  corporations--constitute  a  trust  fund  in  equity  for  the 
payment  of  all  the  creditors  pro  rata  and  without  preference. 
This  contention  of  counsel,  if  tenable,  must  be  sustained  under 
the  particular  statute  in  question,  for  the  ''trust  fund" 
doctrine  in  this  state  has  been  so  repeatedly  repudiated  by  the 
decisions  of  this  court  that  it  may  now  be  regarded  as  well- 
settled  law  that  this  doctrine  will  not  apply  unaided  by  ex- 
press statutory  enactment  authorizing  its  application.  Weyeth 
H.  cfe  M.  Co.  V.  JameS'Spencer-Baieman  Co,,  15  Utah,  110,  47 
Pac.  604 ;  Colorado  Fuel  dk  Iron  Co.  v.  Hardware  Co.,  16  Utah 
11,  50  Pac.  628 ;  Bumham  et  al.  v.  McComick,  18  Utah,  42,  55 
Pac.  77;  National  Bank  v.  Scott,  18  Utah,  400,  55  Pac.  374. 
In  the  case  of  Weyeth  H.  &  M.  Co.  v.  James'Spencer-Bate- 
man  Co.  supra,  it  is  said : 

''Upon,  careful  examination  of  adjudged  cases,  as  well  as  upon  prin- 
ciple and  analogy,  and  in  the  absence  of  insolvent  laws  and  statutory  re- 
strictions, we  feel  ourselves  bound  to  hold  that  a  corporation,  in  this  state, 
has  the  same  power  to  prefer  creditors,  by  deed  of  assignment  or  other- 
wise, as  a  private  debtor  has,  so  long  as  its  assets  have  not  been  taken 
into  possession  by  a  court  of  equity,  in  a  proper  proceeding,  at  the  in- 
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stance  of  a  proper  party.  The  rale  in  the  case  of  a  corporation,  the  same 
as  in  that  of  an  individual,  is  impregnable,  except  by  legislative  enact- 
ment." 

The  statute  in  question  reads : 

**In  case  of  forfeiture  of  the  charter  and  of  the  right  to 
transact  business  thereunder,  all  the  property  and  assets  of 
the  defaulting  domestic  corporations  shall  be  held  in  trust 
by  the  directors  of  such  corporations  as  in  case  of  insolvent 
corporations,  and  the  same  proceeding  may  be  had  with 
respect  thereto  as  is  applicable  to  insolvent  corporations,'' 
(Italics  ours.) 

Clearly  no  new  rule  of  procedure,  as  contended  for  by 
plaintiff,  is,  by  this  statute,  expressly  prescribed;  nor  can  it 
be  reasonably  implied  from  the  language  of  the  statute  that 
the  affairs  of  a  forfeiting  or  insolvent  corporation  are  to 
be  administered  by  its  directors  or  governing  officers  in  any 
but  the  usual  and  lawful  way  recognized  at  the  time  of  its 
enactment.  So,  too,  it  is  equally  apparent  from  the  reading 
of  the  statute  that  the  right  of  the  creditors,  at  any  time 
after  forfeiture,  to  go  into  a  court  of  equity  and  have  the 
corporate  assets  taken  possession  of  and  administered  upon 
impartially  for  the  benefit  of  all  creditors  remains  unim- 
paired. To  hold,  as  contended  by  plaintiff,  that  when  a 
corporation  has  forfeitured  its  charter,  or  has  become  in- 
solvent and  has  ceased  to  do  business,  its  property  and  assets 
constitute  a  trust  fund  to  be  administered  by  its  board  of 
directors,  as  trustees,  for  the  equal  benefit  of  all  of  its 
creditors  without  right  to  make  preference  by  deed  or  assign- 
ment or  otherwise  would  be  to  repudiate  the  repeated  former 
rulings  of  this  court  and  adopt  the  "trust  fund''  theory 
or  doctrine,  and  give  the  statute  invoked  by  plaintiff  a  mean- 
ing clearly  repugnant  to  its  express  provision  that  *'the  same 
proceedings  may  be  had  with  respect  thereto  as  is  applicable 
to  insolvent  corporations.'' 

We  are  therefore  of  the  opinion  that  the  only  fair  inter- 
pretation which  can  be  placed  on  the  statute  in  question 
is,  that  where  a  corporation  has,  under  its  provisions,  2 

forfeited  its  charter,  in  the  winding  up  of  its  affairs 
and  in  the  disposition  of  its  assets,  it  may  make  preference, 
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by  assignment  or  otherwise,  among  some  of  its  creditors  to  the 
exclusion  of  others,  so  long  as  not  interfered  with  in  a  proper 
equitable  proceeding  for  the  purpose  of  subjecting  its  property 
and  assets  to  the  possession  of  a  court  of  equity  to  be  ad- 
ministered upon  equally  and  impartially  among  all  of  its 
creditors.  It  is  not  contended  that  it  has  been  shown  that 
the  taking  of  the  note  and  mortgage  of  the  company  by  the 
Utah  Association  of  Credit  Men  was  with  any  fraudulent 
intent,  or  otherwise  than  to  apply  any  and  all  payments 
received  to  the  legitimate  purpose  of  paying  the  debts  of  the 
company  owing  to  its  creditors.  Neither  is  it  contended 
that  the  purchase  of  the  note  and  mortgage  in  question  by 
the  bank  and  the  assignment  thereof  to  it  were  otherwise 
than  for  a  good  and  sufficient  consideration  and  in  absolute 
good  faith.  The  bank  then  had  the  right  to  have  renewal 
of  the  company  obligation  to  it,  and  to  have  the  mortgaged 
property  subjected  to  foreclosure  proceedings  for  the  recovery 
of  the  amount  thus  justly  due  it. 

Plaintiff  makes  some  further  contention  that  W.  L.  Wether- 
bee, as  president  of  the  company,  acted  without  sufficient 
authority  in  the  execution  of  the  note  and  mortgage  to  the 
Utah  Association  of  Credit  Men,  and  also  in  making 
renewal  thereof  to  the  defendant  bank.    While  it  is  3 

true  that,  ordinarily,  the  president  of  a  corporation, 
as  such,  has  no  inherent  power  to  execute  contracts  in  general 
without  express  authority  of  its  board  of  directors  yet  when, 
as  here,  the  president  is  also  the  general  manager  of  the 
company  authorized  to  act  under  its  by-laws,  and  has  been 
long  accustomed  to  transact  all  the  corporate  business,  his 
power  and  the  legality  of  his  acts  may  not  be  questioned, 
especially  when  exercised  and  performed  in  good  faith  and 
in  the  absence  of  fraud.  Oakes  v.  C.  W,  Co.,  143  N.  Y.  430, 
38  N.  E.  461,  26  L.  R.  A.  544 ;  McCarrick  v.  Lenox  Min,  Co,, 
49  Utah  353,  164  Pac.  478. 

There  is  another  reason  to  be  assigned,  we  think,  why  the 
plaintiff  in  this  action  is  precluded  from  recovering  a  judg- 
ment against  the  defendant  bank.    It  is  conclusively  shown 
by  the  record  here  that  the  bank,  in  acquiring  the 
property  and  assets  of  the  defendant  company,  acted  4 
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in  perfect  good  faith  and  paid  full  value  for  all  that  it 
received.  The  plaintiff  in  bringing  this  action  invokes  the 
aid  of  equity  without  offering  to  do  equity  by  restoring  to 
the  defendant  bank  the  money  paid  to  the  Utah  Association  of 
Credit  Men,  as  trustee,  for  the  use  and  benefit  of  the  creditors 
of  the  defendant  company.  This  it  may  not  do,  especially 
when,  as  here,  it  is  shown  that  the  defendant  bank  reaped  no 
profit,  but,  to  the  contrary,  was  an  actual  loser  in  the  transac- 
tion. 

It  is  ordered  that  the  judgment  of  the  district  court  be 
afiSrmed.    Costs  to  the  defendant  Utah  State  National  Bank. 

PRICK,  C.  J.,  and  McCARTY,  THURMAN,  and  GIDEON, 
JJ.,  concur. 


CAIN  V.  STEWART  et  ux. 
No.  2972.    Decided  August  20,  1917.     (167  Pac.  265.) 

Appeal  and  Error — Presumptions — Favoring  Trial  Court — Support 
OP  Findings  by  Testimony.  In  the  absence  of  any  testimony,  if  the 
findings  are  supported  by  the  pleadings,  the  Supreme  Court  assumes 
that  there  was  testimony  to  support  the  trial  court's  findings. 

Appeal  from  District  Court,  Third  District;  Hon.  F.  C. 
Loofbaurow,  Judge. 

Action  by  Addison  Cain  against  S.  R.  Stewart  and  Francis 
M.  Stewart,  his  wife. 

Judgment  for  plaintiflF.    Defendant  appeals. 

Affirmed. 

E.  0.  Palmer  for  appellant. 

Addison  Cain,  in  pro.  per. 

GIDEON,  J. 

This  is  a  second  appeal  in  this  action.  Reference  is  made 
to  the  former  opinion  of  this  court,  announced  October  6, 1915, 
for  a  statement  of  the  facts.  Cain  v.  Stewart,  47  Utah,  160, 
152  Pac.  465. 
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The  judgment  on  that  appeal  was  reversed,  being  excessiye, 
and  was  remanded  to  the  district  court,  with  directions  to  re- 
examine the  evidence,  calculate  the  amount  due  in  accordance 
with  the  rule  of  partial  payments,  make  findings  of  fact  and 
conclusions  of  law,  and  to  enter  judgment.  That  the  district 
court  did,  and  entered  judgment  on  the  11th  day  of  January, 
1916.  This  appeal  is  from  that  judgment  and  is  upon  the 
judgment  roll. 

The  testimony  is  not  before  this  court,  either  on  the  original 
appeal  or  on  this  appeal,  and  we  have  no  way  of  determining 
from  the  record  as  to  whether  the  amount  found  by  the  district 
court  is  supported  by  the  testimony.  In  the  absence  of  any 
testimony,  when  the  findings  are  supported  by  the  pleadings, 
we  assume  that  there  was  testimony  to  support  the  findings  of 
the  trial  court.  Under  the  state  of  the  record  all  that  this 
court  can  do  is  to  affirm  the  judgment. 

Complaint  is  made  that  the  properly  described  in  the  com- 
plaint had  been  sold  under  the  former  judgment,  and  the 
premises  passed  into  the  possession  of  the  plaintiff,  and  that 
the  district  court,  in  entering  the  second  judgment,  should 
have  taken  into  account  and  allowed  the  defendants  the 
reasonable  rental  value  of  the  premises  during  the  time  they 
were  occupied  by  the  plaintiff.  That  the  district  court  was  not 
authorized  or  instructed  to  do.  Under  the  mandate  of  this 
court  that  court  was  required  to  re-examine  the  evidence  and 
ascertain  the  proper  amount  due  and  enter  judgment  for  that 
amount.  It  might  be  suggested,  however,  that  if  the  plaintiff 
occupied  premises  belonging  to  the  defendants  prior  to  his 
legal  right  so  to  do,  plaintiff  would  be  liable  to  the  owners  for 
the  reasonable  rental  or  use  of  the  premises  during  such  time 
under  proceedings  to  recover  such  rental. 

Under  the  state  of  the  record  before  this  court  we  are  satis- 
fied that  it  is  our  duty  to  affirm  the  judgment  of  the  district 
court. 

Such  is  the  order. 

PRICK,  C.  J.,  and  CORPMAN,  McCARTY,  and  THUR- 
MAN,  JJ.,  concur. 
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NORTON  V.  McININCH  et  al. 

No.  2990.    Decided  Augost  9,  1917.    Behearing  denied  AugOBt  21,  1917. 

(166  Pac.  984.) 

Attorket  and  Client — Kioht  to  Attorneys'  Lien — Waiveb  of  Lixn. 
Where,  under  Comp.  Laws,  1907,  section  135,  an  attorney  is  given  a  lien 
upon  his  client's  cause  of  action  which  attaches  to  the  verdict,  deeiflion 
or  judgment  rendered  in  his  client's  favor,  and  where  the  attorney  has 
obtained  judgment  in  favor  of  his  client,  but  after  judgment  authorizef 
the  judgment  debtor  to  settle  for  the  amount  of  the  judgment  with  the 
attorney's  client,  and  such  a  settlement  is  made  between  the  judgment 
debtor  and  the  client  in  good  faith  and  with  the  attorney's  consent, 
the  attorney  waives  his  right  to  a  lien,  and  the  trial  court  committed 
no  error  in  limiting  the  attorney  to  a  personal  judgment  against  his 
client  for  the  services  rendered. 

Appeal  from  District  Court,  Fifth  District;  Hon.  Joshua 
Greenwood,  Judge. 

Action  by  Charles  E.  Norton  against  M.  S.  Mclninch. 

Judgment  for  plaintiff  in  part.    He  appeals. 

C.  E.  Norton  in  pro.  per. 

Jos.  A.  MelviUe  and  Story  dk  Steigmeyer  for  respondents. 

CORPMAN,  J. 

Plaintiff  commenced  this  action  to  recover  fees  and  for 
the  enforcement  of  an  attorney's  lien  under  the  provisions 
of  section  135,  Comp.  Laws  1907.  The  pleadings  are  volumi- 
nous, and  it  is  impracticable  to  set  forth  here  more  than  the 
substance  of  the  material  allegations  necessary  for  the  deter- 
mination of  the  question  involved  on  this  appeal. 

The  complaint  states  that  the  plaintiff  is  an  attorney  and 
counselor  duly  qualified  under  the  laws  of  Utah;  that  the 
defendant  M.  S.  Mclninch,  during  the  times  mentioned  in  the 
complaint,  was  the  principal  and  agent  of  the  seventy-nine 
other  defendants ;  that  the  said  seventy-nine  defendants  were 
and  'now  are  holders  of  contracts  with  the  defendants  Oasis 
Land  &  Irrigation  Company,  Delta  Land  &  Water  Company, 
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and  Delta  Canal  Company,  under  the  provisions  of  chapter  2, 
title  75,  Comp.  Laws  Utah  1907,  as  amended,  for  lands  and 
water  rights  in  Millard  County,  Utah;  that  between  May  1, 
1910,  and  April  15,  1911,  plaintiff  performed  services  for  the 
seventy-nine  defendants  in  prosecuting  certain  suits,  in  draw- 
ing various  instruments,  in  counseling  and  advising  them  and 
in  attending  to  business  in  connection  with  their  grievances 
and  claims  against  the  defendant  Oasis  Land  &  Irrigation 
Company,  and  in  the  prosecution  of  an  action  for  damages 
in  the  Fifth  district  court  wherein  the  defendant  M.  S.  Mc- 
lninch, in  his  own  behalf  and  in  behalf  of  the  other  defen- 
dants, sued  to  recover  damages  on  their  contracts  with  said 
defendant  Oasis  Land  &  Irrigation  Company,  in  the  sum  of 
$111,300;  that  the  defendant  Mclninch  was  the  assignee  of 
the  other  defendants  to  save  a  multiplicity  of  suits;  that 
each  of  the  defendants  had  an  interest  therein ;  that  subject- 
matters  of  the  individual  contracts  were  liquidated  and  ap- 
plied on  the  contracts  for  the  use  and  benefit  of  the  several 
defendants ;  that  the  services  of  the  plaintiflE  were  reasonably 
worth  $5,000,  no  part  of  which  has  been  paid,  except  $100; 
that  on  the  11th  day  of  April,  1911,  plaintiff  duly  filed  his 
attorney's  claim  of  lien. in  the  oflBce  of  the  county  recorder 
of  Millard  County;  that  defendants  Delta  Land  &  Water 
Company  and  Delta  Canal  Company  are  corporations  organ- 
ized for  the  purpose  of  taking  over  the  affairs  of  the  defen- 
dant Oasis  Land  &  Irrigation  Company,  under  chapter  2, 
title  75,  Comp.  Laws  Utah  1907,  as  amended,  and  that  the 
judgment  has  been  or  is  about  to  be  transferred  to  the  other 
defendants;  that  plaintiff  has  no  speedy  and  adequate  remedy 
at  law,  and  that,  unless  restrained,  the  defendant  corporation 
will  transfer  and  alienate  and  destroy  plaintiff's  lien  upon 
the  judgment  and  water  contracts,  to  his  damage  in  the  sum 
of  $4,900;  that  the  contracts  referred  to  were  between  the 
defendant  Oasis  Land  &  Irrigation  Company  and  the  state 
board  of  land  commissioners  of  Utah,  wherein  the  former 
bound  itself  to  construct  a  dam  and  system  of  canals  for  the 
irrigation  of  certain  lands  under  provisions  of  Utah  statutes 
and  an  act  of  Congress  known  as  the  ** Carey  Act,"  U.  S. 
Comp.  St.  1916  sec.  4685. 
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Plaintiflf  prayed  judgment  for  $4,900,  and  that  the  same 
be  adjudged  to  be  a  lien  against  the  judgment  rendered  on 
the  several  causes  set  forth  in  the  former  suit;  that  the 
water  rights  and  contracts  of  the  several  defendants  be 
charged  therewith,  and  that  the  same  be  sold  and  the  pro- 
ceeds applied  to  the  plaintiflf 's  lien;  that  meanwhile  transfer 
of  the  former  judgment  be  restrained  by  the  order  of  the 
court;   and  for  general  relief,  and  costs  of  suit. 

The  defendant's  contract  holders  severally  answered  the 
complaint,  admitting  the  employment  of  the  defendant  Mc- 
Ininch  by  them  individually,  and  not  jointly,  with  other  de- 
fendants, to  render  some  legal  services,  and  that  by  the  terms 
of  the  employment  Mclninch  was  to  adjust  their  several  claims 
against  the  defendant  Oasis  Land  &  Irrigation  Company  for 
a  specified  sum,  which  they  have  paid  the  defendant  Mclninch, 
in  full  for  all  services  rendered;  that  they  held  water  con- 
tracts with  the  defendant  Oasis  Land  &  Irrigation  Company, 
which  they  assigned  to  Mclninch  for  a  valuable  consideration^ 
and  that  Mclninch  brought  suit  on  the  claim  in  his  own  name, 
and  that  they  received  credits  on  their  water  contracts  as  a 
consideration  for  the  assignment  to  Mclninch ;  that  they  have 
not  paid  the  plaintiflf  for  his  alleged  services.  The  several 
answers  of  the  contract  holders  further  admit  the  taking  over 
by  the  defendants  Delta  Land  &  Water  Company  and  the 
Delta  Canal  Company  of  their  contracts  with  the  Oasis  Land 
&  Irrigation  Company  and  the  state  board  of  land  commis- 
sioners for  the  construction  of  an  irrigation  system  for  re- 
claiming and  irrigating  certain  lands  in  Millard  County,  and 
deny  generally  all  the  other  allegations  of  the  complaint  not 
admitted  or  modified  by  their  respective  answers. 

The  separate  answers  of  the  defendants  Delta  Land  &  Water 
Company  and  the  Delta  Canal  Company  deny  all  material 
allegations  of  the  complaint,  except  they  admit  their  cor- 
porate existence,  and  that  they  were  organized  for  the  pur- 
pose, inter  alia,  of  acquiring  all  of  the  property  rights  and 
interests  of  the  defendant  Oasis  Land  &  Irrigation  Company, 
and  the  contracts  entered  into  between  the  defendants  con- 
tract holders,  under  the  ** Carey  Act''  and  Utah  statutes,  and 
that  the  lands  to  which  the  water  rights  are  appurtenant  are 
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situated  in  Millard  County.  The  answers  of  these  defendants 
further  affirmatively  allege  that  the  plaintiff  acted  as  attorney 
f 6r  the  defendant  Mclninch  in  his  suit  upon  the  several  causes 
of  actions  against  the  defendant  Oasis  Land  &  Irrigation 
Company,  and  that  it  jvas  by  and  with  the  consent  of  the 
plaintiff  that  the  judgment  in  said  suit  was  made  and  entered 
of  record,  wherein  the  court  found,  inter  alia,  that  all  of  the 
damages  sustained  by  the  defendants,  assignors  of  Mclninch, 
had  been  fully  paid,  liquidated,  and  discharged  by  credits 
theretofore  made  and  given  by  the  Oasis  Land  &  Irrigation 
Company  upon  the  contracts  mentioned  in  plaintiff's  com- 
plaint in  the  said  action,  and  that  it  was  therein  adjadged 
and  decreed  that  the  plaintiff,  Mclninch,  recover  nothing  of 
or  from  the  Oasis  Land  &  Irrigation  Company,  and  that  the 
said  judgment  remained  unmodified  and  in  full  force  and 
effect,  and  that  by  reason  of  plaintiff's  stipulation,  wherein 
he  approved  of  the  said  judgment,  plaintiff  had  waived  aU 
claim  and  demand,  as  well  as  any  and  all  liens  which  he 
might  have  had  upon  the  judgment  thus  entered,  as  to  all 
the  defendants,  and  as  to  any  and  all  matters  mentioned  in 
his  complaint  in  this  action,  and  that  plaintiff  is  estopped 
thereby  from  maintaining  this  action.  Copies  of  the  findings 
of  fact,  conclusions  of  law,  and  judgment  in  said  action  were 
attached  and  made  exhibits  and  part  of  the  answer. 

Plaintiff  made  reply  to  the  foregoing  answers,  fully  pleaded 
the  stipulation,  the  awards  made  by  arbitrators  to  the  several 
defendants  contract  holders,  and,  in  part,  the  contract  be- 
tween the  Oasis  Land  &  Irrigation  Company,  Delta  Land  & 
Water  Company,  and  the  state  of  Utah,  and  further  alleged 
that  during  all  the  times  mentioned  the  defendant  Oasis  Land 
&  Irrigation  Company  was  insolvent;  that  it  had  not  de- 
posited with  the  state  of  Utah  any  undertaking,  as  provided 
by  law,  and  that  the  plaintiff  was  unable  to  collect  a  judgment 
or  to  enforce  the  terms  of  the  contracts  against  it,  and,  in 
order  to  protect  the  land  and  water  contracts  for  the  defen- 
dants contract  holders  at  their  special  instance  and  request, 
the  plaintiff  agreed  to  the  taking  over  by  the  Delta*  Land  & 
Water  Company  of  all  the  assets  of  the  defendant  Oasis  Land 
&  Irrigation  Company,  and  in  consideration  thereof  the  de* 
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fendant  Delta  Land  &  Water  Company  agreed,  in  writing, 
under  section  2467,  Comp.  Laws  Utah  1907,  to  answer  for  the 
debt,  default,  or  miscarriage  of  the  defendant  Oasis  Land  & 
Irrigation  Company,  and  thereafter  did  take  over  said  assets 
and  liabilities  of  the  Oasis  Land  &  Irrigation  Company,  and 
thereafter,  to  save  to  each  of  the  defendants  contract  holders 
the  awards  for  damages  against  the  Oasis  Land  &  Irrigation 
CJompany,  plaintiff  consented  to  and  permitted  the  said  trans- 
fer of  the  said  awards  upon  the  contracts  and  the  dismissal  of 
their  action ;  that  the  defendant  Delta  Land  &  Water  Company 
negotiated,  through  the  plaintiff,  the  sale  and  transfer  of  the 
assets  of  the  Oasis  Land  &  Irrigation  Company,  including  the 
contracts  of  the  defendants  contract  holders,  and  caused  the 
said  suit  and  judgment  to  be  settled  as  provided  by  the  stipula- 
tion, and  caused  to  be  deposited  the  said  land  and  water  con- 
tracts with  banking  companies  in  order  to  secure  money  with 
which  to  complete  the  irrigation  system  and  furnish  water 
under  it;  that  at  all  times  the  defendants  by  their  conduct 
induced  the  plaintiff  to  believe  in  the  existence  of  the  facts 
as  stated  in  plaintiff's  complaint  and  reply  herein;  and  that 
by  reason  of  this,  and  relying  thereon,  plaintiff  acted  to  his 
prejudice  in  the  sum  of  $4,900,  and  in  good  conscience  de- 
fendants are  estopped  by  reason  of  their  conduct  and  receiving 
said  benefits  from  denying  plaintiff's  claims  and  demands. 

The  evidence  adduced  at  the  trial,  in  brief,  shows :  That  in 
an  action  brought  and  filed  August  1,  1910,  by  the  defendant 
M.  S.  Mclninch,  as  plaintiff,  against  the  defendant  Oasis  Land 
&  Irrigation  Company,  seventy-six  causes  of  action  were 
stated  to  recover  damages  aggregating  $111,300;  that  it  was 
later  stipulated  by  the  parties  to  said  action  that  the  claims 
for  damages  should  be  submitted  to  three  arbitrators,  and 
that  they  should  file  their  report  with  the  clerk  of  the  court, 
and  that  the  said  clerk — 

''shall  thereupon  enter  a  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  amount  of  such  awards. 
Said  judgment,  however,  shall  not  be  a  lien  upon  any  property 
of  the  defendant,  but  shall  be  immediately  satisfied  by  the 
plaintiff  in  consideration  of  the  defendant  issuing  to  the 
Vol.  50—17 
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plaintiff  its  certified  statements  of  credits  to  be  made  upon 
the  contract  of  each  person  claiming  damages,  and  the  plain- 
tiff shaU  immediately  upon  such  judgment  being  entered 
satisfy  the  sams  in  consideration  of  the  credits  being  made  as 
aforesaid,  and  thereafter  the  defendant  shall  make  such  cred- 
its upon  the  several  water  contracts  held  by  the  said  plaintiff 
and  several  assignors  named  in  said  complaint,  as  the  plaintiff 
may  direct,  and  not  otherwise.  •  •  •  That  all  maturing 
payments  in  each  contract  of  the  parties  whose  names  appear 
in  the  several  causes  of  action  in  said  complaint  shall  be  ex- 
tended one  year  from  the  date  of  the  maturity  of  each  pay- 
ment to  each  of  the  persons  named  in  the  said  causes  of  action, 
and  it  is  especially  stipulated  and  a^greed  thai  all  claims  or 
demands  or  causes  of  action  on  the  part  of  each  and  every  one 
of  the  said  specified  parties  named  in  the  several  causes  of 
action  accruing  up  to  the  tim£  of  the  entry  of  such  judgment 
have  been  and  are  liquidated  and  discharged.  That  the  said 
action  shall  be  dismissed  upon  the  entry  of  such  judgment  and 
the  giving  of  such  credits  and  making  such  extensions  of  time 
of  payments  as  aforesaid."     (Italics  ours.) 

This  stipulation  was  signed  by  the  plaintiff  personally,  by 
his  attorney,  the  plaintiff  here,  and  the  attorney  for  the  de- 
fendant. The  award  was  made  by  the  arbitrators  and  duly 
filed  in  said  cause.  The  court  thereupon  accordingly  made 
its  findings  of  fact  and  conclusions  of  law,  and  entered  judg- 
ment, viz.: 

*'In  consideration  of  the  premises  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  plaintiff  recover  nothing  from 
the  defendant,  that  the  defendant  go  hence  without  day,  and 
that  each  of  the  parties  hereto  pay  his  own  costs  in  this 
action." 

On  the  14th  day  of  April,  1911,  plaintiff  filed  his  notice  of 
claim  of  attorney's  lien  by  virtue  of  the  provisions  of  section 
135,  Comp.  Laws  Utah  1907,  and  amendments  thereto,  in  the 
office  of  the  county  recorder  of  Millard  County,  and  on  the 
1st  day  of  February,  1916,  caused  the  same  to  be  recorded  in 
said  office,  setting  forth,  among  other  things,  that  he  **  hereby 
claims  and  intends  to  claim  and  hold,  and  does  have  and  hold, 
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a  lien  upon  those  certain  lands  and  premises,  water  and  water 
rights,  stipulations,  agreements,  and  contracts,  claims  for 
damages  and  credits,  actions,  and  rights  of  action,  waivers 
and  extensions,  causes  and  choses  in  action  owned  and  re- 
puted to  be  owned  by  the  hereinafter  named  settlers,  •  •  • 
to  secure  the  payment  of  the  sum  of  ten  thousand  dollars 
owing  to  •  •  •  Chas.  E.  Norton,  as  attorney  and  coun- 
selor at  law  and  solicitor  in  chancery,  for  legal  services  per- 
formed and  furnished  in  and  in  connection  with  the 
grievances  and  claims  of  settlers  against  the  Oasis  Land 
&  Irrigation  Company,  •  •  •  and  for  legal  services 
performed  and  furnished  in  connection  with  and  as  attorney 
and  counselor  at  law  in  a  certain  action  for  damages  and 
other  special  and  general  relief  in  the  district  court  of  the 
Fifth  judicial  district,  in  and  for  Millard  County,  •  •  • 
entitled  '3f.  8.  Mclninch,  Plaintiff,  v.  Oasis  Land  &  Irrigation 
Company,  Defendant,'  •  *  *"  and  naming  therein  248 
"settlers,'*  or  reputed  landholders,  with  a  description  of  their 
lands,  acreage,  and  number  of  their  contracts.  Numerous 
other  exhibits,  consisting  of  letters  of  the  defendant  M.  S. 
Mclninch  to  the  plaintiff  herein,  and  letters  of  other  defen- 
dants to  Mclninch,  the  contract  with  the  state  of  Utah,  and 
water  contracts,  were  received  and  admitted  in  evidence ;  but 
their  contents  and  purport,  not  being  material  or  necessary 
in  the  determination  of  the  appeal  to  this  court,  are  omitted 
here. 

The  plaintiff,  in  his  own  behalf,  testified  that  he  was  not 
employed  directly  by  any  of  the  defendants,  other  than  the 
defendant  Mclninch,  and  that  he  was  not  seeking  a  money 
judgment  against  any  of  the  defendants,  except  Mclninch; 
that  he  made  the  stipulation  for  the  judgment  rendered  in 
the  case  of  M.  8.  Mclninch,  Plaintiff,  v.  Oasis  Land  dk  Irriga- 
tion  Company,  Defendant.  At  the  conclusion  of  the  testimony 
the  trial  court  rendered  judgment: 

**That  the  complaint  as  against  all  of  the  defendants,  with 
the  exception  of  M.  S.  Mclninch,  should  be  dismissed,  and 
that  a  judgment  for  the  amount  claimed  in  the  complaint  be 
given  in  favor  of  the  plaintiff,  and  against  the  defendant 
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M.  S.  Mclninch,  for  the  sum  prayed  for;    and  it  is  so  ad- 
judged, ordered,  and  decreed." 

Plaintiff  appeals  and  assigns  as  error: 

**(1)  That  the  decision  is  against  the  law  in  this:  Section 
135,  Compiled  Laws  Utah  1907,  gave  him  a  lien  upon  the 
seventy-six  causes  of  action  set  forth  in  the  complaint  in  a 
cas^  in  the  above-entitled  court  wherein  M.  S.  Mclninch  was 
plaintiff  and  the  Oasis  Land  &  Irrigation  Company  was  de- 
fendant, and  that  from  the  commencement  of  that  action, 
in  July,  1910,  he  had  a  good  and  valid  lien  upon  his  client's 
causes  of  action,  which  attaches  to  the  stipulated  judgment, 
report  of  the  arbitrators,  and  the  proceeds  thereof,  in  whom- 
soever hands  they  have  come,  and  is  not  affected  by  any  set- 
tlement between  the  parties  before  or  after  judgment,  and 
the  court  erred  in  refusing  to  enforce  that  lien  against  all  of 
the  defendants. 

**  (2)  That  the  decision  is  contrary  to  the  evidence  in  this: 
The  records  and  files  in  that  case  (Mclninch  v.  Oasis  Land  dk 
Irrigation  Company)  and  the  records  and  files  in  this  case, 
together  with  the  140  exhibits  offered  in  evidence,  affirma- 
tively show  that  the  plaintiff  is  entitled  to  equitable  relief 
against  all  of  the  defendants  for  the  enforcement  of  his  lien 
and  the  collection  of  reasonable  attorney  fees  for  servieeB 
rendered  for  all  defendants. 

**(3)  That  the  court  failed  to  do  equity  to  plaintiff,  and 
failed  to  exercise  its  equity  jurisdiction  in  this  case,  by  per- 
mitting the  defendants  to  retain  the  full  benefits  of  said  liti- 
gation, as  shown  by  the  record  in  this  case." 

Section  135,  Comp.  Laws  Utah  1907,  provides: 
**The  compensation  of  an  attorney  and  counselor  for  his 
services  is  governed  by  agreement,  express  or  implied,  which 
is  not  restrained  by  law.  Prom  the  commencement  of  an  ac- 
tion, or  the  service  of  an  answer  containing  a  counterclaim, 
the  attorney  who  appears  for  a  party  has  a  lien  upon  his 
client's  cause  of  action  or  counterclaim,  which  attaches  to  a 
verdict,  report,  decision,  or  judgment  in  his  client's  favor  and 
the  proceeds  thereof  in  whomsoever  hands  they  may  come; 
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and  cannot  be  affected  by  any  settlement  between  the  parties 
before  or  after  judgment/' 

Under  the  foregoing  statute  the  plaintiff  contends  that  for 
services  rendered  he  is  entitled  to  recover  a  judgment  for 
$4,900,  and  that  the  same  be  adjudged  a  lien  upon  the  seventy- 
six  causes  of  action  set  forth  in  the  former  action  or  proceed- 
ing of  the  defendant  M,  S,  Mclninch,  Plaintiff,  v.  Oasis  Land 
&  Irrigation  Company,  and  also  all  the  matters  and  property 
rights  involved  therein. 

We  have  set  forth  herein,  substantially,  the  facts  alleged  in 
plaintiff's  complaint  and  the  testimony  adduced  in  his  behalf 
in  the  trial  of  this  cause,  and  it  is  inconceivable  to  our  minds 
upon  what  theory  the  plaintiff  could,  with  any  degree  of  con- 
sistency, have  -expected  the  trial  court  to  award  him  the  relief 
prayed  for  in  his  complaint  in  this  action.  Some  degree  of 
sanctity  must  be  accorded  to  the  proceedings  of  any  court; 
and  to  wholly  disregard  the  express  stipulations,  judgment, 
and  decree  made  and  entered,  wherein  the  plaintiff  so  actively 
participated  in  all  the  proceedings,  as  did  the  plaintiff  herein, 
in  the  cause  wherein  he  now  seeks  to  have  held  for  naught, 
in  order  that  he  may  be  enabled  to  maintain  a  lien  for  ser- 
vices alleged  to  have  been  rendered  by  him  as  an  attorney 
and  officer  of  the  courts,  would  be  no  less  than  declaring  all 
court  and  judicial  procedure  farcical  and  the  judgments  of 
the  courts  untrustworthy  and  wholly  undependable.  That  the 
plaintiff  has  expressly  stipulated  and  waived  all  rights  to  a 
lien  under  the  provisions  of  the  statute  he  here  invokes  is  too 
apparent  to  admit  of  any  discussion ;  and  under  the  law,  and 
in  the  interest  of  common  justice,  to  our  minds,  the  trial  court 
was  amply  justified  in  denying  the  relief  prayed  for,  and  in 
entering  the  judgment  of  which  plaintiff  so  bitterly  complains. 

Such  rights  as  the  plaintiff  may  have  had  to  a  lien  under 
the  provisions  of  the  statute  and  the  authorities  he  seeks  to 
have  aid  him  in  the  enforcement  of  his  demands  for  compen- 
sation for  such  services  as  he  may  have  rendered  for  defen- 
dants were,  by  his  own  acts  and  conduct,  in  permitting, 
stipulating  to,  and  directing  the  procedure  of  his  client's 
cause  to  the  final  judgment  rendered  by  the  court,  wholly 
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waived,  and  he  is  now  estopped  and  precluded  from  disturb- 
ing the  existing  rights  of  the  parties,  defendants  here,  under 
said  judgment.  R.  C.  L.  section  166 ;  Goodrich  v.  McDonald, 
112  N.  Y.  157,  19  N.  E.  649 ;  Clare  v.  Lockhard,  122  N.  Y.  263. 
25  N.  E.  391,  9  L.  R.  A.  547;  Jones,  Liens  (3d  Ed.),  section 
231. 

The  judgment  of  the  district  court  is  aflBrmed,  with  costs. 

PRICK,  C.  J.,  and  McCARTY,  THURMAN,  and  GIDEON, 
JJ.,  concur. 


ROPER  V.  CROSIER  et  al. 

No.  2889.    Decided  June  28,  1917.     (167  Pac.  808.) 

1.  Vendor  and  Purchaser — ^Recovery  op  Money  Pato— Fraud.  In 
an  action  by  plaintiff  to  recover  for  amounts  paid  and  land  oonveyed 
in  satisfaction  of  a  contract  for  the  purchase  of  orchard  land,  evi- 
dence held  insufficient  to  show  that  certain  defendants,  though  they 
participated  in  the  organization  of  the  corporation,  which  owned  no 
such  land  and  had  small  assets,  were  parties  to  the  fraud.  (Page 
268.) 

2.  Vendor  and  Purchaser — Recovery  op  Money  Pato — ^Fraxtd. 
Appellant  and  another  organized  a  corporation  having  a  capital 
stock  of  $1,000,  which  was  practically  all  held  by  appellant  and  one 
associate.  They  proceeded  to  advertise  that  the  corporation  was  the 
owner  of  valuable  orchard  lands,  and  offered  them  to  the  public 
Appellant's  associate  interested  plaintiff  inducing  her  to  enter  into 
a  contract  for  the  purchase  of  several  acres  of  orchard  land.  Pur- 
suant to  the  contract,  plaintiff  made  some  c^ish  payments,  and  trans- 
f erred  valuable  land  to  appellant's  associate  in  satisfaction  of  the 
contract.  Appellant  knew  of  the  transaction,  and  knew  that  the 
corporation  had  no  assets,  and  in  fact  admitted  that  he  was  the  cor- 
poration. Held  that,  though  he  did  not  receive  the  proceeds  from 
plaintiff's  land,  or  her  cash  payment,  appellant  was  liable  to  plaintiff 
in  an  action  to  recover  the  same.     (Page  268.) 

Appeal  from  District  Court,  Sixth  District;   Hon,  Joseph 
H,  Erickson,  Judge. 

Action  by  Pricilla  Roper  against  A.  J.  Crosier  and  others. 

Judgment  for  plaintiff.    Certain  defendants  appeal. 


Digitized  by 


Google 


1917]  SUPRE^JE  COURT  OF  UTAH  263 

Appeal  from  Sevier  County,  Sixth  District 

Affirmed  as  to  A.  J.  Crosier;  reversed  as  to  Maggie 
Crosier  and  others. 

M.  E,  Wilson  for  appellants. 

D.  H,  Wenger  for  respondent. 

CORPMAN,  J. 

This  was  an  action  instituted  in  the  district  court  of  Salt 
Lake  County  by  the  plaintiff  to  recover  from  the  defendants 
$2,500  alleged  to  have  been  paid  by  the  plaintiff  to  apply  on 
orchard  land  contracts  with  a  corporation  organized  by  the 
defendants.  A  change  of  venue  was  had  to  the  district  court 
of  Sevier  County,  where  a  trial  to  the  court,  without  a  jury, 
r^mlted  in  a  judgment  in  plaintiff's  favor  against  all  of  the 
defendants.  The  defendants,  other  than  J.  H.  Nelson.,  appeal 
from  the  judgment. 

The  €Lmended  complaint  in  substance  alleges: 
"That  the  defendants,  on  or  about  the  22d  day  of  August, 
1910,  entered  into  an  alleged  agreement  to  form  and  organize 
a  corporation  to  be  known  as  the  Salina  Orchard  &  Loan 
Company,  and  filed  their  articles  of  agreement  with  the  secre- 
tary of  state  of  the  state  of  Utah  on  the  19th  day  of  September, 
1910,  and  on  the  same  day  the  secretary  of  state  issued  a  cer- 
tificate of  incorporation  to  the  said  Salina  Orchard  &  Loan 
Company  under  the  laws  of  the  state  of  Utah.  That  the  pre- 
tended business  of  the  alleged  corporation,  according  to  the 
articles  of  agreement,  was,  among  other  things,  to  purchase, 
improve,  and  sell  real  estate.  The  articles  further  provided 
that  the  limit  of  the  capital  stock  agreed  upon  was  $1,000, 
consisting  of  100  shares,  of  the  par  value  of  $10  per  share, 
and  that  defendants  subscribed  for  the  whole  thereof.  In  the 
articles  A.  J.  Crosier  was  named  as  president,  Carl  Forshee 
as  vice  president,  and  J.  H.  Nelson  as  secretary  and  treasurer 
of  said  alleged  corporation.  That  attached  to  and  made  a 
part  of  said  alleged  agreement  are  the  affidavits  of  A.  J. 
Crosier,  Maggie  Crosier,  and  Carl  Forshee  that  not  less  than 
10  per  cent,  of  the  capital  stock  of  the  corporation  had  been 
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paid.  That  the  right  of  said  corporation  to  do  business  in  the 
state  of  Utah  was  annulled  and  its  charter  revoked  by  the 
Governor  of  the  state  of  Utah  on  the  first  Monday  of  April, 
1913,  under  the  provisions  of  the  act  of  the  Legislature  of  the 
state  of  Utah  (chapter  106  of  the  Laws  of  Utah  of  1909). 
That  the  company  was  not  incorporated  in  good  faith  by  the 
defendants,  that  no  directors'  meetings  as  such  were  ever 
held,  and  the  corporation  was  merely  a  dummy,  to  shield  the 
collusive,  fraudulent,  and  deceitful  transactions  of  the  defen- 
dants, as  hereinafter  alleged,  who  were  the  promoters,  stock- 
holders, and  directors  of  said  alleged  corporation.  That  the 
corporation  never  was  solvent,  never  owned  any  property  of 
any  kind,  and  never  had  any  legitimate  resources.  That  at 
various  times  prior  to  the  15th  day  of  February,  1911,  at 
Salt  Lake  City,  Utah,  the  defendants,  pretending  to  act  as 
such  directors  and  officers  of  said  alleged  corporation,  fraudu- 
lently, with  the  intent  to  induce  the  plaintiff  to  purchase  pur- 
ported orchard  land  from  said  alleged  corporation  at  a  high 
price,  did  falsely  and  fraudulently  publish,  advertise,  aver, 
and  represent  to  the  public  at  large,  and  to  this  plaintiff,  that 
the  corporation  owned  and  controlled  a  large  tract  of  land, 
and  that  the  corporation  was  solvent,  whereas,  in  truth  and 
in  fact,  the  said  alleged  corporation  did  not  then  and  never 
owned  or  controlled  any  orchard  land,  or  any  other  land  of 
any  class,  kind,  or  description,  all  of  which  the  defendants 
well  knew,  and  that  said  representations  were  made  by  the 
defendants  for  the  purpose  of  deceiving  the  public  and  this 

plaintiff.    That  on  or  about  the day  of  February,  1911, 

plaintiff,  relying  on,  confiding  in,  and  believing  said  repre- 
sentations so  made  by  the  defendants,  went  to  the  county  of 
Sevier  to  inspect  said  orchard  lands,  and  was  by  the  defen- 
dants shown  some  orchard  land  that  the  defendants  falsely 
and  fraudulently  represented  to  this  plaintiff  that  the  alleged 
corporation  owned  and  controlled  the  same.  That  the  defen- 
dants then  and  there  well  knew  that  said  corporation  did  not 
own  or  control  the  same,  or  any  part  thereof.  That  the 
plaintiff,  confiding  in  and  believing  said  representations  to  be 
true,  agreed  to  purchase  ten  acres  of  said  alleged  orchard  land 
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from  said  corporation  through  its  officers,  defendants  herein, 
and  thereafter  on  the  15th  day  of  February,  1911,  was  induced 
to  and  did  enter  into  ten  alleged  contracts,  numbered  30  to  39, 
both  inclusive,  for  the  purchase  of  ten  acres  of  orchard  land 
in  tracts  of  one  acre  each,  including  water,  at  the  rate  of  $550 
per  acre,  payable  in  monthly  installments  of  $6  per  month, 
without  interest  or  taxes,  all  of  said  contracts  being  in  the 
same  language,  tenor,  and  effect.  That  the  said  contracts  in 
behalf  of  said  alleged  corporation  were  signed,  executed,  and 
delivered  by  the  said  A.  J.  Crosier  as  president  and  the  said 
J.  H.  Nelson  as  secretary,  and  the  defendants  in  each  of  said 
alleged  contracts  represented  as  follows:  'Second,  (a)  That 
the  said  acre  of  orchard  is  a  unit  of  a  large  tract  of  land 
owned  and  controlled  by  the  within  company,  (b)  That  the 
said  acre  shall  be  planted  in  the  season  of  1911  to  commercial 
apples,  and  shall  be  cared  for  by  the  company  for  a  period 
of  five  years  from  the  date  of  planting,  (c)  That  all  trees 
dying  within  five  years  from  the  date  of  planting  shall  be 
replaced  at  the  expense  of  the  company.  *  *  ♦  Fourth. 
That  the  deed  for  the  acre  of  land  purchased  by  the  holder 
of  this  contract  shall  be  placed  in  escrow  with  the  Mt.  Pleasant 
Commercial  &  Savings  Bank,  at  Mt.  Pleasant,  Utah.'  That 
said  representations,  conditions,  and  promises  so  made  in  each 
of  said  contracts  were  false,  fraudulent,  all  of  which  the  de- 
fendants well  knew,  and  were  made  for  the  purpose  of  cheating 
and  defrauding  this  plaintiff.  That  the  company  did  not  then, 
or  at  any  other  time,  own  any  orchard  or  other  land,  and  that 
by  reason  thereof  the  conditions  in  said  contract  could  not  be 
complied  with  by  said  company.  That  the  plaintiff,  confiding 
in  and  relying  on  said  representations  so  made  by  the  defen- 
dants, was  induced  to  accept  said  contracts  and  agreed  to  pay 
for  said  alleged  land,  believing  she  was  buying  orchard  land 
from  said  corporation.  That  plaintiff  paid  to  said  defendants 
the  initial  payment  of  $6  on  each  contract  according  to  the 
terms  thereof,  amounting  to  the  sum  of  $60,  and  did  enter 
into  a  further  agreement  with  the  defendants,  who  were  pre- 
tending to  act  as  such  officers  of  said  corporation  on  the  20th 
day  of  February,  1911,  by  the  terms  of  which  the  plaintiff 
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was  to  and  did  convey  to  the  defendant  J.  H.  Nelson  by  a  good 
and  sufficient  deed  of  conveyance,  as  she  was  informed  and 
believed,  for  the  use  and  benefit  of  the  corporation,  the  follow- 
ing described  real  estate  and  premises,  to  wit:  Lots  2  and  3 
in  L.  H.  Rockwell's  First  addition,  a  subdivision  of  lot  14, 
block  16,  five-acre  plat  A,  Big  Field  survey,  in  the  city  and 
county  of  Salt  Lake,  state  of  Utah,  commonly  known  as  No. 
1399  McClelland  avenue,  for  the  agreed  value  of  $2,500,  for 
which  amount  said  J.  H.  Nelson,  as  secretary  and  treasurer, 
acknowledged  receipt,  and  for  which  amount  the  plaintiff  was 
to  have  a  credit  on  said  alleged  contracts  with  said  alleged 
corporation,  but  which  was  appropriated  to  defendant's  use. 
That  in  the  month  of  October,  1911,  the  plaintiff  first  learned 
the  truth  in  relation  to  said  representations,  promises,  and 
agreements,  and  discovered  that  they  were  false  and  fraudu- 
lent, and  that  the  alleged  contracts  were  void,  in  that  no  real 
estate  was  described  therein,  and  no  deed  placed  in  escrow  as 
therein  promised,  and  that  the  alleged  company  was  not  the 
owner  of  any  orchard  land,  or  any  other  land,  and  never  had 
been  such  owner,  and  that  the  defendants  induced  the  plaintiff 
to  enter  into  said  fraudulent  contracts  for  the  purpose  of 
cheating  and  defrauding  the  plaintiff  out  of  her  money  and 
property,  and  did  so  cheat  and  defraud  the  plaintiff,  and  the 
plaintiff  received  nothing  for  the  money,  amounting  to  $2,560, 
so  paid  to  the  defendants.  That  the  plaintiff  has  frequently 
demanded  of  the  defendants  the  return  of  the  money  so 
wrongfully  obtained  from  the  plaintiff  by  defendants,  but 
that  defendants  have  failed  and  neglected  to  pay  the  same. 
That  there  is  due  and  owing  from  the  defendants  to  the 
plaintiff  the  sum  of  $2,560,  with  interest  thereon  at  the  rate 
of  8  per  cent,  per  annum  from  the  20th  day  of  February, 
1911.'' 

The  answer  of  the  defendants  appealing  denies  generally 
all  the  allegations  of  the  complaint,  except  it  admits  the 
organization  of  the  corporation  and  that  the  defendants  were 
the  officers  thereof.  Briefly  stated,  the  facts  disclosed  by  the 
testimony  at  the  trials  show:  That  a  few  months  after  the 
corporation,  Salina  Orchard  &  Land  Company,  had  been 
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formed  by  the  defendants,  with  a  limited  capital  of  $1,000, 
of  which  10  per  cent,  had  been  paid  in,  the  defendant  J.  H. 
Nelson,  the  corporation's  secretary  and  treasurer,  called  at 
the  home  of  the  plaintiff  in  Salt  Lake  City  and  solicited  her 
to  purchase  lands,  represented  to  be  owned  by  the  company, 
situated  at  or  near  Salina,  Utah.  That  the  plaintiff  became 
interested  and  thereafter  went  to  Salina,  investigated  the 
lands,  and,  after  doing  so,  on  the  15th  day  of  February,  1911, 
entered  into  ten  separate  written  contracts  with  the  company, 
denominated  "orchard  purchasing  and  land  contracts,"  pro- 
viding for  the  purchase  from  the  company  by  her  of  ten  one- 
acre  tracts  of  land  at  $550  per  acre,  payable  in  monthly  in- 
stallments of  $6  per  month  on  each  contract.  These  contracts 
were  signed  on  behalf  of  the  company  by  the  defendant  A.  J. 
Crosier  as  president  and  the  defendant  J.  H.  Nelson  as  secre- 
tary, and  provided,  among  other  things,  that  each  acre  tract 
called  for  therein  was  *'a  unit  of  a  large  tract  of  land  owned 
and  controlled  by  the  within  company."  The  contracts  also 
provided  that  a  deed  should  be  placed  in  escrow  for  each  acre 
tract  with  the  Mt.  Pleasant  Commercial  &  Savings  Bank  at 
Mt.  Pleasant,  Utah,  to  be  delivered  to  the  purchaser  upon 
final  payment  and  discharge  of  the  plaintiff's  indebtedness  to 
the  company.  Upo;i  the  execution  and  delivery  of  the  con- 
tracts to  the  plaintiff,  a  receipt,  signed  by  the  defendants 
A.  J.  Crosier  as  president  and  J.  H.  Nelson  as  secretary,  was 
given  the  plaintiff  for  $60,  the  initial  payments  on  the  ten 
contracts.  On  the  20th  day  of  February,  1911,  the  plaintiff 
entered  into  a  written  agreement  with  the  defendant  J.  H. 
Nelson,  as  secretary  of  the  company,  to  convey  to  him  certain 
real  property  situated  in  Salt  Lake  City  for  a  consideration 
of  $2,500,  to  be  applied  as  first  payments  on  the  plaintiff's  ten 
orchard  contracts  aforementioned,  and  thereafter,  in  pursu- 
ance of  this  agreement,  on  the  7  th  day  of  March,  1911,  the 
plaintiff  executed  and  delivered  a  deed  to  the  defendant  J.  H. 
Nelson  for  her  Salt  Lake  City  real  property,  and  later,  by 
deed  dated  June  15,  1911,  the  defendants  J.  H.  Nelson  and 
Alice  0.  Nelson,  his  wife,  conveyed  the  same  to  one  J.  F. 
Enowles  and  wife,  of  Salt  Lake  City.    The  testimony  shows 
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that  the  defendant  A.  J.  Crosier  made  some  inquiry  concern- 
ing the  value  of  the  real  property  thus  conveyed  by  the  plain- 
tiff to  the  defendant  J.  H.  Nelson,  and  asserted  that  Nelson 
wished  to  make  a  trade  and  take  the  plaintiff's  property  as 
part  payment  for  the  purchase  price  of  some  lands  belonging 
to  the  Salina  Orchard  &  Land  Company.  The  plaintiff,  after 
parting  with  her  Salt  Lake  City  property,  in  thus  seeking  to 
make  payments  on  her  orchard  contracts,  made  investigation, 
and,  in  October,  1911,  ascertained  that  the  Salina  Orchard 
&  Land  Company  had  no  assets,  and  that  it  did  not  own  or 
control  any  lands.  The  defendant  A.  J.  Crosier  then  asserted 
that  he  in  fact  was  the  company;  that  he  owned  the  land, 
and  was  prepared  to  make  the  company  orchard  contracts 
good,  but  complained  that  the  defendant  Nelson  had  failed 
to  account  for  and  turn  over  anything  on  account  of  having 
received  a  conveyance  of  the  plaintiff's  Salt  Lake  City  prop- 
erty and  disposing  of  it  to  third  parties,  and  asserted  that  it 
was  his  understanding  that  under  the  terms  of  plaintiff's 
orchard  contracts  with  the  company  they  had  become  null  and 
void  by  reason  of  the  plaintiff's  failure  to  make  the  monthly 
payments  as  called  for  in  them.  It  further  appears  from  the 
record  of  the  testimony  that  the  charter  of  the  Salina  Orchard 
&  Land  Company  was  declared  annulled  on  the  2d  day  of 
April,  1912,  by  reason  of  the  nonpayment  of  the  annual 
license  tax  provided  for  under  the  Utah  statutes. 

While  numerous  errors  are  assigned  concerning  the  admis- 
sion of  testimony  over  the  objection  of  the  defendants  appeal- 
ing, the  more  important,  and  we  think  the  controlling,  ques- 
tion to  be  determined  on  this  appeal  is  whether  or  not 
the  evidence  was  suflScient  to  justify  the  findings  of  the  1, 2 
trial  court  and  its  rendition  of  judgment  in  favor  of 
the  plaintiff  and  against  the  defendants.  It  appears  from 
the  undisputed  testimony  that  the  defendants  formed  a  cor- 
poration, ostensibly,  at  least,  for  the  purpose,  among  other 
things,  of  purchasing,  improving,  and  selling  real  estate,  with 
a  limited  capital  of  $1,000  divided  into  100  shares,  of  the  par 
value  of  $10  each,  of  which  the  defendant  A.  J.  Crosier  sub- 
scribed for  forty-eight  shares,  the  defendant  J.  H.  Nelson 
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forty-nine  shares,  and  the  other  defendants  one  share  each; 
that  the  company  never  held  any  meetings  of  its  board  of 
directors,  or  transacted  business  in  its  corporate  capacity  or 
otherwise,  except  through  its  president,  the  defendant  A.  J. 
Crosier,  and  its  secretary  and  treasurer,  the  defendant  J.  H. 
Nelson.  It  further  appears  that  the  defendant  J.  H.  Nelson, 
acting  for  the  corporation,  induced  the  plaintiff  to  enter  into 
the  contracts  in  question  for  the  purchasing  of  the  corpora- 
tion orchard  lands,  for  which  she  made  the  initial  payments 
of  $60  and  thereafter  conveyed  to  Nelson  certain  real  prop- 
erty, which  was  receipted  by  Nelson  to  further  apply  as  pay- 
ments on  those  contracts.  In  these  transactions  it  does  not 
appear  that  the  defendants  Maggie  Crosier,  Carl  Porshee,  and 
Alice  0.  Nelson  participated  as  officers  or  otherwise,  except 
in  the  organization  of  the  company,  which,  in  itself,  does  not 
disclose  any  intendment  of  fraud  or  wrongful  dealing  on 
their  part. 

As  to  the  defendants  A.  J.  Crosier  and  J.  H.  Nelson, 
assuming  to  act  as  officers  for  the  corporation  in  the  making 
of  the  contracts  with  the  plaintiff  for  the  purchase  of  orchard 
lands  of  the  Salina  Orchard  &  Land  Company,  when  it  neither 
owned  nor  controlled  any  lands,  or  had  any  assets,  we  think 
the  findings  of  the  court  are  fully  justified.  True,  the  record 
here  does  not  disclose  that  the  defendant  A.  J.  Crosier  actually 
received  the  benefit  of  the  plaintiff's  payments  of  money  and 
property;  but  the  testimony  conclusively  shows  that  he  was 
one  of  the  prime  movers  in  the  forming  of  a  corporation  and 
in  the  making  of  the  contracts  as  an  officer  with  the  plaintiff, 
wherein  the  plaintiff,  in  anticipation  that  she  was  to  have  and 
receive  orchard  lands,  separated  herself  from  her  money  and 
real  property  at  a  time  when  he  knew,  or  at  least  it  was  his 
duty  to  know,  that  the  corporation  had  nothing  to  give  in 
return,  unless  he,  as  a  promoter  and  officer,  saw  to  it  that  the 
corporation  was  rendered  capable  of  fulfilling  its  obligations 
to,  and  make  good  its  undertakings  with,  the  plaintiff.  As 
stated  by  the  authorities  cited  in  appellant's  brief,  and  par- 
ticularly in  2  Thompson  on  Corporations,  section  1283 : 

'  *  The  general  rule  as  to  trustees  is  that  they  are  responsible  only  for 
their  own  acts,  and  not  for  the  acts  of  each  other,  unless  by  express 
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agreement,  'or  they  have  by  their  own  voluntary  co-operation  or  conni- 
vance enabled  the  other  to  accomplish  some  known  object  in  violation  of 
the  trust.'  '' 

But  when,  as  here,  the  defendant  A.  J.  Crosier,  as  the  evi- 
dence conclusively  shows,  was  actually  participating  in  the 
organization  of  a  corporation  wholly  incapable  of  performing 
its  contracts  entered  into  with  the  plaintiff  by  himself  as  an 
officer,  and  then  standing  by,  knowingly  permitting  the  plain- 
tiff to  make  in  good  faith  pajonents  to  his  co-officer  to  satisfy 
her  indebtedness  to  the  corporation,  he  may  not  be  heard  to 
say  he  received  no  actual  benefits  thereby,  and  the  general 
rule  quoted  does  not  apply ;  for,  if  it  did,  the  corporate  exis- 
tence would  become  a  mere  cloak  for  its  incorporators  to  prac- 
tice fraud  and  deceit.  1  Beach,  Priv.  Corp.  section  163; 
McOrew  v.  City  Produce  Exchange,  85  Tenn.  572,  4  S.  W.  38, 
4  Am.  St.  Rep.  771 ;  Donovan  v.  Purtell,  216  111.  629,  75  N.  E. 
334,  1  L.  R.  A.  (N.  S.)  176;  Heckendom  v.  Romadka,  138 
Wis.  416,  120  N.  W.  257. 

Having  carefully  reviewed  the  record,  we  are  of  the  opinion 
that  as  to  the  defendant  A.  J.  Crosier  the  judgment  of  the 
trial  court  should  be  affirmed;  as  to  the  other  defendants 
appealing,  we  think  the  evidence  is  insufficient  to  support  the 
findings  and  judgment,  and,  as  to  them,  the  judgment  should 
be  reversed.  It  is  so  ordered.  Defendant  A.  J.  Crosier  to 
pay  all  costs. 

PRICK,  C.  J.,  and  McCARTY,  THURMAN,  and  GIDEON, 
JJ.,  concur. 


GRAY  V.  BULLEN  et  al. 

No.  2997.    Decided  August  25,  1917.     (167  Pac.  683.) 

Accord  and  Satisfaction — ^Part  Payment.  Where  the  debt  or 
demand  is  liquidated  or  certain,  and  is  due,  payment  by  the  debtor 
and  receipt  by  the  creditor  of  a  less  sum,  there  being  no  new  or  inde- 
pendent consideration,  is  not  a  satisfaction  thereof,  although  the 
creditor  agrees  to  accept  it  as  such.  (Page  273.) 
Corporations — Promotion — Issuance  op  Stock.  Where  one  cor- 
poration promoter  was  promised  8,200  shares  of  stock,  should  the 
corporation  be  organized,  he  could  not  complain  that  the  stock  was 
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not  issued  to  him,  when  the  corporation  was  not  organized,  in  the 
absence  of  proof  that  failure  to  organize  it  was  due  to  the  acts  of 
the  defendants.     (Page  274.) 

Appeal  from  District  Court,  Third  District ;  Hon.  Oeo.  0. 
Armstrong,  Judge. 

Action  by  William  Gray  against  H.  Bullen  and  others, 
doing  business  as  the  Dreamland  Leasing  Company  of  Utah. 

Judgment  for  defendants.    PlaintiflE  appeals. 

Reversed  and  remanded,  with  directions. 

Chris  Maihison  for  appellant. 

Gustin,  GiUette  dk  Brayton  and  Parley  P.  Jenson  for  re- 
spondents. 

PRICK,  C.  J. 

The  plaintiff  sued  the  defendants,  H.  Bullen,  H.  A.  Peder- 
son,  J.  W.  Rooklidge,  George  Wilson,  and  Roy  Bullen,  "doing 
business  as  the  Dreamland  Leasing  Company  of  Utah,"  to 
recover  judgment  for  $676  and  for  the  value  of  8,200  shares  of 
stock,  alleged  to  be  of  the  value  of  10  cents  per  share.  It  is 
not  necessary  to  refer  to  the  pleadings,  except  for  the  purposes 
hereinafter  indicated.  The  evidence  is  very  short,  and  is 
practically  without  conflict.  The  action  is  based  upon  a 
letter,  addressed  to  the  plaintiff,  which  reads  as  foUows  (on 
letter  head  of  Dreamland  Leasing  Company  of  Utah) : 

''August  14,  1909. 
*'Mr.  Wm.  Gray,  City — Dear  Sir:  This  letter  is  written 
you  in  order  to  have  a  clear  understanding  of  the  condition 
of  your  account  with  the  Dreamland  Leasing  Company,  and 
it  is  to  be  considered  as  an  acknowledgment  of  liability  and 
if  assigned  to  any  other  person  their  claim  will  be  protected 
to  that  amount.  According  to  my  books,  you  have  $550  due 
you  on  the  drift  and  shaft  contract  and  4,000  shares  of  the 
stock  of  the  company ;  on  the  drifting  contract  you  have  $126 
due  you  and  4,200  shares  of  the  stock — making  in  all  $676 
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and  8,200  shares  of  stock.    Dreamland  Leasing  Company  of 
Utah,  by  J.  W.  Rooklidge,  Secretary." 

Mr.  Rooklidge,  signer  of  the  foregoing  letter,  testified  that 
all  of  the  parties  named  at  the  beginning  of  this  opinion,  ex- 
cept ll.  A.  Pederson,  were  partners  doing  business  as  the 
''Dreamland  Leasing  Company  of  Utah.''  The  evidence, 
without  conflict,  is  to  the  effect  that  the  parties  aforesaid  had 
a  lease  on  a  certain  mine  in  Nevada  which  they  were  develop- 
ing; that  they  intended  to  organize  a  corporation  on  said 
lease,  and  in  case  that  were  done  the  plaintiff,  in  addition  to 
the  $676,  was  also  to  receive  the  8,200  shares  of  stock,  both  of 
which  are  mentioned  in  the  letter;  that  the  plaintiff  was 
employed  by  the  defendants  to  do  work  on  the  mine  aforesaid, 
and  that,  in  so  far  as  the  stock  was  concerned,  he  was,  in  a 
sense,  a  partner,  and  was  to  receive  the  stock  in  case  the 
mining  lease  was  incorporated,  but,  so  far  as  the  $676  was 
concerned,  he  was  not  connected  in  any  way  with  the  defen- 
dants, but  that  he  had  earned  that  amount  in  working  for  the 
defendants  named,  except  the  defendant  Pederson.  The  tes- 
timony also  showed  that  another  writing  was  entered  into 
between  plaintiff  and  the  defendant  Rooklidge,  which  reads 
as  follows: 

''Salt  Lake,  August  14, 1909. 

"In  consideration  of  the  surrender  of  this  statement  to  me, 
not  later  than  sixty  days  from  date,  I  hereby  agree  to  pay 
the  holder  the  sum  of  fifty  dollars — ^notice  to  be  given  me  ten 
days  in  advance  by  holder,  and  nothing  is  to  be  done  before 
October  14,  1909.  J.  W.  Rooklidge." 

Indorsed  on  back: 

"Pd.  $10.00  Dec.  6/10.  Pd.  $10.00  Jan.  6/11.  Pd.  $10.00 
Feb.  6/11.  $10.00  Mar.  20/11.  $10.00  Apr.  17/11.  Wm. 
Gray,  Jr." 

That  writing  was  pleaded  as  a  defense,  and  it  was  shown 
without  dispute  that  the  $50  mentioned  therein  had  been  paid 
by  Rooklidge  to  the  plaintiff  between  December  6,  1910,  and 
April  17,  1911.  The  court  found  that  the  payment  had  been 
made  as  aforesaid,  and  as  a  conclusion  of  law  also  found  that 
the  obligation  assumed  in  the  original  letter  had  thereby  been 
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fully  paid  and  discharged,  and  entered  judgment  in  favor 
of  the  defendants.    The  plaintiff  appeals  from  that  judgment. 

The  defendants  did  not  set  up  accord  and  satisfaction  nor 
a  general  release  as  a  defense,  but  they  relied  upon  the  defense 
of  payment,  and  the  court  bases  its  conclusion  of  law  and 
judgment  entirely  upon  that  defense.  Can  the  conclu- 
sion of  law  be  sustained  t  As  we  have  seen,  the  evidence  1 
is  undisputed  that  the  defendants,  except  probably 
Pederson,  were  indebted  to  the  plaintiff  as  partners  in  a 
specific  sum.  The  amount  due  was  fixed  and  certain.  In 
view  of  the  relations  sustained  by  the  defendants  among 
themselves,  the  defendant  Rooklidge  was  obligated  for  the 
whole  amount  due,  the  same  as  each  of  the  other  defendants 
was  obligated.  When  Rooklidge  paid  the  $50,  therefore,  he 
merely  paid  his  own  debt.  The  question,  therefore,  arises 
whether  a  debtor  may  pay  or  discharge  a  fixed  and  certain 
indebtedness  then  due  by  merely  paying  a  lesser  sum  than  the 
amoxint  of  his  indebtedness  to  his  creditor.  The  law  is  very 
clearly  stated  in  1  Cyc.  319,  in  the  following  words : 

' '  Where  the  debt  or  demand  is  liquidated  or  certain,  and  is  due,  pay- 
ment by  the  debtor  and  receipt  by  the  creditor  of  a  less  sum  is  not  a 
satisfaction  thereof,  although  the  creditor  agrees  to  accept  it  as  such,  if 
there  be  no  release  under  seal  or  no  new  consideration  given.  Payment 
of  a  less  amount  than  is  due  operates  only  as  a  discharge  of  the  amount 
paid,  leaving  the  balance  still  due,  and  the  creditor  may  sue  therefor, 
notwithstanding  the  agreement.  A  court  of  equity  has  no  power  to 
enjoin  collection  of  the  balance." 

In  Smoot  V.  Checketts,  41  Utah,  211,  125  Pac.  412,  Ann. 
Cas.  1915C,  1113,  the  headnote  correctly  reflects  the  decision, 
and  it  is  there  stkted : 

''When  it  is  claimed  that  payment  by  the  debtor  of  a  sum  less  than 
is  due  to  the  creditor  is  a  payment  in  full  discharge  of  the  entire  amount 
due,  a  receipt  acknowledging  full  payment  is  not  controlling ;  but  it  must 
also  appear  that  the  payment  was  based  on  a  sufficient  independent  con- 
sideration, or  on  a  compromise  of  a  disputed  or  unliquidated  claim." 

The  same  principle  is  announced  in  the  case  of  Rohwer  v. 
BurreU,  42  Utah,  517,  518,  134  Pac.  573. 

The  case  at  bar  leaves  no  room  for  controversy  upon  the 
question  of  an  independent  consideration.  The  agreement 
between  Rooklidge  and  the  plaintiff  is  in  writing  and  speaks 
Vol.60— 18 
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for  itself.  The  consideration  is  there  stated  in  the  following 
words:  '*In  consideration  of  the  surrender  of  this  statement 
to  me,'*  etc.  Now,  that  is  the  consideration,  and  the  only 
consideration,  for  the  release  of  a  fixed  and  absolute  indebt- 
edness then  due,  amounting  to  $676.  The  real  consideration 
there  mentioned  is  the  surrender  of  the  statement  wherein  the 
indebtedness  was  fixed.  The  real  transaction,  therefore, 
amounted  merely  to  this :  Rooklidge  paid  a  fixed  debt,  amount- 
ing to  $676,  by  agreeing  to  pay  $50,  which  he  paid.  In  other 
words,  an  indebtedness  of  $676  was  paid  with  $50.  In  case 
a  debtor  is  unable  to  pay  his  debts  in  full,  there  are  several 
legal  methods  by  which  he  may  discharge  and  satisfy  his  debts 
without  making  payment  in  full.  He  may  file  a  petition  in 
bankruptcy,  and,  if  insolvent,,  may  be  discharged.  He  may 
enter  into  a  composition  agreement  with  his  creditors,  and  be 
discharged,  or  he  may  make  an  accord  and  satisfaction  with 
any  one  or  all  of  his  creditors,  and  thus  satisfy  his  debts. 
He  may,  however,  not  pay  oflf  his  debts  by  merely  pajdng,  or 
agreeing  to  pay,  a  sum  less  than  the  amount  of  the  debt,  with- 
out some  legal  independent  consideration  which  in  law  would 
amount  to  an  accord  and  satisfaction.  In  this  case  there  is 
absolutely  no  consideration  for  the  pretended  release,  and 
hence  the  conclusion  of  law  and  judgment  are  against  law. 

The  claim  for  the  8,200  shares  of  stock,  however,  stands 
upon  a  different  footing.    As  to  that  claim  the  testimony  of 
Mr.  Rooklidge  is  not  disputed.    According  to  his  testimony 
the  plaintiff  was  interested  with  the  defendants  in 
organizing  the  corporation,  and  he  was  to  receive  the  2 

stock  only  in  case  the  corporation  was  organized.  The 
corporation  was  not  organized,  and  no  stock  was  issued,  or 
can  be  issued.  There  is  no  allegation  or  proof,  however,  that 
the  respondents  were  responsible,  or  that  the  corporation  was 
not  organized  through  any  fault  of  theirs.  The  promise  to 
issue  the  stock  was  therefore  conditional,  and  not  absolute, 
and,  the  condition  not  having  materialized,  the  plaintiff  can- 
not complain,  unless  he  shows  that  the  defendants  were  the 
cause  of  the  failure  to  organize  the  corporation  and  to  issue 
the  stock.    Nothing  of  that  character  is  found,  either  in  the 
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pleadings  or  in  the  evidence  and  hence  we  are  clearly  of  the 
opinion  that,  as  to  the  8,200  shares  of  stock,  the  plaintiff  has 
no  cause  of  action  against  the  defendants  or  either  of  them. 
For  the  reasons  stated,  the  judgment  is  reversed,  and  the 
cause  is  remanded  to  the  district  court  of  Salt  Lake  County, 
with  directions  to  grant  plaintiff  a  new  trial.  Costs  to  appel- 
lant. 

Mccarty,  corpman,  thurman,  and  gideon,  jj., 

concur. 


SPANISH  FORK  CITY  v.  JARVIS  et  al. 

No.  3001.    Decided  August  25,  1917.     (167  Pac.  806.) 

Appeal  and  Erbor — Review — Findings.  Findings  of  fact  by  the 
trial  court  in  an  equity  case  wiU  not  be  disturbed  where  the  great 
weight  of  the  evidence  supports  them.* 

Appeal  from  District  Court,  Fourth  District;  Hon.  A.  B, 
Morgan,  Judge. 

Action  by  Spanish  Pork  City,  a  municipal  corporation, 
against  George  Jarvis  and  others. 

Judgment  for  drfendants.    Plaintiff  appeals. 

Affirmed. 

Elias  Hansen  for  appellant. 

Booth  &  Booth  for  respondents. 

CORPMAN,  J. 

This  action  was  brought  by  the  plaintiff  against  the  defen- 
dants in  the  district  court  of  Utah  County  to  determine  the 
right  to  the  use  of  water.  In  substance  the  complaint  alleges : 
That  during  the  year  1914  the  Denver  &  Rio  Grande  Railroad 
Company  in  the  construction  of  a  railroad  for  the  Utah  Rail- 


^  Jones  V.  Bona/nea  M.  ^  M.  Co,,  32  Utah,  440,  91  Pac.  273;  Campldl 
V.  Gowans,  35  Utah,  268,  100  Pac.  397,  23  L.  E.  A.  [N.  S.]  414,  19  Ann. 
Ca8.660. 
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way  Company,  east  of  Spanish  Pork  City,  developed  a  supply 
of  water  sufficient  for  beneficial  use  in  irrigation;  that  the 
water  thus  developed  was  seepage  water  and,  therefore,  had 
never  flowed  in  channels,  either  above  or  below  the  earth, 
until  collected  in  a  cut  dug  by  said  railroad  company  and 
diverted  by  a  stream  flowing  westerly  toward  Spanish  Fork 
City ;  that  the  plaintiff  purchased  the  water  from  the  railroad 
company  and  received  a  conveyance  in  writing  therefor ;  that 
about  two  second  feet  of  water  was  thus  developed ;  that  said 
water  was  purchased  by  the  plaintiff  for  the  irrigation  of 
lands  within  Spanish  Fork  City>  and  that  the  defendants 
wrongfully  and  without  right  claim  an  interest  therein  ad- 
versely to  the  plaintiff.  Plaintiff  prayed  that  the  defendants 
be  adjudged  to  have  no  rights  to  the  water  adverse  to  the 
plaintiff,  and  that  the  defendants  be  enjoined  from  interfering 
with  plaintiff's  right  to  control  the  water,  and  for  general 
relief.  The  answer  denied  generally .  and  specifically  the 
allegations  of  the  complaint,  and  affirmatively  alleged  by  way 
of  answer  and  counterclaim  that  the  water  arose  in  certain 
springs,  and  that  for  more  than  twenty  years,  by  means  of 
ditches  and  canals,  the  defendants,  their  grantors  and  prede- 
cessors in  interest,  had  collected  the  water  from  the  springs 
and  applied  it  to  a  beneficial  use  in  the 'irrigation  of  their 
lands;  that  they  were  and  are  the  lawful  owners  and  have 
the  right  to  the  use  of  all  the  water,  and  prayed  that  their 
interests  and  claims  be  adjudged  lawful,  and  their  right  to 
the  use  of  the  water  quieted  by  decree  of  court.  Trial  was  to 
the  court  without  a  jury.  Judgment  and  decree  was  for  the 
defendants.  Motion  for  new  trial  was  made  and  denied. 
Plaintiff  appeals  and  assails  the  findings  of  fact,  conclusions 
of  law,  and  decree  of  the  court  upon  the  grounds  that  tliey 
are  not  supported  by  the  evidence  and  are  contrary  to  law. 
The  findings  complained  of  are  as  follows: 

**That  when,  in  1914,  a  new  line  of  railway  was  constructed 
and  a  cut  through  the  lands  above  said  springs  was  made,  the 
most  of  the  waters  from  said  springs  was  cut  off,  but  just  as 
soon  as  said  cut  was  completed  sufficiently  to  permit  it,  the 
said  waters  were  gathered  together  from  said  cut,  and  were 
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without  objection  from  any  person  whomsoever  immediately 
conveyed  to  the  lands  of  the  defendants  aforesaid,  and  were 
by  the  defendants  used  for  the  irrigation  of  said  lands  and 
for  the  other  beneficial  purposes  hereinbefore  mentioned,  and 
the  said  waters  have  always  been  in  the  possession  and  under 
the  control  of  the  defendants,  except  for  a  short  time  in  Octo- 
ber, 1914,  when  the  plaintiff  attempted  to  take  said  water 
under  its  control.  That  prior  to  the  construction  of  said 
railroad  cut,  the  waters  came  to  said  springs  in  well-defined . 
underground  channels,  and  in  the  construction  of  said  rail- 
road cut,  the  said  well-defined  underground  channels  through 
which  the  waters  of  said  springs  were  conveyed  were  cut  off, 
and  the  water  was  thus  interrupted  in  its  flow  to  the  said 
springs.  That  said  water  supplying  said  springs  \^as  not  and 
is  not  seepage  or  percolation  water.  That  by  the  diversion 
and  conveying,  regulating,  and  distributing  of  the  said  waters 
by  the  defendants  for  twenty-three  years  last  past,  the  defen- 
dants have  become  the  owners  of  the  said  waters  and  the  whole 
thereof  with  the  undisturbed  right  to  use  the  same  upon  their 
said  lands,  and  the  right  to  use  for  domestic  and  culinary 
purposes,  including  the  watering  of  stock.  That  in  the  con- 
struction of  the  said  railroad  cut,  no  additional  water  was 
developed,  but  the  waters  of  said  springs  were  cut  off  and 
caused  to  flow  in  a  surface  channel  instead  of  in  said  under- 
ground channels  as  aforesaid.  That  the  Denver  &  Rio  Grande 
Railroad  Company,  or  the  Utah  Railroad  Company,  or  both 
of  said  companies,  did  ijot  acquire  any  water  right  by  the 
construction  of  the  said  cut  and  the  interrupting  of  the  flow 
of  the  underground  channels  from  which  said  springs  were 
supplied." 

The  conclusions  of  law  and  decree  of  the  court  follow  and 
are  in  conformity  with  the  foregoing  findings  complained  of 
by  the  plaintiff. 

We  have  carefully  reviewed  the  record  of  the  testimony 
adduced-at  the  trial,  and  we  deem  it  unnecessary  to  here  make 
a  detailed  statement  of  our  findings  with  respect  thereto. 
Suffice  it  to  say  that,  as  we  view  the  record,  the  findings  of 
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the  trial  court  are  in  conformity  with  and  are  supported  by 
the  great  preponderance  of  the  testimony. 

This  being  an  equity  case,  in  harmony  with  the  repeated 
decisions  of  this  court,  the  findings  and  judgment  of  the  trial 
court  will  not  be  disturbed  where,  as  here,  the  great  weight 
of  the  evidence  supports  them.  Jones  v.  Bonanza  M.  cfc  M.  Co., 
32  Utah,  440,  91  Pac.  273 ;  Campbell  v.  Oowans,  35  Utah,  268, 
100  Pac.  397,  23  L.  R.  A.  (N.  S.)  414,  19  Ann.  Cas.  660. 

It  is  ordered  that  the  judgment  of  the  district  court  be 
affirmed.    Defendants  to  recover  costs. 

PRICK,  C.  J.,  and  McCARTY,  THURMAN,  and  GIDEON. 
JJ.,  concur. 


WfllTE  V.  UTAH  CONDENSED  MILK  CO. 

No.  2965.    Decided  August  25,  1917.     (167  Pac.  656.) 

1.  Master  and  Servant — Assumption  op  Eisk — Promise  to  Remedy 
Defects.  Where  the  facts  and  circumstances  are  such  that  by  reason 
of  some  defect  in  machinery  or  appliances  the  sen^ant,  by  reason  of 
his  knowledge,  experience,  and  appreciation  of  the  danger,  would  be 
held  to  have  assumed  the  risk  in  case  of  an  accident,  yet,  if  the 
master  promises  to  remedy  or  repair  such  defect  so  as  to  make  the 
machinery  or  appliances  reasonably  safe,  and  the  servant,  in  rdianee 
of  such  promise,  remains  in  the  employ  of  the  master  and  continues  to 
discharge  his  duties  as  before,  the  master  assumes  the  risk  of  injury 
for  at  least  a  reasonable  time,  unless  the  danger  is  so  obvious  that 
no  man  of  ordinary  prudence  would  continue  to  discharge  the  duties 
of  the  servant  in  view  of  the  danger.*     (Page  283.) 

2.  Master  and  Servant — Questions  roR  Jury — ^AssuM!»noN  of 
Bisk — Promise  to  Remedy.  Where  the  servant  testified  that  the 
master  promised  to  provide  a  guard  for  a  steam  gauge;  that  he 
relied  thereon — ^whether  there  was  such  a  promise  and  whether  the 
servant  relied  thereon  was  for  the  jury.     (Page  285.) 

3.  Master  and  Servant — Questions  for  Jury — ^Assumption  of 
Risk — Obvious  Risks.  Ordinarily  it  is  for  the  jury  whether  the 
danger  is  so  imminent  and  obvious  that  a  man  of  ordinary  prudenoe 
would  not  have  continued  in  the  employ  notwithstanding  the  promiae. 
(Page  285.) 

4.  Master  and  Servant — Questions  for  Jury — ^Assumption  of 
Risk— Obvious  Risks.    Evidence  held  not  to  warrant  saying  as  a 


^Johnson  v.  Mining  Co,,  41  Utah,  142,  125  Pac  407. 
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matter  of  law  that  the  injured  servant  assumed  the  risk  notwith- 
standing the  master's  promise  to  remedy  the  danger.     (Page  285.) 

5.  Master  and  Servant — Instructions — Assumption  op  Bisk — 
Obvious  Bisks.  Where  the  court  submitted  the  issue  whether  the 
master  promised  to  remedy  the  danger  and  the  servant  relied  thereon, 
and  instructed  that  unless  the  danger  was  imminent  the  servant 
could  not  recover,  and  the  jury  found  for  plaintiff,  it  was  error  to 
refuse  the  requested  instruction,  precluding  recovery  if  the  dange^: 
was  so  obvious  that  a  person  of  ordinary  prudence  would  not  have 
incurred  it,  notwithstanding  which  the  servant  continued  work. 
(Page  286.) 

6.  Evidence — Extent  op  Injuries.  The  injured  servant  could  not 
testify  that  when  he  applied  for  work  after  the  injury,  defendant's 
manager  said  that  they  would  not  feel  safe  with  him  at  work,  owing 
to  his  defective  sight  caused  by  the  injury;  the  real  purpose  being 
to  show  the  extent  of  injury  as  viewed  by  defendant,  and  not  the  fact 
that  the  servant  was  refused  employment,  which  he  could  show.^ 
(Page  287.) 

7.  EviDENCB — Admission  op  Servant — ^Admissibiutt.  The  admissions 
of  the  employer's  general  manager,  outside  the  scope  of  his  employ- 
ment, as  to  extent  of  a  servant 's  injuries,  are  not  admissible  against 
the  employer.     (Page  288.) 

Appeal  from  District  Court,  First  District;  Hon.  J,  D, 
Call,  Judge. 

Action  by  Walter  White  against  the  Utah  Condensed  Milk 
Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

Reversed  and  remanded  with  directions. 

King  &  Nibley  and  P.  T.  FarnswortJi  for  appellant. 

Oeo.  Q,  Rich  and  A,  A,  Law  for  respondent. 

PRICK,  C.  J. 

This  is  an  action  to  recover  damages  for  personal  injuries. 
The  plaintiff,  in  his  complaint,  in  substance,  alleged  that  at, 
and  for  some  time  before,  the  accident  resulting  in  his  in- 


^Meyers  v.  8.  P.,  L.  A.  4-  8,  L,  E.  Co,,  36  Utah,  307,  104  Pac.  736,  21 
Ann.  Cas.  1229;  Id.,  39  Utah,  198,  116  Pac.  1119;  Idaho  F,  Co,  v.  Fire- 
men's Fund  Ins,  Co,,  8  Utah,  41,  29  Pac.  826,  17  L.  B.  A.  586. 
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juries  he  was  in  the  employ  of  the  defendant,  a  corporation, 
in  its  steam  milk  condensing  plant  as  stationary  engineer 
having  charge  of  the  defendant's  steam  boilers,  steam  sepa- 
rator, engine,  etc. ;  that  in  operating  said  steam  separator  and 
boilers  it  was  necessary  to  have  a  glass  gauge,  which  was  sub- 
jected to  great  pressure  by  the  steam  generated  in  said  boilers, 
and  that  in  performing  the  duties  imposed  on  him  plaintiff, 
at  frequent  intervals,  was  required  to  go  near  said  glass 
gauge;  that  the  glass  tube  composing  said  gauge,  by  reason 
of  the  aforesaid  pressure,  would  frequently  burst,  and,  in 
case  it  did  so,  the  steam  pressure  to  which  it  was  subjected 
would  cause  said  glass  tube  to  break  into  numerous  pieces  or 
fragments  which  would  be  thrown  in  all  directions  throughout 
the  boiler  room  where  plaintiff  was  required  to  be ;  that  said 
glass  gauge,  on  the  8th  day  of  February,  1915,  by  reason  of 
the  pressure  aforesaid,  exploded  with  great  violence,  and  by 
reason  of  the  fact  that  the  defendant  had  negligently  omitted 
to  place  any  shield  or  guard  over  the  glass  tube  the  pieces  or 
fragments  of  glass  were  scattered  and  thrown  to  where  the 
plaintiff  at  the  time  was  required  to  be,  and  some  of  the  pieces 
or  fragments  of  glass  were  thrown  at  and  forced  into  plain- 
tiff's eye,  thereby  causing  his  eyesight  in  one  of  his  eyes  to  be 
permanently  injured  and  affected ;  that  some  time  before  the 
bursting  of  said  glass  gauge  as  aforesaid  the  plaintiff  de- 
manded that  the  defendant  procure  some  shield  or  guard  and 
place  the  same  over  said  glass  gauge  so  as  to  protect  the 
plaintiff  from  being  injured  by  the  flying  particles  or  frag- 
ments of  glass  in  the  event  said  gauge  should  burst  or  explode 
as  aforesaid;  that  defendant  then  and  there  ** promised  and 
agreed  with  plaintiff  that  if  plaintiff  would  remain  at  work 
in  said  engine  room  as  defendant's  said  engineer,  the  defen- 
dant would  repair  said  defect  in  said  machinery  by  installing, 
as  soon  as  the  same  could  be  procured  on  the  market,  an  eye 
guard  for  the  said  glass  gauge  as  requested  by  the  plaintiff" ; 
that  the  plaintiff  relied  on  said  promise,  and  continued  to 
discharge  the  duties  as  aforesaid;  that  the  defendant  disre- 
garded the  promise  made  as  aforesaid,  and,  as  a  consequence, 
plaintiff  was  injured  as  before  stated.     The  plaintiff  also 
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alleged  that  there  were  guards  or  shields  on  the  market  which 
were  inexpensive,  and  which  could  have  been  procured  by 
the  defendant  and  attached  to  said  glass  gauge  so  that  in  case 
the  same  was  caused  to  burst  or  explode  as  aforesaid  said 
guard  or  shield  would  have  prevented  the  pieces  or  fragments 
of  glass  from  being  thrown  out  into  the  room  or  to  where  the 
person  operating  said  boilers,  etc.,  was  necessarily  required 
to  be.  The  defendant  filed  its  answer  to  the  complaint,  and, 
after  denying  the  alleged  negligence  on  its  part  and  the 
alleged  promise  set  forth  in  the  complaint,  it  also  affirmatively 
averred  that  if  plaintiif  was  injured  as  aforesaid,  the  injury 
was  the  result  of  his  own  negligence  and  want  of  care ;  that 
he  was  thoroughly  acquainted  with,  and  fully  appreciated,  the 
danger  to  which  he  was  exposed  in  the  performance  of  his 
duties  as  engineer,  and  that  he  had  assumed  the  risk  of  injury. 
Defendant  also  pleaded  a  further  defense,  which,  however,  is 
of  no  consequence.  The  case  was  submitted  to  a  jury,  which 
returned  a  verdict  for  plaintiif,  and  the  defendant  appeals. 

Counsel  for  defendant  have  assigned  and  argued  numerous 
errors  relating  to  the  instructions  given  by  the  court  and  to 
the  refusal  of  the  court  to  charge  as  requested,  and  to  the 
admission  of  certain  evidence.  We  shall  consider  such  assign- 
ments as  we  deem  material  in  their  order. 

The  court,  at  the  request  of  the  plaintiff,  in  substance, 
charged  the  jury  that  if  they  found  from  a  preponderance 
of  the  evidence  that  the  glass  gauge  was  situate  as  alleged  in 
the  complaint,  '*that  there  was  imminent  danger  of  the  same 
bursting  and  inflicting  injury  upon  the  plaintiff  while  at 
work";  that  at  that  time  there  was  an  appliance  in  common 
use  and  for  sale  on  the  market  which,  if  installed,  would  have 
"prevented  any  injury  resulting  from  the  breaking  of  such 
glass  guage'*;  that  plaintiff  had  directed  defendant's  atten- 
tion to  the  "danger  resulting  from  the  breaking  of  said  glass 
gauge,''  and  that  said  danger  could  have  "been  prevented  by 
the  purchasing  and  installing  of  said  appliance";  that  the 
defendant  promised  that  it  would  remedy  such  defect  by  sup- 
plying said  "eye  guard,"  and  that  plaintiff,  relying  on  said 
promise,  continued  to  operate  defendant's  machinery  as  he 
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had  theretofore  done ;  that  the  defendant  failed  and  neglected 
to  remedy  said  defect  by  purchasing  and  installing  the  afore- 
said appliance  preventing  the  danger  from  the  bursting  of 
said  glass  gauge,  and  that  said  glass  gauge  bursted  or  ex- 
ploded, and  by  reason  of  its  failure  to  comply  with  the  matters 
before  stated  the  plaintiff  was  injured  by  fragments  of  said 
glass  gauge  penetrating  his  eye,  **then  and  in  such  event  you 
are  instructed  that  your  verdict  in  this  case  must  be  for  the 
plaintiff  and  against  the  defendant.''  The  defendant  ex- 
cepted to  the  foregoing  charge.  The  foregoing  statement  was 
followed  in  the  same  paragraph  by  the  further  statement  that 
in  case  the  jury  found  **that  the  accident  did  not  occur  within 
a  reasonable  time"  after  the  alleged  promise  of  the  defendant, 
they  could  find  for  the  plaintiff;  and  the  court  further 
charged : 

"But  unless  you  find  by  a  preponderance  of  the  evidence 
in  this  case  that  it  is  the  general  custom  among  persons  owning 
and  operating  steam  plants  of  the  character  of  that  in  which 
plaintiff  met  with  his  accident  to  install  and  maintain  eye 
guards  about  the  glass  gauges  on  steam  separators  therein, 
your  verdict  must  be  in  favor  of  defendant  and  against 
plaintiff." 

To  the  portion  of  the  charge  last  referred  to  the  defendant 
did  not  except.  Defendant 's  counsel  now  insist  that  that  por- 
tion of  the  foregoing  charge  which  is  excepted  to  states  all  of 
the  elements  which,  in  the  judgment  of  the  court,  were  neces- 
sary to  authorize  the  jury  to  return  a  verdict  in  favor  of  the 
plaintiff,  but  that  not  all  of  the  elements  necessary  to  a  re- 
covery are  included  in  the  court's  statement,  and  for  that 
reason  the  charge  is  erroneous.  As  pointed  out,  the  court 
added  at  least  two  other  propositions  to  that  part  of  the  in- 
struction to  which  defendant's  counsel  excepted  and  which 
they  now  insist  did  not  contain  all  of  the  elements  necessary 
to  a  recovery.  The  particular  complaint  which  counsel  make 
to  that  part  of  the  instruction  excepted  to  is  that  it  entirely 
excluded  from  the  jury  the  defenses  of  assumed  risk  and  con- 
tributory negligence.  It  will  be  observed  that  the  court  did 
not  include  in  that  part  of  the  charge  excepted  to,  nor  in  the 
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portion  not  excepted  to,  the  element  of  assumed  risk  except 
by  referring  to  the  alleged  promise  of  the  defendant.  The 
duty  that  is  ordinarily  imposed  upon  the  servant  in  case  the 
master  has  promised  to  remedy  some  defect  in  machinery  or 
appliances,  or  the  place  of  work,  is  entirely  omitted. 

Counsel  for  defendant  insist  that,  under  the  undisputed 
evidence  in  this  case,  the  plaintiff,  as  a  matter  of  law,  assumed 
the  risk  of  injury  incident  to  the  bursting  of  the  glass  gauge 
aforesaid;  that  he  could  recover  only  in  case  that  the  jury 
found  that,  although  the  alleged  promise  was  made,  and  that 
by  reason  of  that  promise  he  continued  in  the  defendant's 
employ,  yet,  if  the  jury  should  further  find  that  the  danger 
was  so  imminent  and  '*  obvious  that  a  reasonably  prudent  man 
would  have  declined  to  work  at  and  near  said  glass  gauge  not- 
withstanding such  promise,''  the  plaintiff  could  not  recover 
in  this  action.  The  foregoing  elements  were  embodied  in  the 
request  to  charge  offered  by  the  defendant,  but  the  court  re- 
fused to  charge  as  requested. 

Counsel  contend  that  the  court  erred  in  refusing  to  so 
charge  and  in  entirely  omitting  from  its  charge  the  elements 
or  propositions  contained  in  its  request.     The  law  is  well 
settled  that  where  the  facts  and  circumstances  are  such 
that  by  reason  of  some  defect  in  machinery  or  appli-  1 

ances  the  servant,  by  reason  of  his  knowledge,  experi- 
ence, and  appreciation  of  the  danger,  would  be  held  to  have 
assumed  the  risk  in  case  of  an  accident,  yet,  if  the  master 
promises  to  remedy  or  repair  such  defect  so  as  to  make  the 
machinery  or  appliances  reasonably  safe,  and  the  servant,  in 
reliance  of  such  promise,  remains  in  the  employ  of  the  master 
and  continues  to  discharge  his  duties  as  before,  the  master 
assumes  the  risk  of  injury  for  at  least  a  reasonable  time,  un- 
less the  danger  is  so  obvious  that  no  man  of  ordinary  prudence 
would  continue  to  discharge  the  duties  of  the  servant  in  view 
of  the  danger.  The  rule  is  stated  in  various  terms  by  the 
different  writers  and  courts,  but  the  substance  of  all  the  dif- 
ferent statements  is  practically  the  same.  In  Johnson  v.  Iftn- 
ing  Co.,  41  Utah,  142,  125  Pac.  407,  Mr.  Justice  McCarty, 
speaking  for  this  court,  states  the  rule  thus : 
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"The  rule  as  declared  by  practically  all  of  the  authorities  is  that, 
when  the  master  in  response  to  a  complaint  made  by  a  servant  of  the 
unsafe  and  dangerous  condition  of  the  placo  in  which  the  servant  is  at 
work  promises  to  eliminate  the  particular  danger  complained  of  by 
putting  the  premises  in  a  reasonably  safe  condition,  and  the  servant, 
relying  on  the  promise,  continues  at  work  for  a  reasonable  time  there- 
after, the  master,  and  not  the  servant,  assumes  the  risks  of  the  danger 
complained  of  during  such  reasonable  time,  unless  the  place  is  so 
obviously  dangerous  that  a  reasonably  prudent  man  would  decline  to 
work  there,  notwithstanding  the  promise  of  the  master/' 

In  1  Sherman  &  Redfield,  Law  of  Neg.  (6th  Ed.),  in  con- 
cluding section  215,  where  the  rale  is  discussed,  it  is  said: 

"There  is  no  longer  any  doubt  that  where  a  master  has  expressly 
promised  to  repair  a  defect,  the  servant  does  not  assume  the  risk  of  an 
injury  caused  thereby  within  such  a  period  of  time  after  the  promise  as 
would  be  reasonably  allowed  for  its  performance,  or,  indeed,  within  any 
period  which  would  not  preclude  all  reasonable  expectation  that  the 
promise  might  be  kept. ' ' 

In  26  Cyc.  1209,  the  rule  is  stated  in  the  following  words : 
' '  Where  the  master  or  some  one  acting  in  his  place  promises  to  remedy 
the  defect  complained  of,  the  servant  by  continuing  in  his  employment 
for  a  reasonable  time  after  such  promise  does  not  assume  the  risk  of 
injury  from  the  defect  unless  the  danger  was  so  patent  that  no  person  of 
ordinary  prudence  would  have  continued  to  work." 

In  2  Cooley  on  Torts  (3d  Ed.)  p.  1159,  the  author,  after 
substantially  stating  the  rule  as  in  the  foregoing  quotations, 
concludes  as  follows: 

"If  the  danger  is  obvious  and  such  that  a  reasonably  prudent  man 
would  not  incur  it,  the  rule  does  not  apply,  and  the  servant  continues 
at  his  own  risk." 

The  United  States  Supreme  Court,  in  the  recent  case  of 
Seaboard,  etc.,  Ry.  v.  Morton,  233  U.  S.  492,  34  Sup.  Ct.  635, 
58  L.  Ed.  1062,  L.  R.  A.  1915C,  1,  Ann.  Cas.  1915B,  475,  re- 
affirmed in  239  U.  S.  595,  36  Sup.  Ct.  180,  60  L.  Ed.  458,  in 
the  headnote  to  the  opinion  in  233  U.  S.,  states  the  rule  in  the 
following  language: 

*  *  Where  there  is  promise  of  reparation  by  the  employer,  the  continuing 
on  duty  by  the  employee  does  not  amount  to  assumption  of  risk  unleaa 
the  danger  be  so  imminent  that  no  ordinarily  prudent  man  would  rely  on 
such  promise.'' 

It  is  unnecessary  to  pursue  the  authorities  farther. 
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The  question,  therefore,  is,  does  the  doctrine  stated  in  the 
foregoing  eases  apply  to  the  case  at  bar? 

The  plaintiff  testified  that  a  promise  was  made  by  the  gen- 
eral manager  of  the  defendant  that  a  guard  or  shield  would 
be  obtained  to  obviate  the  danger  of  injury  from  the  bursting 
of  the  glass  gauge,  and  that  he  requested  the  plaintiff 
to  remain  at  his  post  in  the  engine  room  as  before.  2,3,4 
The  plaintiff  also  testified  that  in  reliance  on  the 
promise  he  remained  in  the  employ  of  the  defendant  as  before, 
and  that  the  explosion  occurred  in  about  ten  days  or  two 
weeks,  or,  perhaps,  a  little  longer,  after  the  promise  was  made. 
In  the  case  cited  from  239  U.  S.  there  was  a  promise,  as  in  the 
ease  at  bar,  and  the  question  was  whether  the  danger  arising 
from  the  bursting  of  a  glass  gauge  similar  to  the  one  in  ques- 
tion here  was  **so  imminent  that  no  ordinarily  prudent  man 
would  rely  on  the  promise,"  and  it  was  there  held  that  the 
court  could  not  say,  as  a  matter  of  law,  that  the  danger  was 
such.  Counsel  for  the  defendant  in  this  case  insist  that  in 
this  case  the  danger  was  so  obvious  and  imminent  that  an 
ordinarily  prudent  person  was  not  justified  in  relying  on  the 
promise  to  repair  or  remedy  the  defect,  and  hence  plaintiff 
assumed  the  risk  as  a  matter  of  law,  notwithstanding  the 
promise.  In  view  of  the  evidence  in  this  case  there  is  much 
force  to  counsers  contention.  The  evidence  is  undisputed 
that  the  plaintiff  was  the  only  person  who  knew  that  there  was 
such  a  thing  as  a  shield  or  guard,  and  he  alone  seemed  to  be 
informed  where  such  a  shield  was  procurable.  According  to 
his  testimony,  when  he  spoke  about  it,  the  general  manager 
did  not  seem  to  understand  what  was  meant  by  a  shield  or 
guard.  Moreover,  the  plaintiff  had  full  charge  of  the  boilers, 
the  steam  separator,  and  engine,  and  he  himself  was  the  only 
one  who  seemed  to  know  and  appreciate  the  real  danger  arising 
from  the  bursting  of  the  steam  gauge.  If  a  servant  ever 
assumes  the  risk  of  danger,  it  would  seem  that  in  the  absence 
of  a  promise  the  plaintiff  would  have  done  so  in  view  of  the 
undisputed  facts  and  circumstances  of  this  case.  The  promise 
to  remedy  the  defect  must,  however,  also  be  kept  in  mind. 
While  it  is  true  that  the  general  manager  denied  that  he  made 
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any  promise,  and  the  circumstances  seem  to  be  in  his  favor, 
yet,  in  view  that  the  plaintiff  testified  to  the  promise,  and 
that  he  relied  thereon,  it  was  for  the  jury  to  say  whether  the 
promise  was  made  and  whether  the  plaintiff,  in  relying  there- 
on, remained  in  charge  of  the  boilers,  etc.  Ordinarily  it  is  a 
question  of  fact  for  the  jury,  as  pointed  out  by  the  Supreme 
Court  of  the  United  States,  in  the  case  last  cited,  whether  the 
danger  is  so  imminent  and  obvious  that  no  man  of  ordinary 
prudence  would  have  continued  in  the  employ  notwithstand- 
ing the  promise.  We  are  not  prepared  to  say  that  the  evidence 
is  of  that  character  in  this  case  to  authorize  us  to  say  as  a 
matter  of  law  that  the  plaintiff  assumed  the  risk  notwithstand- 
ing the  promise. 

As  we  have  pointed  out,  however,  the  court,  at  plaintiff's 
request,  charged  the  jury  that,  unless  they  found  that  the 
danger  was  imminent,  they  could  not  find  for  him.    The  jury 
in  returning  a  verdict  in  his  favor,  therefore,  must 
have  found  that  the  danger  was  imminent,  and  they  5 

could  hardly  have  avoided  arriving  at  the  conclusion 
that  it  was  also  obvious  and  continuing.  The  jury,  therefore, 
apparently  at  least,  found  the  very  fact  to  exist  which  ordi- 
narily gives  the  master  a  right  to  insist  on  and  to  enforce  the 
defense  of  assumption  of  risk  notwithstanding  the  promise 
to  remedy  or  to  repair  the  defect.  True,  the  court  did  not 
state  the  proposition  in  the  usual  form,  namely,  that  the 
plaintiff  could  not  recover  if  the  danger  was  so  imminent  and 
obvious  that  a  man  of  ordinary  prudence  would  have  declined 
to  continue  to  discharge  plaintiff's  duties  in  face  of  the  dan- 
ger, yet  the  defendant  supplied  that  omission  in  its  request 
which  the  court  refused.  In  view,  therefore,  that  the  jury 
found  that  the  danger  was  imminent — and  there  is  no  finding 
that  it  was  not  such — that  an  ordinarily  prudent  and  careful 
man  would  not  have  declined  to  continue  to  discharge  plain- 
tiff's duties,  the  case,  although  the  evidence  was  sufficient  to 
warrant  it,  was  not  submitted  to  the  jury  upon  all  the  elements 
of  law  that  are  involved  in  this  case  in  view  of  the  evidence. 
The  court,  therefore,  erred  in  refusing  the  defendant's  re- 
quest and  in  not  charging,  in  substance  at  least,  as  requested. 
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In  view  of  all  the  facts  and  circumstances  the  question  of 
assumption  of  risk  was  therefore  not  properly  submitted  to 
the  jury.  The  mere  fact  that  the  court  defined  assumption  of 
risk  in  one  of  its  instructions  was,  under  the  circumstances 
of  this  case,  wholly  insuflScient  to  enlighten  the  jury  upon 
that  question. 

Complaint  is  also  made  that  the  court  erred  in  refusing 
others  of  defendant's  requests.  While  the  court  might  well 
have  given  one  or  two  of  defendant's  other  requests,  yet  no 
prejudicial  error  resulted  from  refusing  them,  since  the  case 
otherwise  was  suflSciently  covered  by  the  court's  general 
charge. 

Error  is  also  predicated  upon  the  ruling  of  the  district 
court  in  permitting  the  plaintiff  to  answer  a  certain  question 
propounded  to  him  on  direct  examination.    The  plaintiff  tes- 
tified that  by  reason  of  the  injury  to  his  eye  he  was 
unable  to  obtain  employment  as  a  stationary  engineer ;  6 

that  he  applied  to  the  general  manager  of  the  defendant 
for  work  some  time  after  the  injury,  but  was  refused  employ- 
ment.    Plaintiff's   counsel   then   propounded   the  following 
question : 

''What  was  said  with  reference  to  your  ability  to  do  the 
work,  and  in  particular  with  reference  to  your  eyesight?" 

The  witness  answered: 

"Mr.  Merrill  said  they  did  not  feel  safe  with  me  in  the 
boiler  room  with  my  vision  in  that  condition;  the  company 
had  talked  the  matter  over  and  concluded  that." 

Defendant's  counsel  objected  to  the  question  upon  the 
grounds  that  it  was  hearsay  and  incompetent,  etc.  The  court 
overruled  the  objection,  and  permitted  the  witness  to  answer 
as  before  stated,  and  defendant's  counsel  have  assigned  the 
ruling  as  error.  In  support  of  their  contention  counsel  cite 
Meyers  v.  S,  P.,  L.  A,  &  8,  L.  R,  Co,,  36  Utah,  307,  104  Pac. 
736,  21  Ann.  Cas.  1229;  also  in  39  Utah,  198,  116  Pac.  1119; 
Idaho  F,  Co.  v.  Firemen's  Fund  Ins,  Co.,  8  Utah,  41, 29  Pac. 
826, 17  L.  R.  A.  586;  2  Jones,  Com.  Ev.  (Blue  Book),  sections 
357,  358.  In  defense  of  the  ruling  plaintiff's  counsel  cite 
Webb  V.  Smith,  6  Colo.  366;  2  Wharton's  Ev.,  section  1177. 
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While  it  no  doubt  was  proper  for  the  plaintiff  to  show  that 
he  was  unable  to  obtain  employment,  yet  it  is  very  clear  from 
the  record  that  that  was  not  the  purpose  for  which  the  ques- 
tion was  propounded  to  the  witness. 

The  purpose  of  the  question  was  to  prove  the  seriousness 
of  the  injury  to  the  eye,  and  that  the  general  manager  of  the 
defendant  considered  it  so  months  after  the  accident.     If 
plaintiff's  counsel  merely  sought  to  prove  that  plaintiff 
was  refused  employment,  the  declarations  of  the  gen-  7 

eral  manager  were  wholly  unnecessary.  The  general 
manager  was  neither  qualified  nor  authorized  to  make  admis- 
sions respecting  the  seriousness  of  plaintiff's  injury  at  the 
time  and  under  the  circumstances  shown  in  the  record.  His 
declarations  outside  of  the  scope  of  his  employment  were  not 
admissible  against  his  principal,  the  defendant.  The  princi- 
ple which  controls  under  such  circumstimces  is  fully  dis- 
cussed in  Meyers  v.  S.  P,,  L.  A,  <fe  8.  L,  R,  Co,,  supra,  and  in 
the  section  from  Jones,  Ev.,  supra.  Moreover,  a  mere  cursory 
reading  of  the  authorities  cited  by  plaintiff's  counsel  dis- 
closes that  they  are  not  in  point  here.  We  desire  to  add  in 
this  connection,  however,  that  if  this  were  the  only  error  we, 
in  view  that  there  was  no  dispute  regarding  the  accident  and 
character  of  plaintiff's  injury,  should  not  feel  inclined  to 
reverse  the  judgment  upon  that  ground  alone.  In  view,  how- 
ever, that  the  case  must  be  remanded  for  a  new  trial  on  other 
grounds,  we  deem  it  fair  to  give  the  trial  court  the  benefit  of 
our  views  upon  that  assignment. 

There  is  no  merit  in  the  contention  that  the  evidence  was 
insufficient  to  carry  the  case  to  the  jury.  That  question  is 
conclusively  settled  by  the  Supreme  Court  of  the  United 
States  in  the  case  to  which  we  have  referred,  where  the  facts 
and  circumstances  were  in  effect  like  those  in  the  case  at  bar. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the 
district  court  of  Cache  County,  with  directions  to  grant  a 
new  trial.    The  defendant  to  recover  costs. 

McCARTY,  CORFMAN,  THURMAN,  and  GIDEON,  JJ., 

concur. 


Digitized  by 


Google 


1917]  SUPREME  COURT  OF  UTAH  289 

Original  Application  for  Writ  of  Mandamus 


BOARD  OP  EDUCATION  OP  SALT  LAKE  CITY  v. 
HANCHETT  et  al. 

No.  3130.  Decided  August  28,  1917.  (167  Pac.  686.) 
Schools  and  School  Districts — Pubuc  Schools — Taxation — ^Assess- 
ment— "And."  Comp.  Laws  1907,  section  1936,  as  amended  by  Laws 
1915,  c.  115,  provides  for  taxes  for  school  purposes  based  on  state- 
ment and  estimate  of  the  boards  of  education,  and  that  the  tax  for 
schools  in  cities  of  the  first  class  shall  not  exceed  6i^  mills  on  the 
dollar  on  any  taxable  property  per  annum,  and  shall  not  exceed  2}^ 
mills  additional  in  any  year  for  the  purchase  of  school  sites  and 
erection  of  school  buildings.  The  section  was  also  amended  by 
chapter  111,  approved  on  the  same  day,  which  declares  that  the  tax 
for  the  support  of  schools  and  the  purchase  of  school  sites  and 
erection  of  school  buildings  in  cities  of  the  first  class  and  in  cities 
of  the  second  class,  having  an  assessed  valuation  of  $20,000,000  or 
more,  shall  not  exceed  in  any  one  year  3j^  mills  on  the  dollar  on  any 
taxable  proi)erty.  Held,  that  while  punctuation  may  be  disregarded 
for  the  purpose  of  ascertaining  legislative  intent,  yet  as  the  word 
' '  and  "  is  a  conjunction  implying  addition,  the  conjunction  in  chapter 
111  cannot  be  disregarded  so  that  the  limitation  on  assessed  valuationT 
will  be  construed  as  applicable  only  to  cities  of  the  second  class,  but 
it  must  be  taken  as  applicable  to  a  city  of  the  first  class,  and  hence 
the  section  is  unconstitutional  as  to  such  cities  and  the  limitation 
prescribed  does  not  apply.* 

Original  application  by  the  Board  of  Education  of  Salt 
Lake  City  for  a  writ  of  mandamus  against  Lafayette  Hanchett 
and  others,  commissioners  of  Salt  Lake  County,  and  others. 

Writ  Issued. 

Cheney,  Jensen  a  Holman  for  plaintiff. 

Richard  Hartley,  Co,  Atty,,  and  R,  B.  Porter,  Asst.  Co, 
Atty.,  for  defendants. 

PRICK,  C.  J. 

The  board  of  education  of  Salt  Lake  City,  hereinafter  called 
plaintiff,  filed  its  application  in  this  court  praying  for  an 

alternative   writ   of   mandate   against    Lafayette   Hanchett, 

I 

1  Board  of  Education  v.  Euwter,  48  Utah,  373,  159  Pac.  1019. 
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Charles  F.  Stillman,  and  Joseph  Lindsay,  constituting  the 
)K)ard  of  county  commissioners  of  Salt  Lake  County,  and 
against  Thomas  Homer,  clerk,  A.  H.  Parsons,  assessor,  Ray- 
mond C.  Naylor,  treasurer,  and  M.  C.  Iverson,  auditor  of 
Salt  Lake  County,  hereinafter  styled  defendants,  to  require 
them  to  levy  the  taxes  according  to  the  statement  and  estimate 
made  by  the  plaintiff  for  the  support  and  maintenance  of 
the  schools  of  Salt  Lake  City  for  the  year  1917,  as  provided 
by  Comp.  Laws  1907,  section  1936,  as  amended  by  chapter 
115,  Laws  Utah  1915,  p.  210,  or  to  show  cause  why  they  do 
not  do  so.  An  alternative  writ  was  duly  issued  to  which  the 
defendants  Appeared  and  filed  a  general  demurrer,  which 
was  ably  argued  by  respective  counsel,  and  the  case  has  been 
submitted  on  said  demurrer.  The  statute  last  above  referred 
to  reads  as  follows : 

*'The  board  of  education  shall,  on  or  before  the  first  day 
of  May  of  each  year,  prepare  a  statement  and  estimate  of 
the  amount  necessary  for  the  support  and  maintenance  of  the 
schools  under  its  charge  for  the  school  year  commencing  on 
the  1st  day  of  July  next  thereafter;  also  the  amount  neces- 
sary to  pay  the  interest  accruing  during  such  year,  and  not 
included  in  any  prior  estimate,  on  bonds  issued  by  said  board ; 
also  the  amount  of  sinking  fund  necessary  to  be  collected 
during  such  year  for  the  payment  and  redemption  of  said 
bonds;  and  shall  forthwith  cause  the  same  to  be  certified  by 
the  president  and  clerk  of  said  board  to  the  officers  charged 
with  the  assessment  and  collection  of  taxes  for  general  county 
purposes  in  the  county  in  which  the  city  is  situated,  and  such 
officers,  after  having  extended  the  valuation  of  property  on 
the  assessment  rolls,  shall  levy  such  per  cent,  as  shall,  as 
nearly  as  may  be,  raise  the  amount  required  by  the  board, 
which  levy  shall  be  uniform  on  all  property  within  the  said 
city  as  returned  on  the  assessment  roll;  and  the  said  county 
officers  are  hereby  authorized  and  required  to  place  the  same 
on  the  tax  roll.  Said  taxes  shall  be  collected  [by  the  county 
treasurer  as  other  taxes  are  collected],  but  without  addi- 
tional compensation  for  assessing  and  collecting,  and  he  shall 
pay  to  the  treasurer  of  said  board,  promptly  as  collected 
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who  shall  hold  the  same  subject  to  the  order  of  the  board 
of  education;  provided,  that  the  tax  for  the  support  and 
maintenance  of  such  school  [s]  in  cities  of  the  first  class  shall 
not  exceed  in  any  one  year  six  and  one-half  mills  on  the 
dollar  upon  all  taxable  property  of  said  city,  [and  shall  not 
exceed]  two  and  one-half  mills  additional  on  the  dollar  in 
one  year,  to  be  used  exclusively  for  the  purchase  of  school 
sites  and  the  erection  of  school  buildings;  and  in  cities  of 
the  second  class,  the  tax  for  the  support  and  maintenance  of 
such  schools  shall  not  exceed  in  any  one  year  ten  [twelve] 
mills  on  the  dollar  upon  all  taxable  property  in  said  city." 

The  section  just  quoted  was,  however,  also  amended  by 
chapter  111,  Laws  Utah  1915,  both  of  which  were  approved 
on  the  same  day.  The  material  part  of  the  amendment  last 
referred  to,  and  the  only  part  that  is  in  question  here,  reads 
as  follows: 

*' Provided,  that  the  tax  for  support  and  maintenance  of 
such  schools,  and  for  the  purchase  of  school  sites  and  for 
the  erection  of  school  buildings  in  cities  of  the  first  class 
and  in  cities  of  the  second  class,  having  an  assessment 
valiiation  of  twenty  million  dollars  or  more,  shall  not  exceed 
in  any  one  year  three  and  one-half  mills  on  the  dollar  upon  all 
taxable  property  of  said  city ;  and  in  cities  of  the  second  class, 
having  an  assessed  valuation  of  less  than  twenty  million 
dollars,  the  tax  for  the  support  and  maintenance  of  such 
schools,  and  for  the  purchase  of  school  sites,  and  the  erec- 
tion of  school  buildings  shall  not  exceed  in  any  one  year 
three  and  seven-tenths  mills  on  the  dollar  upon  all  taxable 
property  of  said  city.'' 

We  remark,  this  is  a  companion  to  the  case  of  Board  of 
Education  v.  Hunter,  48  Utah,  373,  159  Pac.  1019,  where  we 
ordered  a  peremptory  writ  of  mandate  against  the  county 
officers  of  Weber  County  under  precisely  the  same  circum- 
stances, except  that  in  that  case  the  schools  of  Ogden  City, 
which  is  a  city  of  the  second  class,  were  involved,  while  in  this 
case  the  schools  of  Salt  Lake  City,  a  city  of  the  first  class, 
are  involved.  In  the  Hunter  Case  we  have  stated  the  facts 
on  which  the  writ  was  based,  and  have  there  set  forth  at 
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large  our  reasons  for  granting  the  same,  whieh  reasons  we 
shall  not  repeat  in  this  opinion. 

It  is  conceded  by  the  defendants  that  in  this  case  the  schools 
of  Salt  Lake  City  are  affected  by  the  3^^  mills  limitation 
precisely  as  the  schools  of  Ogden  City  were  affected  by  the 
limitation  provided  for  in  the  proviso  we  have  set  forth 
above.  In  other  words,  it  is  conceded  that  the  schools  of 
Salt  Lake  City  cannot  be  maintained  and  kept  open  for  a 
period  of  nine  months,  and  that  said  city  will  be  prevented 
from  participating  in  the  ''high  school  fund"  referred  to 
in  the  Hunter  Case,  supra,  if  the  31/4  mills  limitation  is 
enforced  as  defendants  threaten  to  and  will  do  if  not  prevented. 
In  the  Hunter  Case  we  held  that,  for  reasons  there  stated, 
the  3y2  mills  levy,  as  limited  in  the  proviso  we  have  quoted 
above,  was  unconstitutional  and  void,  and  hence  not  en- 
forceable. While  the  defendants  concede  that  the  Hunter 
Case  was  correctly  decided,  and  that  it  was  properly  held 
in  that  case  that  the  limitation  of  the  3^/^  mills  was  void, 
yet  they  contend  that  the  phrase  we  have  put  in  italics  does 
not  apply  to  cities  of  the  first  class,  but  is  limited  to  cities 
of  the  second  class,  like  Ogden  City.  It  is  contended  that 
the  words  in  italics  refer  to  cities  of  the  second  class  only, 
and  hence  there  is  no  limitation  respecting  the  "assessed 
valuation'*  in  cities  of  the  first  class,  but  the  only  limitation 
respecting  cities  of  that  class  is  the  3V^  mills  mentioned  in 
the  proviso.  We  cannot  so  interpret  the  proviso.  We  can- 
not see  how,  under  any  rule  or  canon  of  construction,  cities 
of  the  first  class  can  be  excluded  from  the  phrase  we  have  put 
in  italics  and  at  the  same  time  how  those  cities  can  be  included 
in  the  limitation  of  the  3i/^  mills  mentioned  in  the  proviso. 
Counsel  for  defendants  ingeniously  argues  that  if  the  punc- 
tuation be  changed  by  placing  the  comma  after  the  word 
"class"  following  the  word  "first"  instead  of  where  it  is 
after  the  words  "second  class,"  such  a  result  follows.  In 
that  connection  counsel  also  argues  that  punctuation  is  no 
part  of  a  statute  and  may  be  disregarded.  No  doubt  punctua- 
tion may  not  be  permitted  to  affect  or  to  defeat  the  legislative 
intention  or  to  make  that  obscure  which  otherwise  would  be 


Digitized  by 


Google 


1917]  SUPREME  COURT  OF  UTAH  293 

Original  Application  for  Writ  of  Mandamus 

dear.  Courts,  in  order  to  enforce  the  real  intent  of  legislative 
enactments,  very  frequently  not  only  change  the  punctuation, 
but,  if  necessary,  will  ignore  it  altogether.  Punctuation  may, 
however,  be  resorted  to  as  an  aid  in  ascertaining  the  legislative 
intent,  and  where  such  is  the  case  courts  may  not,  and  do 
not,  arbitrarily  ignore  punctuation,  but  will  give  it  due  con- 
sideration and  effect.  If  the  punctuation  in  the  proviso  as 
it  now  is  were  entirely  eliminated,  however,  the  meaning  of 
the  italicized  phrase  would  still  be  precisely  what  it  is  with 
the  punctuation  as  it  stands.  Defendants'  counsel,  however, 
suggests  that  the  comma  after  the  words  *' second  class" 
should  be  advanced  and  should  be  placed  after  the  words 
** first  class,"  so  that  the  punctuation  would  be:  ''In  cities 
of  the  first  class,  and  in  cities  of  the  second  class  having  an 
assessed  valuation  of  twenty  million  dollars  or  more,"  etc. 
In  our  opinion  if  the  punctuation  were  thus  changed  the 
phrase  we  have  just  quoted  would  just  as  clearly  include 
cities  of  the  first  class  as  it  is  now  clear  that  they  are  included. 
As  we  view  it,  under  any  rule  of  construction,  as  the  language 
DOW  stands,  the  $20,000,000  valuation  applies  to  the  cities  of 
the  first  class  just  as  clearly  as  it  does  to  cities  of  the  second 
class;  and,  further,  if  it  be  held  that  the  $20,000,000  valuation 
does  not  apply  to  cities  of  the  first  class,  then  it  must  also  be 
held  that  the  3^^  mills  limitation  applies  only  to  cities  of  the 
second  class  and  not  to  cities  of  the  first  class.  If  the  latter 
should  be  held  to  be  the  meaning  of  the  phrase,  then  the  schools 
in  the  cities  of  the  first  class  would  not  be  affected,  since  a 
sufScient  levy  can  be  made  under  another  limitation  which 
would  then  apply.  We  are,  however,  forced  to  the  conclusion 
that  both  the  $20,000,000  limitation  and  the  3y2  mills  limita- 
tion were  intended  to,  and  do,  apply  to  cities  of  the  first  class 
as  well  as  to  cities  of  the  second  class,  to  which  it  was  held 
in  the  Hunter  Case,  supra,  they  applied. 

Let  us  pause  a  moment  and  see  what  is  meant  by  the  word 
**and"  following  the  words  ** first  class."  **And"  is  there 
used  in  the  sense  of  addition.  That  is,  adding  something  to 
what  has  just  been  written.  **And"  is  used  in  the  same 
sense  as  it  is  used  in  the  sentence,  '*5  and  7  are  12."    That  is, 
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when  7  units  are  added  to  5  units  the  two  produce  the  result, 
12.  Cities  of  the  second  class  are  therefore  added  to  cities 
of  the  first  class,  and  both,  when  taken  together,  come  within 
the  limitation  of  $20,000,000  valuation  and  likewise  come 
within  the  limitation  of  the  31/2  mills  levy.  The  cities  of  the 
first  class  having  a  valuation  of  $20,000,000  or  more,  and  all 
the  cities  of  the  second  class  having  a  like  valuation,  there- 
fore, constitute  one  class  which  is  affected  by  the  3i/^  mills 
limitation,  while  all  other  cities  of  the  second  class  having  a 
lower  valuation  constitute  the  class  which  is  affected  by  the 
3.7  mills  levy.  Had  it  been  intended  to  prevent  the  above 
limitation  from  applying  to  cities  of  the  first  class,  it  could 
easily  have  been  done  by  using  apt  language.  As  the  language 
now  stands,  to  our  minds  there  is  no  escape  from  the  con- 
clusion that  the  limit  applies  to  cities  of  the  first  class  precisely 
as  it  was  held  in  the  Hunter  Case  that  it  applied  to  cities 
of  the  second  class. 

Counsel  for  defendants  concedes  that  if  that  shall  be  our 
conclusion,  then  the  result  in  this  case  must  be  the  same  as 
it  was  in  the  Hunter  Case.  Counsel  for  plaintiff  have,  how- 
ever, presented  a  very  forcible  argument  that  the  limita- 
tion is  unconstitutional  and  void  for  other  reasons.  While 
the  argument  presented  upon  that  phase  of  the  case  is  very 
interesting,  to  say  the  least,  yet,  in  view  of  the  conclusion 
reached,  it  is  not  necessary  for  us  at  this  time  to  pursue  the 
subject  farther.  We  are  all  agreed  that  no  other  construc- 
tion is  permissible  than  the  one  we  adopted  in  the  Hunter 
Case  and  which  we  are  again  forced  to  adopt  in  this  case. 

From  what  has  been  said,  therefore,  it  follows  that  the 
limitation  of  Sy^  niills  cannot  be  enforced  as  against  Salt  Lake 
City,  which  leaves  in  force  the  limitation  found  in  Comp. 
Laws  1907,  section  1936,  as  amended  by  chapter  115,  Laws 
Utah  1915,  which  we  have  quoted  in  full.  We  remark  that 
the  words  and  phrases  we  have  put  in  brackets  are  omitted 
from  the  section  as  it  is  printed  in  the  laws  of  1915,  but  they 
are  included  in  the  act  as  passed  by  the  Legislature.  We, 
therefore,  have  copied  the  section  as  it  was  adopted. 
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It  follows,  therefore,  that  the  demurrer  should  be,  and  it 
accordingly  is,  overruled,  and  that  a  peremptory  writ  of 
mandate  should  issue  as  prayed  for  by  plaintiff  in  its  appli- 
cation.   Such  is  the  order. 

Mccarty,  CORFMAN,  THURIVIAN,  and  GIDEON,  JJ., 
concur. 


parnon  v.  silver  king  coalition  mines  CO. 

No.  3025.    Decided  August  30,  1917.     (167  Pac.  675.) 

1.  Master  and  Servant — Pleading — Complaint— Sufticiency.  A 
servant's  complaint  alleging  defendant's  corporate  capacity,  its 
ownership  of  the  mine,  the  employment  of  plaintiff,  his  place  of 
work,  the  location  of  the  shaft  in  which  the  cage  was  operated,  its 
relation  to  plaintiff's  place  of  work,  the  purpose  of  the  cage,  how 
it  was  operated  by  the  engineer,  the  employment  of  the  engineer,  his 
duties  in  respect  to  the  cage  and  the  persons  being  carried  therein, 
the  carelessness  of  defendant  company  in  failing  to  employ  a  com- 
petent engineer  J  and,  finally,  the  carelessness  and  negligence  of 
both  the  engineer  and  the  company  in  operating  the  cage  while 
attempting  to  convey  plaintiff  to  his  place  of  work,  together  with  the 
consequent  injury  to  him  and  his  claim  for  damages — ^is  sufficient. 
(Page  298.) 

2.  Master  and  Servant — ^Injuries  to  Servant — ^Vicb  Prinoipal.  An 
engineer  whose  duty  was  to  operate  a  mine  hoist  carrying  miners  to 
and  from  a  lower  level  was,  as  to  such  miners,  a  vice  principal,  for 
whose  acts  the  operator  was  liable.     (Page  299.) 

3.  Master  and  Servant — Injuries  to  Servant — Pleading.  It  is  not 
objectionable  to  charge  both  the  mine  owner  and  a  hoist  operator 
with  negligence  in  injuring  a  minor  by  dropping  the  hoist,  the  hoist 
operator  being  a  vice  principal.     (Page  299.) 

4.  Master  and  Servant — Injuries  to  Servant — Fellow  Servant. 
An  engineer  whose  duty  was  to  operate  a  mine  hoist  carrying  miners 
to  and  from  a  lower  level  was  not,  as  to  a  miner  injured  by  the 
negligent  dropping  of  the  cage,  a  fellow  servant.     (Page  299.) 

5.  Master  and  Servant— Question  for  Jury — Happenings  op  Acci- 
dent. (Page  299.)  Though  it  is  not  strictly  a  case  of  res  ipsa  lo- 
quitur, it  is  negligence  as  a  matter  of  law  for  an  engineer  operating 
an  electrically  operated  hoist  cage  in  a  mine  to  forget  to  set  the 
clutch  when  he  releases  the  brake  whereby  the  cage  was  suffered  to 
drop  by  its  own  weight,  and  the  weight  of  its  cargo,  a  vertical  depth 
of  no  feet  to  the  injury  of  a  miner  therein.     (Page  299.) 
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6.  Damages — ^Aggravation.  Where  the  servant's  broken  leg  was  set, 
but  in  his  delirium  the  cast  was  broken,  and  the  bones  could  not  be 
reset  without  loss  of  the  leg,  and  a  new  cast  was  put  on  without  the 
bones  bei&g  in  apposition,  the  amount  awarded  the  servant  should 
not  be  diminished  because  of  anything  the  physicians  did  or  failed 
to  do.    (Page  301.) 

Appeal  from  District  Court,  Third  District;  Hon.  T.  D. 
Lewis,' Judge, 

Action  by  James  Famon  against  the  Silver  King  Coalition 
Mines  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

Dickson,  Ellis,  Ellis,  &  Schulder  and  Marioneaux,  Stott  dk 
Beck  for  appellant. 

Weher  <&  Olson  for  respondent. 

THURMAN,  J. 

The  respondent,  a  miner,  was  severely  injured  while  in  the 
employment  of  defendant  corporation  in  one  of  its  mines  in 
Park  City,  Utah.  His  place  of  work  was  on  the  600-foot  level 
of  what  is  known  as  the  Alliance  Tunnel.  His  mode  of  ingress 
and  egress  to  and  from  his  place  of  work  was  by  means  of 
a  vertical  double  compartment  shaft  extending  from  the 
500-foot  level  downward  in  which  a  cage  was  operated  by  an 
engineer  employed  by  the  defendant  company.  The  cage 
was  operated  by  means  of  an  electric  engine  controlled  and 
manipulated  by  the  engineer,  whose  place  of  work  was  on  the 
50G-foot  level,  about  thirty  feet  from  the  top  of  the  shaft. 
A  cage  was  connected  with  the  engine  by  a  steel  cable,  and 
it  was  the  duty  of  the  engineer,  by  means  of  the  engine,  to 
lower  and  raise  the  cage  as  might  be  necessary  for  the  purpose 
of  carrying  men  to  and  from  their  places  of  work  on  the  lower 
levels  of  the  mine.  The  cage  in  its  downward  course  was 
controlled  by  the  engineer  by  means  of  a  brake  and  clutch. 
When  the  men  were  in  the  cage  and  ready  to  be  lowered, 
they  would  give  a  signal  to  the  engineer,  who  would  release 
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the  brake  and  simultaneously  set  the  clutch.  The  clutch 
prevented  the  cage  from  dropping  to  the  bottom  by  its  own 
weight.  On  the  date  of  the  accident  in  which  the  plaintiff 
was  injured,  he  and  another  miner  entered  the  cage  qp  the 
500-foot  level  for  the  purpose  of  being  lowered  to  the  600- 
foot  level,  their  place  of  work.  They  gave  the  signal  to  the 
engineer,  who  immediately  released  the  brake,  and,  according 
to  his  own  admission,  forgot  to  set  the  clutch.  The  result  was, 
the  cage,  by  force  of  gravity,  suddenly  dropped  to  and  upon 
a  bulkhead  constructed  across  the  shaft  at  a  point  ten  feet 
below  the  600-foot  level.  The  cage  dropped  by  its  own 
weight  and  the  weight  of  its  cargo  a  vertical  distance  of  110 
feet,  and,  necessarily,  fell  with  tremendous  impact  upon  the 
bulkhead  below.  The  plaintiff  was  severely  injured  in  the 
fall.  His  left  leg  was  fractured  between  the  knee  and  hip 
about  the  middle  of  the  long  bone.  His  foot  was  crushed  and 
lacerated  on  the  bottom,  and  his  whole  side,  clear  up  into  the 
shoulder,  was  bruised,  contused,  and  had  begun  to  become 
discolored,  due  to  extravasation  of  blood  in  the  tissues,  at 
the  time  Ihe  physician  made  his  first  examination.  Plaintiff 
was  taken  to  the  hospital  in  Park  City  and  treated  for  his 
injuries.  After  he  had  been  there  for  several  days,  by  some 
means  unexplained,  the  cast,  which  had  been  used  by  the 
physicians  in  setting  his  limb  and  holding  the  broken  bones  in 
apposition  so  that  the  ends  would  knit  together,  becaine  dis- 
placed and  pushed  down.  The  upper  part  of  the  leg  became 
out  of  place.  The  bones,  instead  of  being  in  apposition,  lapped 
over.  A  new  cast  was  put  on  the  leg  in  that  condition.  No 
weight  was  attached  or  used  on  account  of  his  nervous  con- 
dition and  the  expressed  fear  of  the  attending  physician  that 
he  would  be  more  likely  to  lose  his  leg.  The  injury  to  the 
plaintiff  was  permanent.  He  brought  this  action  to  recover 
damages.  The  case  was  tried  to  a  jury,  and  a  verdict  rendered 
in  his  favor.  The  defendant  corporation  appeals  and  assigns 
numerous  errors,  but  relies  mainly  on  the  following  : 

"The  court  erred  in  overruling  appellant's  objection  made 
at  the  trial  to  any  evidence  being  received  in  this  action  on 
the  ground  that  the  plaintiff  failed  to  state  a  cause  of  action." 
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'*The  court  erred  in  giving  to  the  jury  the  following  por- 
tion of  instruction  No.  6:  *The  court  instructs  you  in  this 
case,  as  a  matter  of  law,  that  the  dropping  of  the  cage  in  the 
manner  shown  by  the  undisputed  evidence  in  the  case  occurred 
through  the  negligence  of  the  defendant  Johnson,  and  that 
for  such  negligence  both  defendants  Johnson  and  the  Mining 
Company  are  equally  responsible  to  the  plaintiff.     •     •     •' " 

**The  court  erred  in  giving  the  jury  the  following  portion 
of  instruction  No.  13:  *The  amount  you  are  to  award  the 
plaintiff  should  not  be  diminished  because  of  anything  the 
physicians  did  or  failed  to  dow'  " 

*'The  court  erred  in  refusing  to  give  to  the  jury  the  appel- 
lant's request  No.  1,  which  was  as  follows:  *The  court  in- 
structs the  jury  that  under  the  undisputed  evidence  in  this 
case  the  engineer  Johnson  was  a  fellow  servant  of  the  plain- 
tiff, and  that  the  defendant  Silver  King  Coalition  Mines 
Company  is  therefore  not  liable  to  the  plaintiff  for  the  injury 
which  he  sustained,  and  your  verdict  must  be  in  favor  of  the 
defendant  Mining  Company.'  " 

The  proposition  of  appellant  relied  on  in  its  first  assign- 
ment of  error,  that  **the  complaint  fails  to  state  a  cause  of 
action,"  will  now  be  considered.    The  complaint,  in  substance, 
alleges:    (1)  Defendant's  corporate  capacity;   (2)   its 
ownership  of  the  mine;    (3)  the  employment  of  plain-  1 

tiff;  (4)  his  place  of  work;  (5)  the  location  of  the 
shaft  in  which  the  cage  was  operated;  (6)  its  relation  to 
plaintiff's  place  of  work;  (7)  the  purpose  of  the  cage;  (8) 
how  it  was  operated  by  the  engineer;  (9)  the  employment 
of  the  engineer;  (10)  his  duties  in  respect  to  the  cage  and 
the  persons  being  carried  therein;  (11)  the  carelessness  of 
defendant  company  in  failing  to  employ  a  competent  engi- 
neer ;  and,  finally,  the  carelessness  and  negligence  of  both  the 
engineer  and  the  company  in  operating  the  cage  while  at- 
tempting to  convey  plaintiff  to  his  place  of  work,  together 
with  the  consequent  injury  to  him  and  his  claim  for  damages. 
Not  a  single  element  of  a  good  complaint  against  both  defen- 
dants is  omitted,  although  it  may  not  be  perfect  in  form  as 
against  objections  made  by  a  hypercritical  pleader  seeking 
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for  technical  defects.  Plaintiflf  had  the  right  to  charge  as 
many  acts  or  omissions  constituting  negligence  as,  in  the  mind 
of  the  pleader,  the  circumstances  warranted,  and  to  rely  upon 
one  or  all,  according  to  the  facts,  without  being  subject  to 
the  charge  of  switching  from  one  theory  to  another. 

The  defendant  Johnson,  under  the  allegations  of  the  com- 
plaint, was  a  vice  principal  of  the  defendant  corporation,  and 
was  employed  to  do  work  which  could  only  be  done  by  the 
company;  and  the  company  was  responsible  for  the 
manner  in  which  he  did  it,  and  could  not,  even  if  it  2, 3 
desired,  evade  the  responsibility  or  shift  the  burden  to 
the  shoulders  of  another.  Hence  the  negligence  of  Johnson 
was  also  the  negligence  of  the  company,  and  the  charge 
against  both  was  therefore  not  objectionable  from  the  stand- 
point of  good  pleading.  Taking  from  the  jury,  for  failure 
of  proof,  the  charge  of  negligence  in  employing  the  engineer, 
did  not  and  could  not  affect  the  other  allegations  charging 
both  defendants  with  negligence  in  operating  the  cage.  This 
assignment  of  error  is  manifestly  without  merit. 

In  this  connection  we  may  as  well  consider  the  trial  court's 
refusal  to  instruct  the  jury  as  requested  by  the  defendant, 
that   the   engineer   Johnson   and   the   plaintiff   were   fellow 
servants.     This  refusal  of  the  court   is   assigned   as 
error,  but  it  is  doubtful  if  appellant  relies  on  it,  inas-  4 

much  as  it  is  barely  referred  to  in  the  argument. 
What  we  have  already  said  in  this  opinion  practically  dis- 
poses of  this  question  also.  The  relation  of  the  parties  to 
each  other  and  to  the  company,  the  nature  of  their  work,  and 
the  places  where  they  worked,  rendered  it  impossible  for 
them  to  have  been  fellow  servants  under  any  theory  of  the 
law  as  declared  by  our  statute.  This  assignment,  therefore, 
cannot  be  sustained. 

But  it  is  assigned  as  error,  and  urged  with  much  force, 
that  the  trial  court  erred  in  instructing  the  jury  as  matter 
of  law  that  the  dropping  of  the  cage  in  the  manner  shown 
by   the   undisputed    evidence    in    the    case    occurred 
through  the  negligence  of  the  defendant  Johnson,  and  5 

that  for  such  negligence  both  defendants,  Johnson  and 
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the  mining  company,  were  equally  responsible  to  the  plaintiff. 
We  have  taxed  our  mentality  in  a  conscientious  endeavor  to 
prepare  a  proper  instruction  that  could  have  submitted  this 
matter  to  the  jury  as  a  question  of  fact.  Every  instruction 
we  have  been  able  to  conceive  of,  if  given,  would  have  been 
manifest  error  against  the  plaintiff. 

While  this  is  not  a  case  of  res  ipsa  loquitur,  it  is  just  as 
conclusive,  and,  if  possible,  more  convincing  and  satisfactory, 
as  proof  of  the  fact. 

The  defendant  Johnson  was  the  company's  engineer.  His 
duty,  as  disclosed. by  the  record,  was  to  operate  the  cage  for 
the  purpose  of  carrying  men  and  material  to  and  from  the 
lower  workings  of  the  mine.  If  the  engineer  kept  control 
of  the  cage  by  properly  using  the  brake  and  clutch,  there 
was  little  or  no  danger.  If,  by  inattention  to  these  simple 
details,  he  lost  control,  disaster  would  result.  His  mind  was 
not  engrossed  by  attention  to  other  duties.  It  was  a  posi- 
tion of  grave  responsibility,  but  the  duties  pertaining  to  it 
were  so  simple  and  free  from  complications  as  to  render  it 
almost  impossible  to  fail  in  a  proper  performance  of  them, 
except  through  a  want  of  care  constituting  negligence.  The 
plaintiff,  as  before  stated,  on  the  occasion  of  the  accident 
entered  the  cage  to  be  lowered  into  the  mine.  The  signal  to 
lower  was  given  to  the  engineer  in  the  usual  manner.  He 
released  the  brake,  but  did  not  set  the  clutch.  The  result 
was  inevitable.  The  cage,  in  which  were  the  plaintiff  and  a 
fellow  laborer,  suddenly  dropped  to  a  depth  of  110  feet,  and, 
in  the  language  of  plaintiff's  companion,  who  was  a  witness, 
** smashed  into  the  bulkhead"  below.  The  plaintiff  was,  as 
before  stated,  severely  injured.  The  only  excuse  offered  by 
the  engineer  for  failing  to  set  the  clutch  was  that  **it  slipped '* 
his  "mind";  in  other  words,  he  forgot  it.  He  forgot  to 
perform  one  of  the  most  important  duties  that  was  ever  im- 
posed by  a  master  upon  a  servant.  There  is  no  possible 
excuse  in  law  for  such  neglect.  The  instruction  of  the  trial 
court  was,  in  effect,  the  only  proper  instruction  that  could 
have  been  given  under  the  undisputed  facts.  It  therefore 
became  a  question  of  law,  and  the  court  did  not  err  when  it 
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took  it  from  the  jury.    Labatt,  Master  and  Servant  (2d  Ed.) 
vol.  4,  p.  4995 ;  Cyc.  vol.  38,  p.  1534,  note  34,  and  cases  cited. 

There  is  but  one  question  remaining  to  be  disposed  of, 
but  the  zeal  and  earnestness  of  appellant's  counsel  in  maintain- 
ing the  validity  of  their  contention  on  this  point  implies 
a  conviction  which  calls  for  a  careful  examination 
of  the  question.    In  its  fifth  assignment  of  error  ap-  6^ 

pellant  charges  that  the  court  erred  in  giving  to  the 
jury  the  following  portion  of  instruction  No.  13:  "The 
amount  you  are  to  award  the  plaintiff  should  not  be  dimin- 
ished because  of  anything  the  physicians  did  or  failed  to  do." 
Whether  this  instruction  was  valid  or  invalid  depends,  of 
course,  upon  the  facts  and  circumstances  of  the  case  and 
the  law  applicable  to  such  facts,  rather  than  upon  proposi- 
tions of  law  applicable  to  a  different  state  of  facts. 

As  already  stated,  after  plaintiff  was  taken  to  the  hospital 
his  injuries  were  dressed  by  the  physicians.  The  ends  of  the 
broken  bones  of  his  leg  were  brought  together  in  apposition 
so  they  would  knit.  The  leg  was  then  placed  in  a  plaster 
cast.  Other  treatment  was  administered,  but  it  is  not  perti- 
nent here.  After  he  had  been  in  the  hospital  for  several  days 
under  treatment,  the  attending  physician  was  called  to  the 
hospital  and  found  that  the  cast  had  been  pushed  down  on 
the  leg.  The  upper  part  of  the  leg  was  not  in  position.  The 
attending  physician  called  in  another  physician.  They  put  a 
new  cast  on  the  leg  and  put  the  patient  to  bed  without  any 
weights  on  the  limb.  They  decided  if  they  put  weights  on 
they  might  lose  the  foot  and  the  lower  part  of  the  leg.  His 
nervous  condition  would  not  allow  the  use  of  weights,  as  the 
weights  would  be  pulled  one  way  or  the  other  and  he  would 
be  more  likely  to  lose  his  leg.  Instead  of  the  bones  being  in 
apposition,  as  they  were  when  first  set,  they  had  become  dis- 
placed about  two  inches.  They  tried  to  replace  the  bones, 
but  could  not  do  it.  They  put  on  a  new  cast  while  the  leg 
was  in  that  condition.  It  would  have  required  considerable 
force  to  pull  the  bones  into  position.  They  would  have  done 
more  iojury  to  the  leg  below  than  the  overlapping  of  the 
bones  would  cause. 
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The  foregoing  is  the  substance  of  the  testimony  on  that 
point  of  the  attending  physician,  Dr.  Browning.  Upon  the 
point  that  the  limb  could  not  be  restored  to  apposition  and 
weights  put  on  under  the  circumstances,  this  testimony  is 
corroborated  by  Dr.  LeCompte,  the  assisting  physician.  The 
testimony  also  strongly  tends  to  show  that  for  several  days 
before  the  cast  became  loose  and  displaced,  and  at  about  that 
time,  plaintiff  was  more  or  less  delirious,  unconscious,  and 
restless.  There  was  also  some  evidence  to  the  effect  that 
plaintiff  had  indulged  in  intoxicants  and  became  intoxicated. 
Appellant  contends  that  this  accounts  for  the  condition  he 
was  found  in  when  the  cast  became  displaced;  that  while  in 
a  state  of  intoxication  he  himself  removed  the  cast  and  thus 
became  responsible  for  the  increased  injury.  Respondent 
denies  that  he  became  intoxicated,  and  attributes  the  dis- 
placement of  the  caste  to  his  unconscious  movements  while  in 
a  delirious  condition.  The  court,  by  its  instruction,  fairly 
submitted  this  question  to  the  jury.  He  instructed  them  to 
the  effect  that  the  plaintiff  could  not  recover  for  increased 
injury  caused  by  his  own  willfulness  or  negligence.  The 
verdict  of  the  jury  is  therefore  conclusive  against  appellant's 
contention  that  any  increased  injury  to  the  plaintiff  was  due 
to  his  own  willfulness  or  negligence. 

This  brings  us  back  to  the  particular  question  under  review, 
Did  the  court  err  in  instructing  the  jury  that  the  damages 
to  be  awarded  the  plaintiff  should  not  be  diminished  by  any- 
thing the  physicians  did  or  failed  to  do!  The  question  arises, 
What  did  the  physicians  do  to  increase  the  injury!  As  far 
as  the  record  discloses,  they  did  nothing  that  could  have  had 
that  effect.  They  found  the  plaintiff  in  a  certain  condition, 
for  which  they  were  not  in  any  sense  responsible.  They  found 
him  with  the  cast  slipped  down  and  the  broken  bones  lapping 
one  over  the  other.  They  did  their  best,  under  the  circum- 
stances, according  to  their  testimony.  They  put  on  a  new 
cast  in  the  condition  the  limb  was  in  without  effecting  an 
apposition  of  the  broken  bones,  and  without  attaching  weights 
to  the  limb.  This,  they  concluded,  would  be  impracticable 
and  exceedingly  dangerous.    So  far  from  doing  anything  to 
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increase  the  injury,  what  they  did  was  a  distinct  benefit,  and 
left  the  limb  in  better  condition  than  they  found  it. 

The  next  question  is,  What  did  the  physicians  fail  to  do 
that  increased  the  injury?  This  question  has  already  been 
answered.  The  testimony  tends  to  show  that  all  was  done 
that  could  be  done  without  making  matters  worse.  We  have 
the  uncontroverted  opinion  of  Dr.  Browning  and  Dr. 
LeCompte,  graduates  of  medical  colleges  and  physicians  of 
standing  and  repute.  If  their  professional  opinions  as  to  what 
could  be  done,  or  what  should  have  been  done  under  the  cir- 
cumstances, were  incorrect,  they  ought  to  have  been  contro- 
verted and  the  truth  made  to  appear.  But  they  were  not, 
and  their  testimony  and  professional  opinions  stand  in  the 
record  as  uncontroverted  facts.  Unless,  therefore,  the  law  is 
such  that  a  party  who  is  responsible  for  an  original  injury 
may,  nevertheless,  be  relieved  from  responsibility  for  an 
aggravation  of  that  injury  by  accidental  means,  we  cannot 
conceive  how  appellant  in  the  case  at  bar  can  escape  liability 
for  whatever  injuries  the  plaintiff  has  sustained.  It  is  neces- 
sary, therefore,  to  give  due  consideration  to  the  authorities 
cited  by  appellant  in  support  of  its  contention. 

Appellant  cites  the  following  cases:  Secord  v.  St.  Paul, 
M.  &  M.  Raaway  Co.  (C.  C.)  18  Fed.  221;  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Co.  v.  Sullivan,  141 
Ind.  83,  40  N.  E.  138,  27  L.  R.  A.  840,  50  Am.  St.  Rep.  313; 
Eighmy  v.  Union  Pacific  EaUway  Co.,  93  Iowa,  538,  61  N.  W. 
1056,  27  L.  R.  A.  296;  York  v.  Chicago,  Milwaukee  <&  St.  Paul 
Railway  Co.,  98  Iowa,  544,  67  N.  W.  574;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Zeiler,  54  Kan.  340,  38  Pac.  282;  South 
Florida  R.  Co.  v.  Price,  32  Fla.  46,  13  South,  638;  Union 
Pacific  R.  Co.  v.  Artist,  60  Fed.  365,  9  C.  C.  A.  14,  23  L.  R.  A. 
581 ;  4  L.  R.  A.  (N.  S.)  66,  subdiv.  4;  notes  17  I/.  R.  A.  (N.  S.) 
1168;  Texas  Central  Railway  Co.  v.  Zumwalt,  30  L.  R.  A. 
(N.  S.)  1206;  40  L.  R.  A.  (N.  S.)  486. 

Secord  v.  Railway  Co.,  supra,  is  similar  to  the  case  at  bar 
only  in  respect  to  the  form  of  action.  The  plaintiff  sought 
to  recover  damages  for  a  personal  injury.  The  question  as 
to  increased  injury  on  account  of  negligence  of  the  physicians 
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arose  incidentally  during  the  progress  of  the  case,  the  same  as 
in  the  present  case.  The  opinion  is  merely  instructions  to  the 
jury  rendered  by  a  federal  district  court  during  the  trial 
of  the  case,  and  is  subject  to  the  criticism  made  by  respondent, 
that  it  is  not  an  opinion  by  an  appellate  court  or  on  motion 
for  a  new  trial,  where  opportunity  is  afforded  for  a  deliberate 
exercise  of  calm  and  enlightened  judgment.  But,  in  addition 
to  this,  the  case  is  one  in  which  the  court  submits  to  the  jury 
two  questions  of  fact,  namely :  (1)  Whether  or  not  the  plaintiff 
himself  was  guilty  of  contributory  negligence;  and  (2) 
whether  or  not  the  attending  physician  selected  by  the  com- 
pany was  negligent  in  his  treatment  and  the  injury  to  the 
plaintiff  was  thereby  increased.  In  either  case,  if  answered 
in  the  affirmative,  the  court  states  the  law  to  be  that  plaintiff 
could  not  recover.  But  as  we  have  shown  in  the  present  case, 
the  jury,  by  its  verdict,  found  the  plaintiff  was  not  guilty 
of  either  willfulness  or  negligence,  and  the  undisputed  facts 
show  the  physicians  were  not.  In  our  judgment,  respondent 
concedes  too  much  when  it  admits  that  the  Secord  Case  sup- 
ports appellant's  contention. 

In  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.  v. 
Sullivan,  supra,  the  plaintiff  sued  the  defendant  direct  for 
damages  incurred  by  the  alleged  malpractice  of  a  company 
physician  in  amputating  his  arm  while  treating  him  for  an 
injury  to  his  hand,  which  occurred  while  engaged  in  coupling 
cars  on  defendant's  railroad.  The  physician  administered 
chloroform  to  the  plaintiff  under  promise  to  him  that  he  would 
not  amputate  his  arm  while  under  its  influence.  The  original 
injury  was  apparently  lost  sight  of  entirely.  There  was  no 
claim  for  damages  on  that  account.  The  court  held  that  if 
the  defendant  in  that  case  used  reasonable  care  in  selecting 
a  competent  physician  it  was  not  responsible  for  his  acts  or 
omissions.  This  seems  to  be  the  law  in  a  case  of  that  kind, 
but  it  has  no  application  to  the  facts  of  this  case. 

In  Eighmy  v.  U.  P.  Ry.  Co.,  supra,  the  plaintiff,  a  brakeman, 
while  coupling  cars  on  defendant's  road,  had  his  hand  crushed 
between  the  bumpers  of  the  cars.  He  sued  for  damages  on  two 
counts— one  directly  for  the  injury  occurring  in  the  accident ; 
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the  other  for  negligent  treatment  by  the  company  physician. 
On  the  first  count  the  special  verdict  of  the  jury  went  far 
towards  establishing  plaintiff's  contributory  negligence.  The 
jury  returned  a  general  verdict  for  plaintiflf  for  $1,500 
damages.  This  is  another  case  in  which  the  court  held  that 
the  duty  of  defendant  was  discharged  when  it  selected  a 
reasonably  competent  physician,  and  that  in  such  case  it  was 
not  responsible  for  his  negligence.  It  is  not  necessary  for 
us  to  express  an  opinion  as  to  whether  or  not  we  approve 
that  opinion.  It  is  sufficient  to  say  it  has  no  application 
in  a  case  where,  as  matter  of  law,  the  court  is  able  to  say  the 
physician  was  not  negligent. 

York  V.  Chicago,  Milwaukee  &  St  Paul  Ry.  Co,,  supra. 
In  this  case  the  plaintiff's  intestate  was  injured  in  a  collision 
and  was  treated  by  a  physician  selected  by  the  company.  The 
injury  proved  fatal.  Plaintiff  sued  for  damages.  The  case 
was  tried  by  a  jury.  At  the  close  of  the  evidence  the  court 
directed  a  verdict  for  the  defendant.  Damages  were  claimed 
both  on  account  of  the  accident  and  the  negligence  of  the 
physician.  Having  found  that  the  defendant  was  not  liable 
for  the  accident,  the  court  applied  the  ordinary  rule  that 
defendant  was  not  liable  for  the  negligence  of  its  physicians 
if  it  used  ordinary  care  in  selecting  reasonably  competent 
persons. 

Atchison,  T.  &  8.  F.  B.  Co.  v.  Zeiler,  supra.  In  this  case 
plaintiff's  intestate  was  injured  in  a  railroad  accident  on 
defendant's  railroad  and  subsequently  died.  The  action  was 
for  both  the  original  injury  occurring  in  the  accident  and  for 
negligent  treatment  by  the  physician.  As  to  the  original 
injury,  defendant  was  held  not  liable,  as  the  injury  resulted 
from  the  negligence  of  a  fellow  servant.  On  the  question  of 
negligent  treatment  by  the  physician,  the  court  held  in  ac- 
cordance with  the  usual  rule;  there  being  no  allegation  or 
proof  that  the  physician  employed  was  not  competent  or 
skilled  in  his  profession,  the  company  could  not  be  held  liable 
for  his  negligence. 
Vol.  50—20 
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Union  Pacific  R.  R.  Co.  v.  Artist,  supra.  The  question  to  be 
decided  in  this  case  is  thus  put  by  the  learned  judge  who 
rendered  the  opinion: 

' '  Was  the  company  liable  for  the  malpractice  of  the  physicians  or  the 
carelessness  of  the  attendants  at  the  hospital,  if  that  hospital  was  main- 
tained as  a  charitable  enterprise  and  not  for  the  purpose  of  deriving 
profit  from  it!" 

The  court  decided  it  was  not.  The  question  put  and 
determined  by  the  court  shows  that  the  case  has  no  applica- 
tion here. 

The  case  and  notes  in  17  L.  R.  A.  (N.  S.),  30  L.  R.  A.,  and 
40  L.  R.  A.  (N.  S.)  shed  no  light  whatever  on  the  question 
now  under  review.  They  are  generally  to  the  same  effect  as 
the  cases  we  have  examined. 

In  view  of  the  facts  found  and  opinion  expressed  before  com- 
mencing a  review  of  these  cases,  it  was  perhaps  unnecessary 
to  devote  the  time  we  have  to  their  consideration.  Our 
excuse  for  so  doing  has  been  promoted  by  a  desire  to  make 
our  position  as  clear  and  free  from  doubt  as  possible.  Finding, 
as  we  do  from  the  record  before  us,  that  the  increased  injury 
to  the  plaintiff  was  not  due  to  his  own  negligence  or  will- 
fulness, or  to  any  intervening  efficient  cause,  it  follows  as 
a  matter  of  law,  that  it  must  be  attributed  to  the  original 
injury  resulting  from  the  negligence  of  the  defendant.  This 
being  the  view  of  the  court,  it  is  not  necessary  to  review  the 
authorities  cited  by  respondent  or  the  other  assignments  of 
error. 

The  judgment  of  the  trial  court  is  affirmed,  respondent  to 
recover  costs. 

PRICK,  C.  J.,  and  McCARTY,  CORPMAN,  and  GIDEON, 
JJ.,  concur. 
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BADGER  COAL  &  LUMBER  CO.  v.  OLSEN  et  al. 
,    (JACOB,  Intervener.) 

No.  3048.    Decided  September  10,  1917.     (167  Pac.  680.) 

1.  Mechanics'  Liens — Enforcement  op  Lien — Parties.  Under 
Mechanics'  Lien  Law  (Comp.  Laws  1907,  sections  1372-1400),  any 
person  who  claims  a  mortgage  or  other  lien  on  premises  on  which 
mechanics '  liens  are  sought  to  be  foreclosed  in  an  action  in  equity  may 
be  made  a  party  and  his  right  to  claim  a  lien  may  be  litigated.' 
(Pafe  311.) 

2.  Mortgages — Mechanics  '  Liens — Priority.  Where  the  purchaser  of 
lots  gave  a  blanket  mortgage  limiting  the  amount  on  any  one  lot  to 
$350,  and  began  erection  of  a  dwelling  house  on  one  lot  for  which 
petitioners  furnished  materials,  and  the  mortgagee  released  the  lot 
from  the  blanket  mortgage  and  took  two  new  mortgages  in  a  sum 
approximating  the  value  of  the  house  and  the  lot,  such  transaction 
was  not  a  renewal  of  the  old  mortgage,  but  was  done  for  the  purpose 
of  securing  increased  security  on  the  old  debt,  and  therefore 
mechanics '  liens  acquired  prior  to  the  taking  of  the  second  mortgage 
were  superior  to  such  mortgage.     (Page  313.) 

3.  Mechanics'  Liens— Foreolositrb — Surplus — Mortgages.  After 
the  satisfaction  of  the  mechanics '  liens  the  mortgagee  was  entitled  to 
any  surplus,  and  it  was  error  to  decree  that  he  had  no  right  or  interest 
in  the  land.     (Page  315.) 

Appeal  from  District  Court,  Second  District;  Hon.  N.  J. 
Harris,  Judge. 

Action  by  the  Badger  Coal  &  Lumber  Company  against 
N.  C.  Olsen  and  wife  and  another,  wherein  Emil  H.  Jacob 
intervened. 

Prom  the  degree  rendered,  defendant  T.  P.  Terry  appeals. 

Remanded,  with  directions  to  modify. 

George  Halverson  for  appellant. 

C.  R.  Uollingsworth  for  respondent. 


^Cain  V.  Parfttt,  48  Utah,  81,  158  Pac.  448. 
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PRICK,  C.  J. 

The  Badger  Coal  &  Lumber  Company,  hereinafter  called 
company,  commenced  this  action  against  the  defendants  N.  C. 
Olsen  and  Marie  Olsen  to  forclose  a  mechanic's  lien  on 
premises  owned  by  said  defendants.  T.  P.  Terry,  hereinafter 
called  appellant,  was  made  a  party  to  the  action  upon  the 
alleged  ground  that  he  claimed  **some  estate  or  interest'*  in 
the  premises  on  which  the  company  claimed  the  mechanic's 
lien,  but  it  was  further  alleged  that  the  said  claim  was 
*' without  any  right  whatever."  The  Olsens  did  not  appear 
in  the  action.  In  order  to  bring  in  all  other  mechanics'  lien 
claimants  the  appellant  duly  published  the  notice  required 
by  Comp.  Laws  1907,  section  1391.  Pursuant  to  such  notice, 
one  Emil  H.  Jacob  appeared  in  the  action  and  filed  an  answer 
and  cross-complaint,  in  which  he  set  up  a  mechanic's  lien 
against  the  Olsens  and  the  property  in  question. 

The  appellant  demurred  to  plaintiff's  complaint.  The 
demurrer  was  overruled,  whereupon  he  filed  an  answer,  in 
which  he  set  up  two  notes,  one  for  $675,  dated  December  15, 
1914,  and  one  for  $500,  dated  Pebruary  6,  1915,  which  notes 
were  secured  by  two  mortgages  on  the  premises  on  which 
the  mechanics'  liens  aforesaid  were  claimed,  and  which 
mortgages  are  dated  the  same  as  said  notes;  and  he  prayed 
judgment  for  the  amount  of  the  two  notes,  that  his  mortgages 
be  declared  superior  to  the  mechanics'  liens,  that  the  same 
be  foreclosed  and  the  premises  sold,  that  the  proceeds  of  such 
sale  be  first  applied  to  the  payment  of  said  notes  and 
mortgages,  and  for  general  relief. 

The  facts  found  by  the  court,  briefiy  stated,  are  that  the 
appellant,  on  August  24,  1914,  was  the  owner  of  a  certain 
parcel  of  real  estate  in  Ogden  City,  Weber  County,  Utah, 
which  real  estate  is  fully  described ;  that  on  said  day  he  sold, 
and  by  proper  deed  conveyed,  said  real  estate  to  the  de- 
fendant N.  C.  Olsen,  who,  with  his  wife,  Marie  Olsen,  on  the 
date  last  aforesaid,  executed  and  delivered  six  certain  promis- 
sory notes  to  the  appellant,  five  of  which  were  for  $1,000 
each,  and  the  sixth  was  for  $1,200,  aggregating  the  sum  of 
$6,200,  which  was  the  consideration  or  purchase  price  Olsen 
agreed  to  pay  for  said  real  estate ;  that  on  said  date,  to  secure 
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the  payment  of  said  six  notes,  said  Olsens  duly  executed  and 
delivered  a  mortgage  to  the  appellant  in  which  they  mort- 
gaged all  of  said  real  estate  for  the  purpose  aforesaid;  that 
said  mortgage  contained  the  following : 

*'It  is  hereby  mutually  agreed  by  and  between  the  parties 
herein  that  the  first  parties  are  to  subdivide  the  above- 
described  mortgaged  premises  into  lots;  the  second  party, 
his  heirs  or  assigns,  agrees  to  make  a  partial  release  of  this 
mortgage  as  to  any  lot  included  therein,  at  the  request  of 
the  first  parties,  and  upon  the  payment  to  the  said  second 
party,  his  heirs  or  assigns,  the  following  sum  of  money  for 
the  lots  designated,  as  follows:  The  sum  of  $200  for  each 
of  the  west  ten  lots  contained  in  the  above-described  tract 
of  land,  and  the  sum  of  $350  each  for  aU  other  lots  contained 
in  the  above-described  tract  of  land.  The  size  of  said  lots 
to  be  as  follows :  All  lots  south  of  Eighth  street  and  fronting 
thereon  to  be  42  feet  in  width ;  all  lots  north  of  Eighth  street 
and  fronting  thereon  to  be  44.33  feet  in  width.'' 

The  court  further  found  that,  pursuant  to  the  foregoing 
agreement,  Olsen  subdivided  said  real  estate  into  39  lots,  and 
numbered  them  from  1  to  39  inclusive ;  that  in  the  fall  of  1914 
said  Olsen  commenced  the  construction  of  a  dwelling  house 
on  lot  10,  being  one  of  said  39,  which  is  the  particular  lot 
in  question  here,  and  on  which  said  mechanics'  liens  are 
claimed  and  on  which  said  two  mortgages  for  $675  and  for 
$500,  respectively,  were  given  by  said  Olsens;  that  between 
November  12  and  December  31,  1914,  said  company,  under  an 
express  agreement  with  said  Olsen,  sold  and  delivered 
materials  which  were  used  in  the  construction  of  said  dwelling 
house,  amounting  to  the  sum  of  $352.35;  that  said  company 
duly  complied  with  the  provisions  of  the  mechanics'  lien 
statute  of  this  state,  and  is  entitled  to  a  mechanic's  lien  on 
said  lot  10,  together  with  the  improvements  thereon,  for  said 
sum  of  $352.35;  together  with  legal  interest,  and  for  $25 
as  an  attorney's  fee;  that  between  November  7  and  December 
29,  1914,  said  Emil  H.  Jacob,  under  an  express  agreement 
with  said  Olsen,  performed  labor  on  said  dwelling  house 
amounting  to  the  sum  of  $115 ;  that  said  Jacob  has  complied 
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with  all  the  provisions  of  the  mechanics^  lien  statute  of  this 
state,  and  is  entitled  to  a  mechanic's  lien  on  said  lot  10  and 
the  improvements  thereon  for  said  sum  of  $115,  together  with 
legal  interest,  and  $25  as  an  attorney's  fee;  that  on  December 
15,  1914,  the  appellant  duly  released  said  lot  10  from  said 
mortgage  of  $6,200,  which  release  was  duly  recorded  on 
December  17,  1914;  that  on  December  15,  1914,  said  OlsMis 
executed  and  delivered  to  said  appellant  a  note  for  $675,  with 
10  per  cent,  interest,  and  on  the  same  date  executed  and 
delivered  to  him  a  mortgage  for  $675  on  said  lot  10  to  secure 
the  payment  of  said  note;  that  said  mortgage  was  duly 
recorded  on  December  17,  1914;  that  on  February  6,  1915, 
said  Olsens  also  executed  and  delivered  to  said  appellant 
a  note  for  $500,  with  10  per  cent,  interest,  and  on  said  date 
executed  and  delivered  a  mortgage  for  $500  on  said  lot  10 
to  secure  the  payment  of  said  note,  which  mortgage  was  duly 
recorded  February  18,  1915.  The  court  also  found  that  there 
''was  no  consideration  whatever  passing  from  said  defendant 
Terry  to  the  defendant  Olsen  for  the  note  and  mortgage  of 
$675."  A  finding  in  the  same  words  was  also  made  with 
regard  to  the  $500  note.    The  court  further  found: 

**That  said  promissory  note  of  $675  and  said  mortgage 
securing  the  same,  and  said  promissory  note  of  $500  and  the 
said  mortgage  securing  the  same,  so  given  by  the  defendant 
N.  C.  Olsen  and  his  wife  to  the  defendant  Terry,  were  not 
renewals,  or  renewal  of  part  thereof,  of  the  said  original 
indebtedness  of  $6,200,  referred  to  herein.  Said  notes  of  $500 
and  $675,  or  either  thereof,  or  any  part  thereof,  in  any  way 
representative  of  or  continuing  the  said  original  indebtedness 
of  $6,200,  owing  by  the  defendant  N.  C.  Olsen  and  his  wife  to 
the  defendant  Terry." 

The  appellant,  however,  testified,  and  his  testimony  is  not 
disputed,  that  he  had  released  two  of  the  $200  lots  for  which 
he  had  received  nothing  from  the  Olsens.  The  appellant, 
however,  did  not  claim  that  the  two  notes  and  mortgages  for 
$675  and  for  $500,  respectively,  were  given  as  a  consideration 
for  the  release  of  said  lots.    Indeed,  it  is  dear  from  appel- 
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lant's  testimony  that  the  two  notes  and  mortgages  aforesaid 
were  given  for  another  purpose  entirely. 

The  findings  go  into  great  detail,  but  the  foregoing  synopsis 
covers  the  substance  of  the  material  parts. 

The  court  made  conclusions  of  law  in  which  it  found  that 
the  mechanics'  liens  of  the  company  and  of  Jacob  were 
superior  to  the  two  mortgages  of  the  appellant.  The  court 
entered  a  decree  accordingly,  in  which  it  ordered  said  lot 
10,  together  with  the  improvements  thereon,  sold,  and  the 
proceeds  applied  in  piiyment  of  said  mechanics'  liens,  with 
interest  and  attorneys'  fees  as  before  stated.  The  court,  how- 
ever, expressly  decreed: 

**It  is  hereby  further  ordered,  adjudged,  and  decreed  that 
the  defendant  T.  P.  Terry  has  no  estate,  right,  title,  or  interest 
whatever  in  and  to  the  tract  of  real  property  hereinafter 
described,  or  any  part  thereof,  and  that  said  defendant  is  for- 
ever enjoined  and  debarred  from  asserting  any  estate,  right, 
title,  or  interest  whatever  in  and  to  the  said  tract  of  real 
property  or  any  part  thereof,  hereinafter  described,  adverse  to 
the  plaintiff  and  to  said  lien  claimant  Emil  H.  Jacob." 

The  appeal  is  from  the  decree  aforesaid.  As  before  stated, 
the  appellant  filed  a  general  demurrer  to  the  complaint,  and 
in  his  first  assignment  of  error  he  insists  that  the  court  erred 
in  overruling  said  demurrer.  In  support  of  the  assign- 
ment it  is  argued  that  the  appellant  is  not  a  proper  1 
party  to  this  action.  It  may  well  be  doubted  whether 
that  objection  can  be  raised  by  a  general  demurrer.  Waiv- 
ing that  point,  however,  we  have  already  held  that  under  our 
statute  any  person  who  claims  a  mortgage  or  other  lien  on 
premises  on  which  mechanics'  liens  are  sougtht  to  be  fore- 
closed in  an  action  in  equity  may  be  made  a  party,  and  his 
right  to  claim  a  lien  on  the  premises  in  question  may  be  liti- 
gated in  such  an  action.  Coin  v.  Parfitt,  48  Utah,  81,  158 
Pac.  448.  We  see  no  reason  to  change  or  modify  our  ruling 
in  that  regard.  The  complaint  was  not  vulnerable  to  the 
demurrer  for  the  reason  that  appellant's  claim  to  or  interest 
in  the  property  in  question  was  not  more  specifically  stated. 
Enough  was  stated  in  the  complaint  to  authorize  the  company 
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to  make  appellant  a  party  to  the  action.  The  court,  therefore, 
did  not  err  in  overruling  the  demurrer. 

Proceeding  now  to  a  consideration  of  the  merits,  we  remark 
that  while  appellant's  counsel  assails  some  of  the  findings 
of  fact,  yet  we  have  discovered  nothing  in  them  which  is 
material  to  this  decision  which  is  not  supported  by  ample 
evidence.  The  controlling  facts  are  not  in  dispute,  and  the 
appellant  must  stand  or  fall  on  the  facts  that  are  not  in 
dispute.  In  view  that  the  controlling  facts  are  not  in  dis- 
pute, the  questions  to  be  determined  are  questions  of  law 
rather  than  of  fact. 

Appellant's  counsel,  however,  cites  and  relies  on  the 
doctrine  stated  by  the  author  in  2  Jones  on  Mortgages,  section 
971,  where  it  is  said: 

' '  When  a  new  mortgage  is  substituted  in  ignorance  of  an  intervening 
Uen,  the  mortgage,  released  through  mistake,  may  be  restored  in  equity 
and  given  its  original  priority  as  a  lien.  This  was  done  in  a  caie  where 
the  holder  of  a  first  mortgage,  in  ignorance  of  the  existence  of  a  sub- 
sequent one  on  the  premises,  released  his  mortgage  and  took  a  new  one. 
There  was  no  evidence  of  mistake  except  such  as  might  be  inferred  from 
the  mortgagee's  ignorance  of  the  existence  of  the  intermediate  mortgage, 
and  there  was  no  evidence  that  he  would  not  have  made  this  arrange- 
ment had  he  known  of  this  fact ;  but  it  was  considered  that  although  the 
court  was  not  at  liberty  to  infer  facts  not  proved,  yet  that  it  wm  at 
Uberty  to  draw  all  the  inferences  which  logically  and  naturally  foUow 
from  the  facts  proved;  that  it  is  not  an  act  of  reasonable  prudence  and 
caution  such  as  men  commonly  use  in  the  conduct  of  business  affairs  for 
one  having  a  first  mortgage  upon  property,  without  consideration  or  other 
apparent  motive,  to  release  it,  and  take  a  new  mortgage  subject  to  a 
prior  lien  of  a  considerable  amount;  and  therefore  it  may  be  inferred 
that  the  mortgagee  would  not  have  made  the  release  had  he  known  of  the 
intervening  mortgage.  A  court  of  equity  will  grant  reUef  on  the  ground 
of  mistake,  not  only  when  the  mistake  is  expressly  proved,  but  also 
when  it  is  impUed  from  the  nature  of  the  transaction. '^ 

The  foregoing  text  is  supported  in  the  cases  of  Shaffer  v. 
McClosky,  101  Cal.  576,  36  Pac.  196,  Young  v.  Shaner,  73 
Iowa,  555,  35  N.  W.  629,  5  Am.  St.  Rep.  701,  and  Bru$e  v. 
Nelson,  35  Iowa,  157,  and  numerous  other  cases,  which  need 
not  be  referred  to. 

In  our  judgment,  the  undisputed  facts  in  this  case  do  not 
bring  it  within  the  foregoing  doctrine.  It  must  be  remem- 
bered that  the  two  notes  and  mortgages  in  question  were  not 
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snbstitntes  for  the  original  notes  and  mortgage  which 
were  given  for  $6,200.    Nor  was  the  release  of  lot  10  2 

from  the  original  mortgage  made  '^in  ignorance  of  an 
intervening  lien."  When  the  appellant  released  lot  10  from 
the  original  mortgage,  he  knew  that  the  Olsens  were  erecting 
a  dwelling  on  lot  10  and  that  they  were  obtaining  both 
materials  and  labor  therefor.  He  could  easily  have  ascer- 
tained just  what  the  facts  were  in  that  regard  from  both  the 
company  and  from  Jacob,  but  he  did  not  take  the  trouble  to 
ask  them  or  either  of  them.  He,  however,  testified  that  he 
took  the  two  notes  and  mortgages  because  he  thought  the 
dwelling  house  that  was  being  erected  on  lot  10  was  well 
worth  the  aggregate  of  the  two  notes,  namely,  the  sum  of 
$1,175.  He  therefore  merely  took  the  two  notes  and  mort- 
gages as  an  additional  security  for  the  $6,200.  Appellant 
was  therefore  attempting  to  obtain  the  benefit  of  the  value 
of  the  dwelling  house  which  was  being  erected  on  lot  10. 
No  doubt  if  he  had  not  inserted  the  clause  in  the  original 
mortgage  which  we  have  set  forth  he  would,  as  against  the 
company  and  Jacob,  have  been  entitled  to  the  benefit  of  the 
dwelling  house  in  any  event,  since  his  mortgage  was  of 
record  when  the  materials  were  furnished,  and  the  labor  was 
performed,  to  the  extent  at  least  that  the  dwelling  house  was 
necessary  to  satisfy  the  original  mortgage.  In  view,  how- 
ever, of  the  clause  of  the  mortgage,  which  fixed  a  limit  of 
$350  on  lot  10,  appellant  no  doubt  desired  to  cover  the  full 
value  of  the  house,  namely,  the  $1,17«5,  by  taking  the  two 
additional  notes  and  mortgages.  Appellant,  however,  released 
lot  10  from  the  original  mortgage  with  full  knowledge  that 
some  one  was  furnishing  materials  and  performing  labor  for 
and  on  said  dwelling.  In  releasing  lot  10  from  the  mortgage 
it  was  not  done,  as  is  usually  the  case,  to  substitute  a  new 
mortgage  for  the  old  one,  which  is  released.  But  what  ap- 
pellant sought  in  this  case  to  accomplish  was  to  get  $1,175 
additional  security  for  the  $6,200  mortgage.  The  release  of 
lot  10  was  therefore  not  made  ''in  ignorance  of  an  interven- 
ing lien, ' '  nor  was  it  made  so  as  to  substitute  a  new  mortgage 
for  the  one  that  was  released.    It  is  apparent  that  this  case 
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does  not  come  within  the  rule  stated  in  2  Jones,  supra,  and 
in  the  cases  before  referred  to. 

Neither  is  the  appellant  seeking  to  have  his  original  mort- 
gage reinstated.  What  he  is  attempting  in  this  action  is  to 
obtain  the  full  benefit  of  the  two  mortgages  which  were  made 
and  delivered  after  the  company  and  Jacob  had  acquired  liens 
on  lot  10.  It  is  quite  clear  that  if  appellant's  original  mort- 
gage were  reinstated  as  to  lot  10,  then  all  he  could  claim  as 
against  the  equities  of  the  company  and  Jacob  would  be  the 
$350  on  said  lot.  In  view  that  they,  under  the  law,  acquired 
an  interest  in  lot  10,  they,  in  equity,  could  have  paid  the  $350 
fixed  in  the  mortgage  to  appellant,  and  then  could  have  en- 
forced their  lien  on  any  surplus  remaining  over  and  above 
that  amount.  Under  the  original  mortgage  that  was  all  the 
claim  appellant  had  on  lot  10  as  against  the  Olsens,  and  it 
likewise  was  all  he  had  as  against  those  claiming  equities  in 
lot  10  through  or  under  the  Olsens.  The  Olsens  held  the 
equity  of  redemption,  which  consisted  of  any  excess  over 
the  $350  limit  fixed  in  the  mortgage,  and  certainly  the  com- 
pany and  Jacob  were  entitled  to  the  full  value  of  that  equity. 
As  before  stated,  however,  appellant  released  lot  10  entirely 
from  the  mortgage  with  full  knowledge  of  the  prevailing  con- 
ditions respecting  the  improvements  that  were  being  made  on 
said  lot,  and  hence,  in  our  opinion,  his  rights  under  the  two 
new  mortgages  are  inferior  and  subsequent  to  the  rights  of 
the  mechanics'  lien  claimants  precisely  as  the  court  con- 
cluded. We  are  not  now  passing  on  what  would  have  been 
the  result  if  the  appellant  had  brought  an  action  to  have  his 
original  mortgage  reinstated,  or  if  he,  in  this  action,  were 
seeking  to  accomplish  that  result.  In  order,  however,  to  do 
that,  he  cannot  insist  on  the  full  benefit  of  his  two  new 
mortgages  as  against  the  equities  of  the  company  fmd  Jacob. 
While,  as  against  the  Olsens,  he  could  claim  any  additional 
security  the  new  mortgage  gave  him,  yet,  as  against  the 
mechanics'  lien  claimants,  he  has  no  rights  whatever  by  virtue 
of  the  two  new  mortgages,  except  as  against  any  surplus  that 
may  remain  after  the  mechanics'  liens  are  satisfied. 
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While  we  have  no  doubt  respecting  the  correctness  of  the 
foregoing  conclusions,  yet  we  are  constrained  to  say  that  we 
have  less  hesitancy  in  arriving  at  these  conclusions  in  this 
case  for  the  reason  that,  in  any  event,  appellant's  rights  will 
be  protected  to  the  same  extent  as  though  his  first  mortgage 
were  in  fact  reinstated.  If  that  were  done,  then,  as  we  have 
seen,  as  against  the  equities  of  the  mechanic's  lien  claimants, 
he  would  be  limited  to  $350  as  to  lot  10.  He,  however, 
testified  that  the  dwelling  alone  is  worth  $1,175.  The  two 
mechanics'  liens,  with  attorney's  fees,  and  without  adding 
interest,  amount  to  only  $517.35,  or  $657.65  less  than  the 
conceded  value  of  the  dwelling  without  the  lot.  The  appel- 
lant thus  has  not  only  the  $350,  the  value  fixed  on  lot  10,  but 
he  also  has  a  margin  of  $657.65  on  the  house  after  the  two 
mechanics'  liens  are  satisfied.  He  thus  has  an  excess  of 
$307.65  over  what  he  would  have  if  his  original  mortgage  were 
reinstated  and  he  were  limited  to  the  $350  interest  in  lot  10 
as  provided  in  said  mortgage.  Of  course,  we  do  not  voucli 
for  the  correctness  of  the  foregoing  figures,  except  that  they 
are  correct  in  accordance  with  the  evidence.  As  a  matter  of 
course,  he  would  not  be  limited  to  $350  except  in  case  all 
above  that  amount  were  necessary  to  satisfy  the  two 
mechanics'  liens.  After  those  liens  were  satisfied,  he,  as 
against  the  Olsens,  would  be  entitled  to  the  surplus  if  it  were 
necessary  to  satisfy  his  $6,200  mortgage.  The  other  two 
mortgages  did  not  increase  appellant's  rights,  in  view  thai 
the  consideration  for  all  the  three  mortgages  does  not  exceed 
said  $6,200  and  all  are  based  thereon. 

Appellant,  however,  also  complains  of  the  restrictive  clause 
in  the  decree  which  we  have  quoted.    Counsel  for  the  com- 
pany and  for* Jacob,  however,  contends  that  the  decree  is 
limited   to   the    rights   of   the   lien   claimants.      The 
language  is,  however,  sweeping,  and  it  is  open  to  the  3 

objection  that  appellant  has  no  rights  whatever  in  or 
to  lot  10.    Of  course,  all  the  rights  that  the  two  lien  claimants 
can  assert  against  said  lot  as  against  appellant  is  to  have 
their  liens  satisfied.    When  the  mechanics'  liens  are  satisfied, 
appellant  is  entitled  to  any  surplus  that  may  remain.    If  the 
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decree  is  to  be  construed  otherwise,  it  is  clearly  erroneotis. 
In  view  that,  in  any  event,  this  case  has  to  be  remanded^  to 
the  district  court  for  enforcement,  we  have  concluded  to 
remand  the  same,  with  directions  to  the  district  court  of 
Weber  County  to  modify  its  conclusions  of  law  and  decree 
to 'the  effect  that  lot  10,  with  the  improvements  thereon,  be 
sold;  that  the  proceeds  derived  therefrom  be  first  applied  to 
the  satisfaction  of  the  company's  and  Jacob's  mechanics' 
liens,  together  with  accrued  interest  and  attorneys'  fees  al- 
lowed by  the  court,  and  costs;  and  that  the  surplus,  if  any, 
be  then  applied  to  the  satisfaction  of  appellant's  mortgages; 
and,  subject  to  such  modification,  the  findings  of  fact,  con- 
clusions of  law,  and  decree  are  in  aU  respects  aflirmed. 

We  remark  that,  in  view  that  appellant  has  devoted  nearly 
all  of  his  abstract  and  brief  to  the  proposition  that  the  court 
erred  in  not  declaring  the  two  mortgages  superior  to  the 
mechanics'  liens,  we  deem  it  unfair  to  the  mechanics'  lien 
claimants  to  allow  the  appellant  costs  on  this  appeal.  We 
also  desire  to  add  that,  in  referring  to  lot  10,  we  did  so  with 
the  understanding  that  that  lot  is  also  described  in  the  plead- 
ings, findings  of  fact,  and  decree  by  metes  and  bounds.  We 
deemed  it  unnecessary,  however,  to  do  more  than  to  refer  to 
said  lot  by  its  number,  and  in  doing  so,  of  course,  have 
reference  to  the  lot  that  is  described  by  metes  and  bounds 
in  the  pleadings  aforesaid. 

The  case  is  therefore  remanded  to  the  district  court  of 
Weber  County,  with  directions  to  modify  the  conclusions  of 
law  and  decree  as  hereinbefore  stated,  and  when  so  modified 
to  enforce  the  decree  in  accordance  with  law.  Neither  party 
to  recover  costs  on  this  appeal. 

Mccarty,  CORFMAN,  THURMAN,  and  GIDEON,  JJ., 
concur. 
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McEWAN  et  al.  v.  ANDERSON 
No.  3021.    Decided  September  10,  1917.     (167  Pac.  685.) 

1.  Appeal  and  Error — ^Dismissal — Grounds.  That  bill  of  eoccep- 
tions  was  not  settled  in  time  is  not  ground  for  dismissal  of  appeal. 
(Page  318.) 

2.  ExcBPnoNS,  Bill  op — Settlement  After  Time.  The  bill  of  excep- 
tions being  settled,  without  any  extension  of  time,  after  the  time 
allowed  by  statute  therefor,  and  therefore  without  jurisdiction,  is 
without  any  force  or  effect.     (Page  318.) 

3.  Appeal  and  Error— Dismissal — Grounds.  Appeal  will  be  dimissed, 
the  trial  clerk  certifying  that  no  notice  of  or  undertaking  on  appeal 
has  been  ffled  there,  and  no  assignment  of  errors,  abstracts,  or  briefs 
having  been  served  or  filed  by  appellant,  though  the  transcript  has 
been  on  file  in  the  appellate  court  for  nearly  a  year.     (Pago  318.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  A.  B. 
Morgan,  Judge. 

Condemnation  proceedings  by  John  H.  McEwan  and  others 
against  Johanna  C.  J.  Anderson. 

From  the  judgment  defendant  appeals. 

Appeal  Dismissed. 

J.  H.  McDonald  for  appellant. 

Jacob  Evans  and  O.  P.  Parker  for  respondents. 

FRICK,  C.  J. 

In  this  case  plaintiffs  obtained  a  judgment  in  the  district 
court  of  Wasatch  County,  Utah,  condemning  a  small  strip 
of  ground  owned  by  the  defendant,  amounting  to  25/100  of 
an  acre,  over  which  to  construct  an  irrigating  ditch,  and  the 
defendant  was  awarded  judgment  for  the  value  of  the  land 
taken,  and  also  for  damages  to  her  land  by  reason  of  the 
construction  of  the  ditch  aforesaid.  The  defendant  appeals 
from  the  judgment  of  condemnation,  and  also  from  the  judg- 
ment awarding  damages. 

At  the  threshold  we  are  met  with  a  motion  by  plaintiffs  to 
dismiss  the  appeal  on  two  grounds:    (1)  that  the  pretended 
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bill  of  exceptions  was  not  settled  in  time;  and  (2)  that  no 
assignments  of  error,  abstracts,  or  briefs  have  been  served 
upon  respondent. 

The  record  filed  in  the  case  shows  the  following:  Judg- 
ment was  duly  entered  May  20,  1916;  notice  of  appeal  was 
served  and  service  admitted  October  16,  1916 ;  transcript  on 
appeal  was  filed  in  this  court  November  23,  1916. 
The  objection  that  the  bill  of  exceptions  was  not  settled  1, 2 
in  time,  which,  however,  is  not  a  reason  for  dismissing 
the  appeal,  is  nevertheless  serious,  because  it  involves  the 
power  of  the  district  court  to  settle  and  allow  the  bill.  The 
record  shows  that  the  judgment  was  entered  May  20,  1916, 
and  notice  of  entry  thereof  served  on  appellant's  counsel 
on  June  1, 1916.  The  bill  of  exceptions  was  settled  and  signed 
October  14,  1916.  The  bill  was  therefore  settled  four  months 
and  fourteen  days  after  notice  of  entry  of  judgment  was 
served,  which  is  three  months  and  fourteen  days  after  it 
should  have  been  settled  under  our  statute.  The  district 
judge,  in  settling  the  bill  of  exceptions  did  so  conditionally; 
that  is,  the  record  shows  that  he  settled  and  allowed  it,  stat- 
ing it  in  his  own  language,  **  provided  the  time  for  settlement 
of  bill  of  exceptions  has  not  expired."  In  view  that  no 
extensions  of  time  to  serve,  settle,  and  sign  the  bill  of  excep- 
tions were  granted,  the  district  court,  under  all  of  our  deci- 
sions, was  without  jurisdiction  or  power  to  settle  and  allow 
the  bill  at  the  time  he  signed  and  allowed  it,  and  hence  the 
bill  of  exceptions  filed  in  this  case  is  without  any  force  or 
effect.  In  view,  therefore,  that  there  is  no  bid  of  exceptions, 
all  we  can  do  is  to  examine  into  the  pleadings,  findings  of 
fact,  and  judgment. 

The  findings  of  fact  and  conclusions  of  law  are  not  at- 
tached to  the  transcript,  but  the  original  judgment  or  decree, 
as  before  stated,  is  made  a  part  of  it.    Moreover  the  clerk 
of  the  district  court  of  Wasatch  County,  where  the  case 
originated  and  was  tried,  certifies:  **No  notice  of  ap-  3 

peal,  nor  undertaking  on  appeal,  has  been  filed  in  my 
office."    In  addition  to  the  foregoing,  no  assignment  of  errors, 
or  abstracts,  or  briefs,  have  been  served  or  filed  by  the  appel- 
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lant,  although  the  transcript  on  appeal  has  been  on  file  in  this 
court  since  November  23,  1916,  as  before  stated.  In  view  of 
the  foregoing  state  of  the  record,  we  have  no  alternative  save 
to  dismiss  the  appeal. 

It  is  therefore  ordered  that  the  appeal  be,  and  the  same  is, 
dismissed,  at  appellant's  costs. 

McCARTY,  CORFMAN,  THURMAN,  and  GIDEON,  JJ., 
concur. 


STUDEBAKER  BROS.  CO.  OF  UTAH  v.  ANDERSON  et  al. 

No.  2975.    Decided  September  10,  1917.     (167  Pac.  663.) 

1.  Sales — Warranty — Language  Constituting  Express  Warranty. 
Where  defendant  applied  to  plaintiff  for  an  automobile  for  use  for 
the  special  purpose  of  carrying  people  to  and  from  his  hotel  and  the 
depot,  stating  that  he  possessed  no  knowledge  concerning  an  automo- 
bile and  would  rely  on  plaintiff's  representations,  and  plaintiff's 
salesman  represented  that  they  had  just  such  a  car  as  defendant 
wanted,  and  stated  that  they  guaranteed  it  to  be  in  perfect  condition 
to  go  on  the  road  for  such  purpose,  there  was  an  express  warranty 
that  the  car  would  run,  though  it  was  a  second-hand  car.    (Page  325.) 

2.  Sales — Bight  to  Eescind — ^Breach  of  Warranty.  Though  on 
breach  of  warranty  of  an  automobile  the  buyer  might  have  sued  for 
the  difference  between  the  valua^of  the  car  in  the  condition  warranted 
and  its  value  in  the  condition  in  which  it  was  sold,  he  might  resciiid 

instead  and  recover  back  the  purchase  price.     (Page  326.) 

3.  Saxes — Eight  to  Rescind — Waiver.  A  buyer  did  not  waive  his 
right  to  rescind  the  purchase  of  an  automobile  for  breach  of  warranty 
that  it  would  run  by  repeatedly  taking  it  back  for  adjustment  and 
repairs,  where  nothing  more  was  intended  than  to  offer  the  seller 
ample  opportunity  to  put  the  car  in  condition  so  that  it  would  run. 
(Page  326.) 

4.  Sales — ^Breach  op  Warranty — Return  op  Goods — Questions  por 
Jury.  Where  there  was  a  sharp  conflict  in  the  evidence  as  to  whether 
the  buyer  of  an  automobile  in  returning  it  to  the  seller  left  it  for 
further  repairs  or  whether  he  loft  it  because  it  would  not  run  and 
do  the  work  for  which  it  was  warranted,  this  was  a  question  for  the 
jury.     (Page  327.) 

Appeal  from  District  Court,  Third  District;   Hon,  C,  W. 
Morse,  Judge. 
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Action  by  the  Studebaker  Bros.  Company  of  Utah  against 
William  Anderson  and  another. 

Judgment  for  defendants.    Plaintiff  appeals. 

Affirmed. 

Marioneaux,  Straup,  Stott  df  Beck  for  appellants. 

Boyd,  DeVine  &  Eccles  and  Soren  X.  CTiristensen  for  re- 
spondents. 

appellant's  points 

Our  contention  is  that  no  warranty  of  condition  was  ever 
pleaded  or  proved  by  the  defendants.  The  allegations  of  the 
complaint  are,  and  the  testimony  of  Mr.  Anderson  is,  that 
the  plaintiff  ''warranted  and  guaranteed  the  car  to  be  as  good 
as  new  and  in  perfect  condition  and  fit  for  the  use  for  the 
carrying  of  passengers  to  and  from  the  New  Grand  Hotel  at 
Salt  Lake  City,  and  in  every  way  capable  of  doing  the  work 
for  which  it  was  intended." 

To  say  that  a  second-hand  car  is  as  good  as  new  and  in 
perfect  condition  and  fit  for  carrying  passengers,  and  capable 
of  doing  the  work  for  which  it  was  intended,  is  nothing  but 
the  expression  of  an  opinion  and  does  not  amount  to  a  war- 
ranty. {Morley  v.  Consolidated  Manufacturing  Co,,  81  N.  E. 
993;  Warren  v.  Walter  Automobile  Co,,  50  Misc.  (N.  Y.)  605, 
99  N.  Y.  Supp.  396 ;  Motor  Company  v.  McKenna,  138  N.  Y. 
Sup.  491;  Motor  Company  v.  Osborne,  140  111.  App.  633; 
Smith  v.  Bolster,  125  Pac.  1022 ;  Milwaukee  Rice  Machinery 
Co.  V.  Hancock,  115  Wis.  422,  (91  N.  W.  1010) ;  28  Cyc, 
page  44.)  If  there  had  been  a  warranty  of  condition  by  the 
seller,  the  buyers'  remedy  would  have  been  an  action  for 
damages  to  recover  the  difference  between  the  value  of  the 
car  in  the  condition  warranted  and  its  value  in  the  condition 
in  which  it  was. 

"Where  the  article  furnished  by  the  seller  is  not  such  in 
kind,  quality  or  condition  as  it  was  expressly  or  impliedly 
warranted  to  be,  the  direct  and  natural  loss  to  the  buyer  who 
keeps  it  is  obviously  the  difference  between  the  value  of  an 
article  of  the  kind  he  was  entitled  to  receive,  and  the  value 


Digitized  by 


Google 


]917]  SUPREME  COIIRT  OP  UTAH  321 

Appeal  from  Salt  Lake  County,  Third  District 

of  the  article  which  he  has  in  fact  received.  For  this  loss 
he  is  entitled  to  compensation."  (Mecham  on  Sales,  Section 
1817.) 

**He  is  not  entitled  to  return  the  property  to  the  seller  and 
rescind  the  agreement  of  sale."  (Mecham  on  Sales,  Section 
1805.) 

It  is  not  necessary  to  cite  any  authority  that  if  one  has  a 
right  to  rescind  for  breach  of  warranty  of  condition,  he 
waives  the  right  to  rescind  if,  upon  discovering  the  breach 
of  warranty,  he  consents  to  the  seller  *s  repairing  the  prop- 
erty. Repairs  or  alterations  under  such  circumstances  is 
nothing  less  than  making  good  the  warranty.  A  purchaser 
who  consents  to  the  repair  of  the  property  impliedly  assures 
the  seller  that  if  such  repairs  are  made  he  will  be  satisfied. 
{GentiUi  v.  Starace,  30  N.  E.  660, 14  N.  Y.  Sup.  764 ;  Aultman 
&  Co,  V.  McKinney,  26  S.  W.  Rep.  266 ;  35  Cyc,  page  428 ; 
Gaar-Scott  &  Co.  v.  Halverson,  105  N.  Y.  109 ;  Aultman  Co, 
V.  Donnelly  60  Pac.  Rep.  482.) 

respondents'  points 

In  the  case  of  Milwaukee  Company  v.  Hancock,  cited  by 
counsel,  the  court  held  that  the  representation  that  it  "was 
as  good  as  new  in  every  point  and  particular"  is  an  assertion 
of  a  physical  fact  amounting  to  a  warranty  upon  which  the 
purchaser  may  rely.  Even  in  the  absence  of  an  expressed 
warranty  that  it  is  fit  for  a  particular  purpose,  if  the  buyer 
informs  the  seller  that  he  is  buying  it  for  a  particular  pur- 
pose, there  is  an  implied  warranty,  a  breach  of  which  will 
justify  a  decision.  (35  Cyc.  399,  Subdivision  iii,  and  authori- 
ties cited.)  Here,  however,  there  was  a  direct  afiirmation 
that  the  automobile  was  suitable  for  a  particular  purpose, 
and  it  became  an  express  warranty.  {Clark  v.  JoJinston  cO 
Company,  42  S.  W.  844  [Ky.] ;  Young  v.  Natta,  88  S.  W.  123 
[Mo.] ;  Conkling  v.  Standard  OU,  116  N.  W.  822  [la.].)  The 
rule  of  law  as  to  the  sale  of  automobiles  is  not  different  tvom 
that  relating  to  any  other  class  of  personal  property.  The 
general  rule  as  to  the  remedies  of  a  buyer  on  a  breach  is  as 
follows: 

Vol.  50— 21 
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"The  remedy  of  the  buyer  for  a  breach  of  warranty  in  the 
sale  of  goods  may  be  by  a  return  of  the  goods,  the  contract 
being  rescinded,  and  recovery  of  the  price  paid,  by  an  action 
for  damages  or  by  a  counter-claim  or  recoupment  in  an  action 
by  the  seller  for  the  price."    (35  Cyc.  434  [Subdivision  J].) 

CORFMAN,  J. 

This  was  an  action  brought  by  the  plaintiff  in  the  district 
court  of  Salt  Lake  County  to  recover  a  balance  due  on  a 
promissory  note  of  the  defendants  given  for  the  balance  of 
the  purchase  price  of  an  automobile.  The  complaint  is  in  the 
usual  form  of  an  action  upon  a  promissory  note,  alleging  exe- 
cution, delivery,  and  nonpayment  on  the  part  of  the  defen- 
dants and  ownership  of  the  note  by  the  plaintiff.  Briefly 
stated,  the  answer  denies  the  execution  and  delivery  of  the 
note  for  a  consideration;  admits  nonpayment;  alleges  that 
the  note  was  obtained  from  the  defendants  by  reason  of  fraud 
and  deceit  on  the  part  of  the  plaintiff.  For  a  further  answer, 
and  by  way  of  counterclaim  against  the  plaintiff,  the  answer 
aflSrmatively  alleges  that  the  plaintiff,  on  March  31,  1913,  sold 
to  the  defendants  a  certain  Garford  automobile  for  $1,400, 
the  defendants  then  paying  $700  and  giving  their  note  for 
$700;  that  at  the  time  of  the  sale  plaintiff  warranted  and 
guaranteed  the  automobile  to  be  good  as  new,  in  perfect 
condition,  and  fit  for  the  use  of  carrying  passengers  to  and 
from  the  New  Grand  Hotel  at  Salt  Lake  City,  and  in  every 
way  capable  of  doing  the  work  for  which  it  was  intended; 
that  on  April  1,  1913,  the  automobile  was  delivered  to  and 
received  by  the  defendants,  they  relying  on  the  said  repre- 
sentations of  the  plaintiff ;  that  upon  receipt  of  the  automo- 
bile, and  after  attempting  to  use  it  in  a  proper  and  workman- 
like manner,  the  defendants  found  the  automobile  to  be  out 
of  repair  and  incapable  of  being  operated;  that- the  defen- 
dants thereupon  returned  the  car  to  the  plaintiff  and  de- 
manded a  refund  of  the  $700  paid  by  the  defendants  on  the 
purchase  price.  Defendants  prayed  for  judgment  against  the 
plaintiff  for  $700,  with  interest,  cancellation  of  the  note,  and 
costs  of  suit.    The  plaintiff's  reply,  in  effect,  was  a  denial  of 
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all  of  the  allegations  of  the  counterclaim  except  that  therein 
plaintiff  admitted  that  the  automobile  was  out  of  repair  and 
alleged  that  it  was  returned  to  plaintiff  for  repairs  and  re- 
ceived by  plaintiff  for  that  purpose,  and  also  alleged  that  the 
car  was  purchased  by  defendants  as  a  second-hand  automobile 
after  they  had  tested  it  and  concluded  that  it  was  a  good 
bargain  at  $1,400  with  the  exception  of  making  such  repairs 
as  might  be  necessary  to  put  and  keep  it  in  such  condition  as 
the  defendants  desired  to  have  it.  Trial  was  to  a  jury,  result- 
ing in  a  verdict  for  the  defendants,  upon  which  judgment 
was  entered  in  defendants'  favor  as  prayed  for  in  their  coun- 
terclaim. Motion  for  a  new  trial  was  made  by  plaintiff.  The 
same  was  denied.    Plaintiff  appeals. 

Plaintiff  assigns  as  errors :  The  rulings  of  the  court  in  the 
admission  and  rejection  of  testimony  over  plaintiff's  objec- 
tions; the  refusal  of  the  plaintiff's  requests  for  a  directed 
verdict  in  favor  of  plaintiff,  and  the  denial  of  plaintiff's  mo- 
tion for  a  new  trial  on  the  grounds  that  the  verdict  of  the 
jury  was  contrary  to  law,  the  evidence,  and  the  instructions 
of  the  court.  However,  as  the  case  is  presented  here  on  brief 
and  argument  of  counsel,  but  one  question  is  involved,  name- 
ly. Is  the  verdict  of  the  jury,  and  the  judgment  entered  there- 
on, contrary  to  law  and  the  evidence? 

It  was  pleaded  in  the  counterclaim  of  defendants  that  at 
the  time  of  the  purchase  of  the  automobile  in  question  plaintiff 
''warranted  and  guaranteed  the  said  car  to  be  as  good  as  new 
and  •  •  •  fit  for  the  use  of  the  carrying  of  passengers  to 
and  from  the  New  Grand  Hotel  at  Salt  Lake  City,  and  in 
every  way  capable  for  doing  the  work  for  which  it  was  in- 
tended." William  Anderson,  one  of  the  defendants  and 
nianager  of  the  Grand  Hotel  Company,  the  other  defendant, 
relative  to  the  car  being  guaranteed,  testified  as  follows: 

**  March,  1913,  I  called  on  the  plaintiff  for  the  purchase  of 
a  car.  I  met  Mr.  Duffin.  He  was  salesman  for  the  company. 
I  told  him  I  was  looking  to  buy  a  hotel  bus  or  carryall,  some- 
thing to  convey  people  to  and  from  the  New  Grand  Hotel  and 
the  depot.  Mr.  Duffin  says :  'We  have  exactly  what  you  want. 
Here  is  a  car  just — the  engine  in  this  car  has  just  been  over- 
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hauled  by  ourselves,  in  their  own  shops,  and  we  guarantee  this 
ear  to  be  in  perfect  condition  to  go  on  the  road  just  for  such 
purposes  as  you  want  it. '  And  I  told  him  there  was  no  neces- 
sity for  any  demonstration  as  far  as  the  engine  was  con- 
cerned, that  the  Studebaker's  word  was  good  enough  for  me, 
and  I  knew  nothing  about  an  engine  anyway;  I  am  not  an 
expert  with  an  automobile.'' 

Duffin,  the  plaintiff's  salesman,  testified  concerning  the 
sale: 

''The  first  conversation  with  Mr.  Anderson,  he  came  in  and 
wanted  to  know  if  we  had  a  car  that  would  suit  his  purpose 
for  hauling  passengers  from  the  hotel  to  the  depot  and  back. 
I  told  him  we  had  just  such  a  car  on  the  floor,  •  •  •  I  told 
him  the  car  had  been  recently  overhauled  and  was  in  good 
condition.  •  •  •  Car  was  in  good  condition  to  do  this  work. 
*  •  •  I  didn't  say  to  him  we  guaranteed  the  car  to  be  as 
good  as  new.  Never  mentioned  guaranty  to  Mr.  Anderson 
or  his  chauffeur." 

The  evidence  conclusively  shows  that  immediately  after  the 
defendants  purchased  the  car  it  would  not  run.  It  was  taken 
back  for  repairs  and  adjustments  at  the  plaintiff's  place  of 
business  daily,  and  the  plaintiff  failed,  after  repeated  efforts, 
to  put  it  in  condition  so  that  it  could  be  operated. 

Further  testimony  was  given  by  the  defendant  Anderson 
in  regard  to  defendants  returning  the  car  to  plaintiff: 

' '  The  car  was  finally  taken  back  to  the  Studebakers.  •  •  • 
I  tendered  the  car  back  to  Mr.  Dufiin,  the  man  I  bought  the 
car  from.  •  •  •  I  did  that  when  they  refused  to  run  it 
anymore.  •  *  •  I  said, 'Here  is  the  car  back,  Mr.  Duflfin.' 
I  says:  'It's  no  use  for  me  to  bother  with  this  car  any  more. 
It  won 't  run.  •  •  •  '  I  said  that  to  Mr.  Duffin  that  day  we 
brought  the  car  back  and  refused  to  take  it  any  more." 

Testimony  was  given  by  witnesses  for  the  plaintiff  tending 
to  show  that  when  the  defendants  last  returned  the  car  to  the 
plaintiff  it  was  left  for  further  repairs  to  be  made  by  the 
plaintiff ;  that  it  was  repaired  and  put  in  running  condition 
by  plaintiff  when  the  defendants  refused  to  again  receive  it. 
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It  is  contended  by  plaintiff  that  the  expressions  made  by  its 
salesman  concerning  the  condition  of  the  car,  and  its  fitness 
for  use  were  merely  opinions  of  the  salesman  and,  as  a  matter 
of  law,  did  not  amount  to  a  warranty ;   and,  further, 
there  is  no  implied  warranty  attending  the  sale  of  a  1 

second-hand  or  used  automobile.  Numerous  cases  are 
cited  by  plaintiff  in  support  of  plaintiff's  contention.  The 
cases  cited  by  counsel  and  the  case  at  bar  can  readily  be  dis- 
tinguished. The  mere  fact  that  after  the  purchasers  had 
received  the  cars  and  put  them  to  use  breakages  occurred  and 
evidence  of  wear  were  discovered  rendering  the  cars  unsatis- 
factory to  the  purchasers,  those  cases  hold,  was  not  a  breach 
of  warranty,  express  or  implied.  The  case  at  bar  presents 
an  entirely  different  proposition.  Here  the  defendants,  ac- 
cording to  the  undisputed  testimony,  applied  to  the  plaintiff 
for  an  automobile  to  use  for  a  special  purpose,  ''something 
to  carry  people  to  and  from  the  New  Grand  Hotel  and  depot. " 
The  plaintiff's  salesman  met  the  defendants'  application  by 
representing  it  had  just  such  a  car,  "We  have  exactly  what 
you  want.  •  •  •  We  guarantee  this  car  to  be  in  perfect 
condition  to  go  on  the  road  for  such  purposes  as  you  want  it. " 
We  think  from  the  foregoing  statements  made  concerning  the 
particular  car  in  question  something  more  was  to  be  implied, 
as  matter  of  law,  than  that  the  plaintiff  could  sell  the  defen- 
dants a  junk  pile  for  an  automobile  and  then  escape  liability 
therefor  by  saying  such  statements  were  only  "seller's  talk." 
It  is  quite  apparent  that  defendants'  intent  and  purpose  was 
to  purchase  an  automobile  that  would  run  and  carry  passen- 
gers. The  plaintiff  represented  and  guaranteed  it  was  selling 
the  defendants  just  such  a  car.  The  car  purchased  by  defen- 
dants would  not  run.  That  is  conceded.  The  plaintiff,  after 
repeated  efforts,  failed  to  make  it  run  so  as  to  meet  the  re- 
quirements for  which  it  was  sold  and  the  plaintiff  warranted 
it.  It  appears  from  the  evidence  that  the  defendants  relied 
implicitly  on  the  representations  of  the  plaintiff's  salesman 
that  the  car  was  in  first-class  condition  for  use,  and  that  it 
would  be  a  serviceable  car  for  the  carrying  of  passengers.  The 
plaintiff  was  advised  by  defendant  Anderson  that  he  possessed 
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no  knowledge  concerning  an  automobile,  and  that  he  would 
rely  on  the  representations  of  the  plaintiff,  as  he  expressed  it, 
'* Studebaker 's  word  is  good  enough  for  me."  So  far  as  the 
record  here  shows  there  was  nothing  in  the  appearance  of  the 
car  to  show  that  it  was  otherwise  than  in  perfect  condition 
for  service,  or  that  it  would  not  do  the  work  the  defendants 
expected  to  use  the  car  for. 

All  the  authorities  recognize  the  right  of  the  defendants  to 
complain  and  haye  legal  redress  under  such  circumstances 
and  conditions  as  attended  the  transaction  between  plaintiff 
and  defendants.  Whether  the  sale  be  of  a  new  or  a  second- 
hand car  the  representations  made  by  the  plaintiff  amount  to 
no  less  than  an  express  warranty.  Bouchet  v.  Oregon  Motor 
Car  Co.,  78  Ore.  230,  152  Pac.  888 ;  White  Automobile  Co. 
V.  Dorsey,  119  Md.  251,  86  Atl.  617 ;  International  Harvester 
Co.  V.  Bean,  159  Ky.  842,  169  S.  W.  549;  Investment  Co.  v. 
Flick,  187  Mo.  App.  528,  174  S.  W.  189;  Clark  v.  Johnston 
&  Co.,  (Ky.)  42  S.  W.  844;  International  Harvester  Co.  v. 
Lawyer  (Okl.)  155  Pac.  617. 

It  is  next  contended  by  plaintiff  that  if  there  was  a  breach 
of  warranty  on  the  part  of  plaintiff,  the  defendants'  remedy 
was  an  action  for  damages  to  recover  the  difference 
between  the  value  of  the  car  in  the  condition  warranted  2 
and  the  value  in  the  condition  in  which  it  was  sold. 
Undoubtedly  the  defendants  had  that  remedy,  but  it  was 
not  the  only  remedy  the  defendants  could  invoke.  As  stated 
in  28  Cyc.  44: 

"For  a  breach  of  warranty  the  vendee  has  the  right  to  rescind  the 
contract  and  recover  back  the  purchase  price,  or  he  may  retain  the 
vehicle  and  hold  the  vendor  for  his  damages."  Berry,  Law  Antomobilet, 
section  226 ;  White  Automobile  Co,  v.  Dorsey,  supra. 

It  is  further  contended  by  plaintiff  that  if  the  defendants 
returned  the  car  to  the  plaintiff  for  repairs,  it  was  implied,  as 
a  matter  of  law,  that,  upon  proper  repairs  being  made, 
the  defendants  would  be  satisfied  with  the  car,  and  they  3 
thereby  waived  their  right  to  rescind  the  contract  of  sale,  cit- 
ing in  support  of  that  doctrine,  Gentilli  v.  Starace,  133  N.  Y. 
140,  30  N.  E.  660;  Aultman  &  Co.  v.  McKinney  (Tex.  Civ. 
App.)  26  S.  W.  266 ;  35  Cyc.  428 ;  Garr-Scott  &  Co.  v.  Halver- 
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son,  128  Iowa,  603, 105  N.  W.  109 ;  Aultman  (6  Co.  v.  Donnell, 
9  Kan.  App.  813,  60  Pac.  482.  It  would  serve  no  purpose  to 
enter  upon  a  discussion  of  these  cases.  The  facts  and  circum- 
stances held  as  constituting  a  waiver  in  the  cases  cited  by 
plaintiff  were  very  different  from  the  case  at  bar.  As  it  is 
stated  in  35  Cyc.  428,  cited  in  plaintiff's  brief: 

"Unless  there  is  a  definite  condition  to  that  effect,  the  buyer  is  not 
obliged,  as  a  condition  precedent  to  recover  on  the  warranty,  to  aUow 
the  seller  to  remedy  defects.  *  *  *  So  too  an  unsuccessful  effort 
to  remedy  the  defects  renders  the  seller  liable  on  his  warranty,  and 
the  buyer  is  not  bound  to  allow  him  a  second  opportunity. ' ' 

Again  recurring  to  the  testimony  as  disclosed  by  the  record, 
James  W.  DuflSn,  plaintiff's  witness  and  salesman  who  sold 
the  car,  testified  that  after  the  defendants  received  the  car 
**it  was  brought  back  every  day." 

T.  L.  Davis,  a  witness  for  the  plaintiff,  and  its  employee 
for  the  purpose  of  operating  cars,  testified : 

**Q.  Well  one  of  the  great  troubles  of  the  car  was  yon 
couldn't  get  it  to  do  the  work,  wasn't  it?  A.  That  was  the 
trouble.  I  tried  to  drive  it  up  the  hill  going  north  past  the 
police  station  and  couldn't  make  it.  I  hadn't  tried  it  up  the 
hill  before.  This  time  I  tried  to  make  it  go  and  it  wouldn't 
go.  Q.  You  reported  back  there  was  no  use  trying,  you  will 
have  to  have  new  parts?  A.  I  didn't  state  the  new  parts. 
Q.  What  did  you  say?  A.  I  said  have  to  go  to  the  shop;  I 
didn't  state  as  to  new  parts.  Q.  You  just  could  not  operate  it, 
that  was  all?    A.  That  was  the  whole  thing." 

At  most  the  record  shows  the  defendants  intended  nothing 
more  by  taking  the  car  back  to  plaintiff  so  repeatedly  for 
adjustments  and  repairs  than  to  afford  the  plaintiff  ample 
opportunity  to  put  the  car  in  condition  so  that  it  would  run. 
This  was  not  a  waiver  of  defendants'  legal  right  under  their 
contract  to  hold  the  plaintiff  to  answer  for  selling  them  a 
worthless  car.  Kloch  v.  Newbury,  63  Wash.  153, 114  Pac.  1032. 

Then  again,  the  record  shows  there  is  a  sharp  conflict  in  the 
evidence  as  to  whether  or  not  the  defendants  in  returning  the 
car  to  plaintiff  left  it  for  further  repairs.     The  defendant 
Anderson  testified  that  he  did  not  do  so ;  that  he  left  it 
because  it  would  not  run  and  do  the  work  for  which  the  4 
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defendants  had  purchased  it  and  the  plaintiff  had  represented 
and  guaranteed  it  would  do.  We  think  this  and  the  other 
questions  involved  in  this  controversy  were  properly  sub- 
mitted to  the  jury  under  the  instructions  of  the  trial  court. 

The  jury  having  found  the  issues  against  the  plaintiff,  the 
judgment  of  the  district  court  should  be  affirmed.  It  is  so 
ordered.    Costs  to  respondents. 

PRICK,  C.  J.,  and  McCARTY,  THURMAN,  and  GIDEON, 
JJ.,  concur. 


KENT  et  al.  v.  OGDEN,  L.  &  I.  RY.  CO. 

No.  3036.    Decided  September  10,  1917.     (167  Pac.  666.) 

1.  GARfaERS — Injuries  to  Prospective  Passenger — Weight  op  Evi- 
dence. While  evidence  respecting  the  surroundings  at  a  crossing  and 
that  there  was  no  light  provided,  or  conveniences  for  passengers,  is 
important,  where  there  is  a  conflict  in  the  evidence  respecting  the 
cause  of  an  accident  to  a  person  waiting  for  a  train  at  the  crossing, 
or  with  regard  to  the  conduct  of  the  injured  person,  or  where  there 
are  no  eyewitnesses,  where  eyewitnesses  saw  just  how  the  accident 
occurred  and  saw  deceased  just  before  and  at  the  very  moment  the 
collision  took  place,  their  evidence  was  necessarily  controlling.  (Page 
335.) 

2.  Evidence— Conclusiveness  on  Party  Introducing.  Where  the 
testimony  of  witnesses  introduced  by  plaintiffs  was  uncontradicted, 
plaintiffs  were  bound  thereby.     (Page  335.) 

3.  Carriers — Injuries  to  Prospective  Passenger — Proximate  Cause. 
Where  a  person  waiting  for  a  train  at  a  crossing  stop  crossed  the 
track  as  the  train  was  approaching,  but  remained  so  dose  thereto 
that  she  was  struck  by  the  train,  the  position  carelessly  assumed  by 
her  was  the  cause  of  her  injury,  and  not  any  negligence  of  the  com- 
pany respecting  the  speed  of  the  train  or  the  dazzling  brilliance  of 
the  headlight.*     (Page  337.) 

4.  Carriers — Injuries  to  Prospective  Passenger — Contributort 
Negugence — Questions  for  Jury.  Where  a  person  waiting  for  a 
train  at  a  crossing  stood  so  near  the  track  as  to  be  struck  by  the 
train,  and  while  it  was  claimed  that  the  headlight  was  brilliant  and 
dazzling,  it  appeared  that  the  rails  of  the  whole  track  were  visible 


*  Wilkinson  v.  Bailroad,  35  Utah,  110,  99  Pac  466;  Pratt  v.  Light  4- 
By.  Co.,  38  Utah,  500, 113  Pac.  1032 ;  Bates  v.  BaUroad,  38  Utah,  568, 114 
Pac.  527;  SteggeJX  v.  3aU  Lake  4-  Utah  B,  Co.,  50  Utah,  — ,  167  Pac.  237. 
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to  persons  on  the  train  from  a  point  700  or  800  feet  from  the  cross- 
ing, and  up  to  the  instant  deceased  was  struck,  the  court  should  not 
have  submitted  the  question  of  contributory  negligence  to  the  jury, 
but  should  have  granted  a  nonsuit  or  a  directed  verdict.*   (Page  339.) 

5.  Neougence — Variance — Contributory  Negligence.  While  the 
plaintiff  in  a  negligence  case  must  recover,  if  at  all,  on  one  or  more 
of  the  acts  of  negligence  set  forth  in  the  complaint,  yet  in  deter- 
mining the  question  of  contributory  negligence  the  jury  are  not 
limited  to  the  acts  of  negligence  described  in  the  complaint,  but  may 
consider  any  fact,  inference,  or  circumstance  disclosed  by  the  evidence 
upon  that  subject.     (Page  341.) 

6.  Trial — Instructions — Singung  Out  Evidence  or  Facts.  In 
charging  on  contributory  negligence  the  court  should  not  undertake 
to  name  the  specific  things  or  acts  which  the  jury  may  consider,  but 
should  merely  tell  the  jury  to  consider  the  evidence  upon  that  subject 
and  determine  the  question  from  a  consideration  of  the  whole  evi- 
dence.    (Page  341.) 

Appeal  from  District  Court,  First  District;  Hon,  /.  D, 
CaU,  Judge. 

Action  by  Joseph  B.  Kent  and  others  against  the  Ogden, 
Logan  &  Idaho  Railway  Company. 

Judgment  for  plaintiffs.    Defendant  appeals. 

Reversed  and  remanded,  with  directions. 

Boyd,  DeVine  &  Eccles  for  appellant. 

C.  C.  Richards  and  A.  A.  Law  for  respondents. 

appellant's  POINTS 

The  pleader  must  allege  in  his  complaint  the  acts  or  omis- 
sions of  .the  defendant  upon  which  he  bases  his  right  to 
recovery,  and  show  that  they  occurred  through  or  by  the 
negligence  of  the  defendant.  It  is  not  sufiScient  that  the  acts 
alone  be  stated,  or  that  a  general  statement  of  negligence  be 
alleged.  The  facts  must  be  alleged,  and  it  must  be  alleged 
that  these  facts  constitute  negligence.  (Sutherland,  Code 
pleading,   Practice,   and   Forms,   Section   233;   Rosenarn   v. 


^Neifftan  v.  BaUroad  Co.,  43  Utah,  219,  134  Pac.  567;  Gibson  v.  Utah, 
L.  i  T.  Co,,  46  Utah,  562, 151  Pac.  76;  Odwald  v.  Ji<Mlroad,  39  Utah,  245, 
117  Pac.  46. 
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Washington  O.  M,  Co.,  [Cal.]  23  Pac.  1035;  Woodward  v. 
O.  Ry.  (&  Nav.  Co.,  [Ore.]  22  Pac.  1076;  McPherson  v.  Pac. 
Bridge  Co.,  [Ore.]  26  Pac.  560;  Smith  v.  Buttner,  [Cal.]  27 
Pac.  29.) 

No  statutory  or  municipal  regulation  governing  the  rate 
of  speed  at  Anderson  crossing,  was  shown  by  the  plaintiff, 
and  in  the  absence  of  such  regulations  we  understand  the  law 
to  be  that  the  company  had  the  right  to  use  its  discretion  in 
establishing  the  speed  of  its  trains.  33  Cyc.  971  and  note  50, 
citing,  Reed  v.  Queen  Anne's  R.  R.  Co.  57  Atl.  529  [Del.] ; 
Partlow  V.  lU.  Central  R.  R.  Co.  37  N.  E.  663  [lU.] ;  Toledo, 
etc.,  R.  R.  Co.  V.  Smart,  116  111.  App.  523 ;  Boyd  v.  Chicago, 
etc.,  R.  R.  Co.,  103  111.  App.  199;  Landon  v.  Chicago,  etc., 
R.  R.  Co.,  92  111.  App.  216;  Slater  v.  Utica  R.  R.  Co.,  88  N.  T. 
42.)  And  when  it  is  shown  by  the  complaint  or  by  the 
evidence  of  the  plaintiffs  that  the  proximate  cause  of  the 
injury  was  due  to  the  negligence  of  the  injured  person,  there 
is  nothing  for  the  jury,  and  the  court  will,  as  a  matter  of 
law,  adjudge  the  case  in  favor  of  the  defendant.  {Pool  v. 
8.  P.  Co.,  20  Utah  210,  58  Pac.  326 ;  Clark  v.  0.  S.  L.  R.  R.  Co., 
20  Utah  401,  59  Pac.  92;  Pens  v.  Mining  Co.,  27  Utah  378,  75 
Pac.  934;  Holland  v.  0.  S.  L.,  26  Utah  208,  72  Pac.  940.) 

It  is  the  duty  of  an  intending  passenger  at  a  crossing  to 
take  a  position  outside  of  the  reach  of  the  approaching  ear, 
and  if  he  fails  to  do  so,  and  is  in  a  position  of  danger,  never- 
theless, the  motorman  has  a  right  to  assume  that  he  will  get 
out  of  the  way,  since  it  is  common  knowledge  that  a  train 
or  car  usually  passes  one  who  has  signaled  it  to  stop  so  that 
he  may  enter  at  the  rear.  {Wood  v.  Ry.  C.  [Neb.]  120  N.  W. 
1121;  Neal  v.  Springfield,  etc.,  [Mass.]  75  N.  E.  702;  Griffiths 
V.  Denver  Co.  [Colo.]  61  Pac.  46;  Luitz  v.  Denver  Co. 
[Colo.]  95  Pac.  600;  Denton  v.  Ry.  Co.  [Wash.]  88  Pac.  755; 
Wright  v.  The  Company  [Va.]  66  S.  E.  848.) 

respondent's  points 

By  erecting  the  station  board  and  marking  it  '*  Anderson" 

the  defendant  made  the  stopping  point  its  station,  or  premises, 

for  the  purpose  of  receiving  and  putting  off  passengers.  But 

whether  it  did  or  did  not  the  defendant  was  under  legal 


Digitized  by 


Google 


1917]  SUPREME  COURT  OP  UTAH  331^ 

Appeal  from  Cache  County,  First  District 

obligation  to  be  on  the  lookout  for  the  people  it  invited  to  go 
there  to  board  its  trains  and  to  use  reasonable  and  ordinary 
care  to  avoid  injuring  them  while  they  were  there.  In  the 
case  of  Smalley  v.  Railroad  Co,,  34  Utah  448,  this  court  said : 
**It  is  but  applying  the  general  rule  that,  when  one  induces 
or  invites  another  upon  his  premises,  he  must  use  ordinary 
care  to  avoid  injuring  him." 

And  in  the  case  of  Broum  v.  Salt  Lake  City,  33  Utah,  238,  it 
was  said: 

"As  against  the  mere  intruders  or  licensees,  the  owner  need 
not  maintain  his  premises  in  a  reasonably  safe  condition;  but 
as  to  those  who  come  upon  them  by  invitation,  express  or 
implied,  he  owes  the  duty  of  reasonable  care  for  their  safety/' 

In  declaring  the  law  relative  to  negligence  and  contributory 
negligence,  the  Supreme  Court  of  the  United  States  in  decid- 
ing the  case  of  Railway  Company  v.  Ives,  144  U.  S.  428 ;  36 
L.ed.  493,  said: 

"As  the  question  of  negligence  on  the  part  of  the  defendant 
was  one  of  fact  for  the  jury  to  determine,  under  all  the  cir- 
cumstances of  the  case,  and  under  proper  instructions  from 
the  court,  so  also,  the  question  of  whether  there  was  negligence 
in  the  deceased,  which  was  the  proximate  cause  of  the  injury, 
was  likewise  a  question  of  fact  for  the  jury  to  determine, 
under  like  rules.  The  determination  of  what  was  such  con- 
tributory negligence  on  the  part  of  the  deceased  as  would 
defeat  the  action,  or  perhaps  more  accurately  speaking,  the 
question  of  whether  the  deceased,  at  the  time  of  the  fatal 
accident,  was,  under  all  the  circumstances  of  the  case,  in  the 
exercise  of  such  due  care  and  diligence  as  would  be  expected 
of  a  reasonably  prudent  and  careful  person,  under  similar 
circumstances,  was  no  more  a  question  of  law  for  the  court 
than  was  the  question  of  negligence  on  the  part  of  the  de- 
fendant. There  is  no  more  of  an  absolute  standard  of  ordi- 
nary care  and  diligence  in  the  one  instance  than  in  the 
other." 

The  Ives  case  has  been  cited,  and  the  doctrine  announced 
by  it  expressly  approved  and  followed  in  a  great  many  cases 
decided  by  this  court,  among  which  are  the  following :  (Pool  v. 
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Sou.  Pac,  Company,  7  Utah  309 ;  Olsen  v.  Railway  Company, 
9  Utah  129 ;  Smith  v.  Railway  Company,  9  Utah  141 ;  Woods  v. 
Sou.  Pac.  Company,  9  Utah  146 ;  Wines  v.  Railway  Company, 
9  Utah,  232;  Jeffs  v.  Railway  Company,  9  Utah  374;  RUey  v. 
Transit  Company,  10  Utah  428;  Dedricks  v.  Railway  Com- 
pany, 13  Utah  41;  Lowe  v.  Salt  Lake  City,  13  Utah  91; 
Saunders  v.  Sou.  Pac.  Company,  13  Utah  275 ;  Reese  v.  Mining 
Company,  15  Utah  460;  Olson  v.  Railroad  Company,  24  Utah 
472;  Jensen  v.  Railroad  Company,  44  Utah  116.) 

In  addition  to  the  duty  of  the  defendant  to  be  on  the  look- 
out for  intending  passengers  at  the  station  board,  the  defen- 
dant's  motorman  was  chargeable  with  knowledge  that  he  was 
approaching  a  public  highway  crossing  that  was  traveled  by 
a  large  number  of  persons  and  teams,  daily,  and  at  all  hours 
of  the  day.  That  there  were  no  gates  or  gateman  at  the 
crossing  and  that  travelers,  either  on  foot  or  in  vehicles, 
might  be  expected  there  at  any  time.  Under  such  conditions 
it  was  his  duty  to  keep  a  vigilant  lookout  for  persons  and 
vehicles  as  he  approached  the  crossing  and  to  so  control  his 
train,  if  necessary,  as  to  avoid  injuring  any  who  might  be 
there.  (Olson  v.  Railroad  Co.,  24  Utah  468-469 ;  Chrisiensen  v. 
Railroad  Co.,  29  Utah  204-205;  Young  v.  Clark,  16  Utah  42; 
Olson  V.  Railroad  Co.,  9  Utah  136-139.) 

PRICK,  C.  J. 

The  plaintiffs  recovered  judgment  against  the  defendant  for 
damages  for  the  death  of  one  Mary  Eveline  Kent,  wife  of 
the  plaintiff  Joseph  B.  Kent  and  mother  of  the  other  plaintiflb 
named  in  the  caption.  The  defendant  appeals  from  the  judg- 
ment. The  principal  errors  assigned  are,  that  the  evidence 
fails  to  show  negligence  on  the  part  of  the  defendant,  and 
that  the  evidence  conclusively  shows  that  the  deceased  was 
guilty  of  contributory  negligence  as  a  matter  of  law,  and  that 
therefore  the  court  erred  in  refusing  to  sustain  defendant's 
motion  for  a  nonsuit  and  also  in  refusing  to  direct  a  verdict 
for  the  defendant. 

In  the  complaint  it  is  in  substance  alleged  that  on  the  27th 
day  of  October,  1915,  about  seven  o'clock  p.  m.,  the  deceased. 
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while  walking  on  a  public  highway  waiting  for  a  train  on 
which  she  intended  to  proceed  to  her  home  in  Logan,  Utah, 
about  five  miles  north  from  said  crossing,  was  struck  and 
killed  by  a  train  of  cars  operated  on  the  defendant's  inter- 
urban  railway ;  that  while  the  trains  of  the  defendant  stopped 
to  take  on  and  let  off  passengers  at  said  railway  crossing, 
called  Anderson,  yet  the  defendant  had  failed  to  provide  any 
lights  or  other  conveniences  for  the  deceased  in  waiting  for 
said  train  or  in  boarding  the  same;    that  the  north-bound 
train  was  then  past  due,  and  while  the  deceased  was  waiting 
for  said  train  **near  said  track  in  the  darkness  of  the  night, 
and  supposing  that  she  was  a  sufiScient  distance  therefrom 
to  avoid  the  possibility  of  colliding  with  the  moving  train," 
the  defendant  operated  a  train  on  its  railway  track  afore- 
said with  a  brilliant  electric  headlight,  which  dazzled  and 
confused  the  deceased ;  that  in  approaching  said  crossing  said 
train  was  operated  at  an  excessive,  dangerous,  and  negligent 
rate  of  speed,  to  wit,  about  40  miles  per  hour;  that  '* before 
the  deceased  could  discover  the  peril  she  was  in  and  remove 
herself    therefrom,    said    train    ran    against,    struck,    and 
collided  with  said  deceased,"  and  she  was  instantly  killed. 
It  is  also  alleged  that  the  train  did  not  stop  at  the  crossing, 
^»ut  ran  by  it  at  the  speed  aforesaid.    The  defendant  denied 
all  acts  of  negligence  and  pleaded  that  the  collision  was  caused 
by  the  negligence  of  the  deceased.    The  evidence  is  not  very 
voluminous,  and  is  without  conflict.    Indeed,  the  defendant 
introduced  no  evidence  and  relied  entirely  upon  the  evidence 
produced  by  the  plaintiff.    The  following  plat  will  assist  the 
reader  to  understand  the  points  hereinafter  decided : 


Digitized  by 


Google 


334 


SUPREME  COURT  OF  UTAH 


[Sept. 


Kent  et  al.  v.  Ogden  L.  &  I.  By.  Co.,  50  Utah  328 


The  two  curved  parallel  lines  marked  "R.  R."  on  the  plat 
indicate  the  railway  track.  The  space  marked  ''H.  W."  indi- 
cates the  public  highway  which  crosses  the  railway  at  a  point 
commonly  known  as  Anderson's  crossing.  The  lines  marked 
*'B"  indicate  an  overhead  bridge  across  the  railway  track 
which  is  about  800  feet  south  from  the  highway  crossing. 
The  point  marked  ''A"  on  the  plat  on  the  highway  east  of 
the  railway  track  indicates  where  the  deceased  was  first  seen 
by  two  witnesses  who  were  on  the  train  and  who  were  leaning 
out  of  the  west  car  window  as  the  train  passed  the  point 
marked  '*B"  on  the  plat.  The  point  marked  '*X"  on  the 
highway  indicates  the  place  where  the  deceased  was  standing 
when  she  was  struck  by  the  front  end  of  the  train,  and  the 
broken  lines  leading  from  point  *'A"  to  point  '*X"  indicate 
the  course  the  deceased  followed  in  crossing  the  track  and  in 
then  turning  north  to  the  point  "X,"  where,  as  before  stated 
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she  remained  standing.  The  parallel  lines  on  either  side  of 
the  track  indicate  the  right  of  way  fences.  The  crossing  in 
question  is  a  country  crossing  at  which  the  defendant  main- 
tained no  station  building,  but  at  which  it,  nevertheless, 
stopped  its  trains  on  signal  to  receive  or  to  discharge  pas- 
sengers. 

The  deceased  lived  at  Logan,  Utah,  and  she  had  once  or 
twice  before  the  day  of  the  accident  boarded  one  of  its  trains 
at  the  crossing  in  question,  and  was  familiar  with  the  sur- 
roundings. On  October  27, 1915,  the  evening  in  question,  the 
train  was  due  at  the  crossing  going  north  at  about  6  o'clock 
p.  m.  On  that  day  the  deceased  visited  her  brother-in-law, 
who  lived  about  three-quarters  of  a  mile  from  the  crossing  in 
question,  and  who,  at  about  6  o'clock  p.  m.,  took  her  to  the 
crossing  in  his  buggy  to  meet  the  train.  The  train  was  late, 
however,  and  after  waiting  about  three-quarters  of  an  hour, 
he  left  the  deceased  there  on  the  west  side  of  the  track  and 
went  home.  The  train  arrived  at  the  crossing  at  about  7 
o'clock  p.  m.,  and  was  running  at  a  speed  variously  estimated 
by  the  witnesses  of  from  twenty-five  to  thirty-five  miles  an 
hour.  It  seems  that  the  train  operator  did  not  intend  to 
stop  at  the  crossing  on  the  evening  in  question. 

There  is  much  evidence  respecting  the  surroundings  at  the 
crossing,  and  that  there  was  no  light  provided  or  maintained 
there  by  the  defendant,  and  that  there  were  no  conveniences 
provided  for  prospective  passengers  to  get  oflf  or  on  the 
trains,  etc.  In  cases  where  there  is  a  con^ct  in  the  1,2 
evidence  respecting  the  cause  of  an  accident,  or  with 
regard  to  the  conduct  of  the  person  who  is  injured,  or  where 
there  are  no  eye-witnesses  who  saw  the  accident,  all  of  those 
matters  are  important ;  but  in  a  case  like  this,  where  we  have 
eyewitnesses  who  saw  just  how  the  accident  occurred  and  who 
saw  the  deceased  just  before  and  at  the  very  moment  the 
collision  took  place,  the  evidence  of  the  eyewitnesses  is  neces- 
sarily controlling.  In  this  case  two  witnesses  who  saw  the 
accident  testified  on  behalf  of  the  plaintiffs.  Their  testimony 
is  uncontradicted  in  any  particular,  and  therefore  the  plain- 
tiffs are  bound  thereby.     One  George  Maughan,  a  witness 
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called  by  plaintiffs,  testified  that  he  was  on  the  north-bound 
train  on  the  evening  in  question;  that  the  train  was  "about 
an  hour  late'';  that  there  were  two  cars  in  the  train,  and  he 
was  sitting  on  the  west  side  in  one  of  them ;  that  as  the  train 
came  around  the  curve,  at  the  point  marked  **B"  on  the  plat, 
he  leaned  out  of  the  west  car  window.  His  testimony,  as 
recorded  in  the  bill  of  exceptions,  then  proceeds  as  follows: 

"Q.  What  did  you  see  that  attracted  your  attention,  if 
anything?  A.  Well,  I  didn't  see  anything  when  I  was  right 
under  the  bridge.  Q.  As  you  came  around  it,  what  did  you 
first  notice?  A.  When  we  were  turning  the  bend  there  was 
a  light  thrown  around.  I  seen  a  lady  there,  standing  there. 
She  was  right  on  the  east  side  of  the  track,  and  the  light 
struck  her.  She  followed  the  light  across  the  track.  She  got 
across  the  track  all  right.  When  she  got  on  the  west  side  of 
the  track  she  was  maybe  right  on  the  end  of  the  ties  right 
there,  and  she  turned  her  head  to  the  north.  The  light  was 
facing  her  at  the  time  the  car  hit  her.  Q.  That  is,  she  turned 
her  face  to  the  north  f  A.  Yes,  sir.  Q.  And  her  back  to  the 
south?  A.  Yes,  sir.  Q.  You  say  that  she  was  about  at  the 
end  of  the  tie  west  of  the  west  railf  A.  Yes,  sir.  I  think  she 
was  just  about  on  the  end  of  the  tie,  maybe  standing  right  on 
the  end  of  the  tie,  a  little  more  out.  •  •  •  Q.  I  understood 
you  to  say  when  you  first  noticed  her  she  was  east  of  the  track  f 
A.  Yes,  sir.  Q.  And  that  she  crossed  over  both  rails  and 
turned  and  looked  north?  A.  Yes,  sir.  Q.  Did  you  notice 
whether  she  was  walking,  started  to  walk  after  she  had  crossed 
the  track?  A.  I  believe  that  she  either  took  one  or  two  steps 
to  the  north.  I  think,  as  near  as  I  could  judge  in  the  short 
time  there  was.  Q.  Then  what  did  you  notice?  A.  Why,  I 
seen  the  car  hit  her." 

This  witness  also  testified  that  when  the  deceased  took  one 
or  two  steps  to  the  north  the  train  was  "twenty  or  thirty  feet, 
something  like  that,  as  near  as  I  could  tell"  from  the  deceased. 
The  witness  further  testified : 

"Why,  I  know  that  when  she  nearly  got  to  the  track  she 
put  her  hand  in  the  light.  She  put  her  left  hand  up.  She 
was  then  on  the  east  side  of  the  east  rail,  and  was  walking 
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west.  She  put  it  somewhere  to  her  face  or  to  her  head.    It 

was  "tlxe  hand  nearest  the  train/' 

It  iat  not  necessary  to  quote  the  testimony  of  the  other  eye- 
wita^^ss^  for  the  reason  that  there  is  no  conflict  in  the  testimony 
of  tb.^  -two,  and  the  testimony  of  the  other  merely  corroborates 
the  ^p^tmess  we  have  quoted  in  so  far  as  he  testified  to  the  same 
^^tt^i:-^.  The  other  witness,  however,  said  that  when  he  saw 
^^  <i^c»eased  **she  was  standing  erect  with  her  back  to  the 
^^*  *  ;  that  is,  the  approaching  train.  He  further  said  that 
^^  t:hat;  moment: 

I    tliought  she  was  away  [from  the  track]  far  enough  for 
^  0€tx*  to  miss  her,  but  she  happened  to  be  close  enough  to  be 
stiniofe:  by  the  car.'' 

^'^^    testimony  showed  that  the  deceased  was  forty-nine 

y^ar^   of  age,  and  was  possessed  of  all  her  faculties. 

.  "^-^^f  ^ndant's  counsel  contend  that  this  is  a  case  where,  in 

^^^      of  the  undisputed  evidence,  we  must  determine  the 

2!^^^t;ion  of  the  deceased's  negligence  as  a  matter  of  law. 

,      ^3^    further  insist  that  the  principle  involved  here  is 

jp^    ^^^-xne  as  the  one  which  controlled  the  three  cases  of  3 

^^^^=^^son  V.  Railroad,  35  Utah,  110,  99  Pac.  466,  Pratt 

J^^^^O^^f  <fe  Ry,  Co,,  38  Utah,  500, 113  Pac.  1032,  and  Bates  v. 

^"^^^o^,  38  Utah,  568,  114  Pac.  527.    In  all  of  those  cases  it 

^        i^^ld  that  no  recovery  could  be  had  for  the  reason  that 

••^^gligence  of  the  plaintiffs  in  those  cases  was  the  proxi- 

.^^    <^ause  of  the  injuries  complained  of,  and  in  view  that  the 

det^^"*^^®  was  without  conflict,  it  was  the  duty  of  this  court  to 

^      "^*'^*>aine  that  question  as  a  matter  of  law.    In  those  cases 

gi      -^-^X^intiffs  attempted  to  cross  railway  tracks  without  dis- 

j^L^^S^ing  the  duty  imposed  upon  them  by  law  of  listening  or 

5gj^^^^^=^^  for  approaching  trains  or  cars.    The  only  difference 

eon»~    ^^^n  those  cases  and  the  one  at  bar  is  that  the  deceased 

JQj.^^^*^plated  becoming  a  passenger,  and  that  she  was  not  in- 

att^  "^-^     while  in  the  act  of  crossing  the  track,  but  was  injured 

trao>^^         she  had  crossed  it  by  remaining  or  going  too  near  the 

sa^      ^^^      It  is  very  clear  from  the  testimony  that  the  deceased 

to  V^^^^'^®  train  approaching  from  the  south,  and  was  preparing 

"^^^^rd  it  when  it  came  to  a  stop.     The  inference  to  be 

^'^^^i:*!.  50—22 
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deduced  from  all  the  evidence  is  also  very  strong,  if  not  con- 
clusive, that  the  men  in  charge  of  the  train  did  not  intend  to 
stop  at  the  crossing  in  question  on  that  trip,  but  intended  to 
pass  on  northward.  As  before  stated,  the  brother-in-law  of 
the  deceased  left  her  on  the  west  side  of  the  track,  but,  for 
some  unknown  reason,  she  must  have  passed  to  the  east  side 
again  after  her  brother-in-law  had  left  her.  At  all  events  she 
was  seen  a  few  feet  east  of  the  track  when  the  train  was  some 
700  or  800  feet  south  of  the  crossing  on  which  she  was  standing. 
The  testimony  is  all  to  the  effect  that  passengers  get  off  and  on 
trains  from  the  west  side  of  the  track.  The  deceased  therefore 
again  passed  to  the  west  side  to  board  the  train.  After  having 
crossed  the  rails,  however,  she  there  turned  to  the  north,  and 
took  one  or  two  steps  in  that  direction.  She,  therefore,  did 
not  pass  beyond  the  danger  zone  of  the  approaching  train,  but 
as  the  witnesses  say,  she  turned  parallel  with  the  track  and 
stood  facing  north  with  her  back  turned  to  the  approaching 
train.  She,  therefore,  stood  so  near  the  track  that  the  front 
car  struck  her  and  threw  her  ''six  or  eight  feet,''  as  the  wit- 
nesses put  it,  to  the  west  of  the  track.  In  view  that  she  had 
passed  entirely  over  both  rails  and  then  turned  to  the  north 
parallel  with  the  track,  it  is  not  a  case  of  being  struck  by  a  train 
while  in  the  act  of  crossing  the  track,  but  it  presents  a  case 
where  a  pedestrian  has  had  ample  time  and  opportunity  to 
reach  and  to  remain  at  a  place  where  he  is  safe,  but,  never- 
theless, places  himself,  carelessly,  in  a  place  of  danger.  We 
say  carelessly  because  the  evidence  is  beyond  dispute  that 
there  was  nothing  to  detract  the  deceased's  attention  and 
nothing  to  confuse  her  mind  or  to  obscure  her  vision.  Nor 
was  she  threatened  with  physical  injury  from  diverse  sources 
or  causes.  It  is  a  clear  case  where  the  deceased  placed  herself 
so  near  a  railway  track  that  a  passing  train  must  of  necessity 
come  in  contact  with  her  person  in  passing  along  and  over 
the  track.  If  there  is  any  difference  in  principle  between 
this  case  and  the  three  cases  before  cited,  we  fail  to  perceive  it 
If  the  deceased  had  stood  upon  the  track  under  the  circum- 
stances here  disclosed  until  she  was  struck,  no  one  could,  in 
reason,  contend  that  the  position  which  she  carelessly  assumed 
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was  not  the  proximate  cause  of  her  injury.  If  that  be  so,  how 
can  it  reasonably  be  contended  that  the  position  which  she 
carelessly  assumed,  so  near  the  track  as  to  be  in  the  path  of 
the  passing  cars,  likewise  was  not  the  cause  of  her  injury! 
Where  one  voluntarily  assumes  a  position  on  or  so  near  a 
railway  track  that  a  train  of  cars  in  passing  on  the  track  must 
necessarily  strike  him,  can  reasonable  minds  differ  as  to 
whether  his  act  in  so  placing  himself  was  the  proximate  cause 
of  injury  in  case  the  cars  strike  himf  We  think  not.  What 
is  there  to  differ  about?  It  is  physically  impossible  for  one  to 
escape  injury  if  he  remains  either  on  or  so  near  a  railway 
track  as  to  be  in  the  path  of  a  passing  train  of  cars.  Even 
children  are  aware  of  the  danger  under  those  circumstances. 
This  case  is  not  distinguishable  from  the  case  of  SteggeU  v. 
Salt  Lake  <&  Utah  R,  Co,,  50  Utah,  — ,  167  Pac.  237. 

The  only  remaining  question,  therefore,  is.  Is  there  anything 
in  the  evidence  from  which  the  jury  could  find  an  excuse  for 
the  conduct  of  the  deceased  in  taking  a  position  so  near  the 
railway  track!    Something  is  said  by  plaintiff's  counsel 
about  the  brilliancy   of   the   headlight.     Under   the  4 

statute  it  was  the  duty  of  thfe  defendant  to  provide  its 
trains  with  headlights.  Had  it  failed  in  that,  the  failure 
would  have  constituted  negligence.  But  the  evidence  is  con- 
clusive that  the  rails  of  the  whole  track  were  visible  at  the 
point  where  the  deceased  was  standing.  The  two  witnesses 
saw  the  rails  when  they  were  700  or  800  feet  south  of  the 
crossing,  and  continued  to  see  them  up  to  the  instant  the  de- 
ceased was  struck  by  the  car.  What  others  saw  she  must  be 
deemed  to  have  been  able  to  see.  As  pointed  out  before,  there 
is  nothing  disclosed  by  the  evidence  which  would  excuse  her 
conduct.  This  court,  in  a  number  of  cases,  has  illustrated 
and  applied  the  conditions  and  circumstances  under  which 
a  jury  may  find  an  excuse  for  the  deceased's  conduct  in  deter- 
mining the  question  of  contributory  negligence.  See  Newton 
V.  RaUroad  Co.,  43  Utah,  219,  134  Pac.  567;  Gibson  v.  Utah 
L,  &  T.  Co.,  46  Utah,  562,  151  Pac.  76;  Oswald  v.  RaUroad, 
39  Utah,  245,  117  Pac.  46.  In  the  first  two  cases  we  went  as 
far  as  permissible  to  go  in  permitting  a  jury  to  pass  upon  the 
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question  of  contributory  negligence.  In  the  last  case  cited 
we  held  that  the  plaintiff  was  prevented  from  recovering  upon 
the  ground  of  contributory  negligence  as  a  matter  of  law.  In 
those  cases  it  is  held  that  so  long  as  there  is  any  question  of 
fact  upon  which  reasonable  minds  may  differ  and  arrive  at 
different  conclusions  in  determining  the  question  of  negligence 
or  contributory  negligence,  the  question  is  for  the  jury,  but 
when  there  are  no  facts  or  circumstances  which  would  author- 
ize reasonable  minds  to  differ,  the  question  becomes  one  of  law. 
When,  as  in  this  case,  there  can  be  no  doubt  whatever  regard- 
ing the  proximate  cause  of  the  accident,  nor  any  doubt  that  it 
was  wholly  within  the  power  of  the  deceased  at  any  moment 
before  the  collision  to  have  averted  it  by  merely  moving  a 
foot  or  two  out  of  the  zone  of  danger,  this  court  cannot  shirk 
its  duty  in  determining  the  result.  Before  a  judgment  for 
damages  can  be  sustained  there  must  be  some  act,  either  of 
commission  or  omission,  on  the  part  of  the  defendant  in  the 
action  constituting  negligence,  and  it  must  not  appear  as  a 
matter  of  law  that  the  plaintiff's  own  conduct  caused  the 
injury  and  consequent  damages.  If  no  negligence  is  shown 
on  the  part  of  the  defendant,  or  if  it  appear  as  a  matter  of 
law  that  the  plaintiff's  inexcusable  negligence  caused  the 
injury  and  damages,  then  to  allow  a  judgment  for  damages 
to  stand  would  be  equivalent  to  transferring  property  from 
one  person  to  another  without  sanction  of  law,  and  hence 
without  right.  In  this  case  it  is  quite  immaterial  whether 
the  defendant  was  guilty  of  any  or  of  all  of  the  acts  complained 
of  since  all  of  those  acts,  taken  either  singly  or  in  combina- 
tion, merely  constituted  the  ultimate,  while  the  deceased's 
inexcusable  conduct  constituted  the  proximate  cause  of  the 
injury.  The  district  court  erred,  therefore,  both  in  refusing 
to  grant  defendant's  motion  for  a  nonsuit  and  in  refusing 
to  direct  the  jury  to  return  a  verdict  in  favor  of  the  defen- 
dant as  requested  by  the  defendant. 

A  number  of  the  court's  instructions  are  also  assailed. 
Those  that  are  more  especially  complained  of  were  given  by 
the  court  on  its  motion  upon  the  question  of  contributory 
negligence.     The  court,   in  its  instructions  on   that  sub- 
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ject,  enumerated  various  things  which  it  told  the  jury  5, 6 
they  might  consider  in  determining  the  alleged  con- 
tributory negligence  of  the  deceased.  Counsel  insist  that  the 
court  erred  in  that  regard  by  enumerating  things  not  con- 
tained in  the  plaintiff's  complaint.  While  it  is  true  that  the 
plaintiff  in  a  negligence  case  must  recover,  if  at  all,  on  one 
or  more  of  the  acts  of  negligence  set  forth  in  his  complaint, 
yet,  in  determining  the  question  of  contributory  negligence, 
the  jury  are  not  limited  to  the  acts  of  negligence  described 
in  the  complaint,  but  they  may  consider  any  fact,  inference, 
or  circumstance  disclosed  by  the  evidence  upon  that  subject. 
The  only  criticism  to  which  the  court's  instructions  upon 
that  subject  are  open  is  that  the  court  undertook  to  name 
specific  things  or  acts  which  the  jury  might  consider  in  deter- 
mining contributory  negligence.  It  is  always  dangerous  for 
a  court  to  single  out  specific  things  or  acts  in  charging  the 
jury.  If,  in  doing  that,  some  acts  or  things  that  are  material 
should  be  omitted,  the  instructions  would  be  vulnerable  to 
attack,  and  might  require  a  reversal  of  the  judgment.  The 
court  should  merely  tell  the  jury  to  consider  the  evidence  in 
the  case  upon  that  subject,  and  from  a  consideration  of  the 
whole  evidence  to  determine  the  question  of  negligence  or 
contributory  negligence,  as  the  case  may  be.  We  do  not  hold 
that  the  instructions  complained  of  in  this  case  constitute 
reversible  error,  but  we  do  hold  that  the  instructions  should 
not  have  been  given  in  the  form  they  were  given. 

There  is  no  reversible  error  in  the  other  assignment  re- 
lating to  the  giving  of  instructions  and  in  refusing  the  re- 
quests of  the  defendant.  Nor  did  the  court  commit  error  in 
the  admission  of  the  evidence  complained  of. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the 
cause  is  remanded  to  the  district  court  of  Cache  County,  with 
directions  to  grant  a  new  trial.    Costs  to  appellant. 

Mccarty,  corfman,  thurman,  and  gideon,  jj., 

concur. 


>,  Google 


Digitized  by  ^ 


342  SUPREME  COURT  OP  UTAH  [Sept. 

N.  Y.  Blower  Co.  v.  Carbon  County  H.  8.  et  al.,  50  Utah  342 


NEW  YORK  BLOA^R  CO.  v.  CARBON  COUNTY  HIGH 
SCHOOL  et  al. 

No.  2985.    Decided  September  10,  1917.     (167  Pac.  670.) 

1.  Schools  and  School  Disteicts— Construction  of  Bihlding — ^Bb- 
QuntEMENT  OP  BoNi>— LulBility.  Though  Laws  1909,  c.  68,  section  1, 
provides  that  any  person,  contractmg  with  the  state,  or  any  village 
or  school  district,  for  the  construction  of  any  public  building,  or  for 
any  public  work  or  improvements,  or  for  repairs  upon  any  public 
building  or  improvement,  shall  be  required,  before  commencing  such 
work,  to  execute  a  penal  bond  for  the  faithful  performance  of  said 
contract,  and  that  such  contractor  or  contractors  shall  promptly  make 
payment  to  aU  persons  supplying  labor  and  material  in  the  prosecu- 
tion of  the  work  under  such  contract,  a  school  district  is  not  liable  to 
parties  supplying  labor  and  material  for  failure  to  require  the  bond. 
(Page  345.) 

2.  Schools  and  School  Districts — Construction  of  Buildinos — ^Re- 
quirement OF  Bond-— LiABiUTY.  Under  such  statute  the  boards  of 
trustees  are  not  personally  liable  for  failure  to  require  the  bond. 
(Page  345.) 

Appeal  from  District  Court,  Seventh  District ;  Hon.  A.  H. 
Christensen,  Judge. 

Action  by  the  New  York  Blower  Company  against  the 
Carbon  County  High  School  and  others. 

Judgment  dismissing  the  action.    Plaintiff  appeals. 

Affirmed. 

Skeen  Bros,  and  J.  A,  Howell  for  appellant. 

Thumum,  Wedgwood  &  Irvine,  L.  0.  Hoffman,  M.  P. 
Braffet  and  F.  Ericksen  for  respondents. 

FRICK,  C.  J. 

The  plaintiff,  in  its  complaint,  in  substance  alleged  that 
the  Carbon  ,County  High  School,  hereinafter  called  high 
school,  was  a  public  corporation,  and  that  the  individual 
defendants,  hereinafter  designated  defendants,  constituted  the 
board  of  trustees  of  said  high  school ;  that  prior  to  October 
15,  1912,  said  high  school  entered  into  a  contract  with  the 
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Wright-Osbom  Company,  hereinafter  called  contractor,  for 
the  construction  of  a  high  school  building  at  Price,  Carbon 
County,  Utah;  that  in  accordance  with  the  terms  of  said 
contract,  and  pursuant  to  the  laws  of  this  state,  said  con- 
tractor agreed  to  perform  all  the  labor  and  furnish  all  the 
materials  necessary  to  complete  said  high  school  building; 
that,  relying  on  said  contract,  the  plaintiff  sold  and  delivered 
to  said  contractor  certain  materials,  *of  the  value  of  $767, 
all  of  which  were  used  in  the  construction  of  said  high  school 
building,  no  part  of  which  has  been  paid  to  the  plaintiff; 
that  the  said  high  school  and  said  defendants  failed  to  require 
said  contractor  to  enter  into  a  bond,  with  good  and  sufficient 
sureties,  conditioned  that  the  contractor  would  promptly  pay 
all  persons  who  should  perform  labor  and  furnish  materials 
for  said  high  school  building  as  required  by  the  laws  of  this 
state.  There  are  other  allegations,  relating  to  the  filing  of 
a  petition  in  bankruptcy  against  said  contractor,  and  that  it 
was  adjudged  a  bankrupt  before  said  building  was  fully 
completed,  and  that  there  were  no  funds  arising  out  of  said 
contract  to  pay  plaintiff's  claim  or  any  part  thereof. 

The  high  school  and  the  defendants  appeared  in  the  action 
and  filed  separate  demurrers  to  the  complaint,  upon  the 
ground  that  the  same  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  any  of  the  defendants  named 
in  the  title  of  the  action.  The  district  court  of  Carbon  County 
sustained  the  demurrers,  and,  the  plaintiff  electing  to  stand 
upon  its  complaint,  judgment  was  entered  dismissing  the 
action.  The  plaintiff  appeals,  and  now  insists  that  the  district 
court  erred  in  sustaining  the  demurrers,  and  each  of  them. 

The  only  reason  plaintiff  assigns  why  the  court  erred  in 
sustaining  said  demurrers  is  that  both  the  high  school  as  a 
corporation  and  the  individual  defendants,  constituting  said 
board,  are  liable  to  the  plaintiff  for  the  materials  furnished, 
because  they  failed  to  require  the  contractor  to  execute  a 
bond,  with  sufficient  sureties,  conditioned  that  it  would 
promptly  pay  all  persons  for  labor  performed  and  materials 
furnished  and  used  in  the  construction  of  said  high  school 
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building,  as  provided  by  chapter  68,  section  1,  Laws  Utah 
1909,  which  so  far  as  material  here,  reads  as  follows: 

''Any  person  or  persons  entering  into  a  formal  contract 
with  the  state,  any  state  institution,  county,  city,  town, 
village,  or  school  district,  for  the  construction  of  any  public 
building,  or  the  prosecution  and  completion  of  any  public 
work  or  improvements,  or  for  repairs  upon  any  public  build- 
ing, public  work,  or«improvement,  shall  be  required  before 
commencing  such  work  to  execute  a  penal  bond,  with  good  and 
suiBcient  surety  or  sureties,  for  the  faithful  performance  of 
said  contract,  with  the  additional  obligation  that  such  con- 
tractor or  contractors  shall  promptly  make  payment  to  all 
persons  supplying  labor  and  material  used  in  the  prosecu- 
tion of  the  work  provided  for  in  such  contract;  and  any 
person,  company,  association,  or  corporation  who  has  fur- 
nished labor  or  material  used  in  the  construction  or  repair 
of  any  public  building,  public  work,  or  improvement,  pay- 
ment for  which  has  not  been  made,  shall  have  the  right  to 
intervene  and  be  made  a  party  to  any  action  instituted  by 
the  obligee  on  the  bond  of  the  contractor,  and  to  have  their 
rights  and  claims  adjudicated  in  such  action  and  judgment 
rendered  thereon  subject,  however,  to  the  priority  of  the 
claim  and  judgment  of  the  obligee  therein." 

Plaintiff's  counsel  insists  that  both  the  high  school  as  a 
corporate  entity  and  the  defendants  as  individuals  are  liable, 
for  the  reason  that  they  have  failed  to  perform  a  duty  im- 
posed by  statute,  which  was  to  be  performed  for  plaintiff's 
benefit.  Counsel  have  cited  a  number  of  cases  in  which 
liability  was  imposed,  either  upon  the  school  district  or 
upon  the  school  trustees,  for  failing  to  comply  with  statutes 
similar  to  the  one  quoted  above.  Indeed,  in  Northwest  Steel 
Co.  V.  School  District,  76  Or.  321,  148  Pac.  1134,  L.  R.  A. 
1915F,  629,  Ann.  Gas.  1917B,  1086,  the  school  district  was 
held  liable  under  a  statute  which  in  terms  was  just  like  oiurs. 
After  due  consideration,  however,  in  the  case  of  Joseph  Nel- 
son Supply  Co.  V.  Leary,  49  Utah,  493,  164  Pac.  1047-1051, 
we  refused  to  follow  or  be  bound  by  the  decision  in  the  Oregon 
case,  and  we  there  held  that  under  our  statute  the  school 
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district  was  not  liable  to  those  who  have  performed  labor  or 
furnished  materials  to  the  contractor  for  failing  to  require 
it  to  execute  the  bond  mentioned  in  the  statute.  We  there 
set  forth  our  reasons  why  we  refused  to  hold  the  school 
district  liable  under  the  provisions  of  our  statute,  and  it  is 
not  necessary  to  repeat  the  reasons  here.  While  in  that  case 
it  was  also  contended  in  argument  that  the  individuals  con- 
stituting the  board  of  trustees  were  also  liable,  yet,  as  was 
pointed  out,  the  trustees  were  not  made  parties  to  that  action, 
and  for  that  reason  we  did  not  pass  upon  the  question  of 
their  liability  under  our  statute.  That  question  is,  how- 
ever, now  squarely  presented. 

The  liability  of  school  trustees  has  frequently  been  before 
the  courts  under  statutes  in  some  respects  similar  to  ours. 
In  most  instances,  however,  the  statute,  in  explicit  terms, 
imposed  the  duty  either  upon  the  school  district  or  upon  the 
trustees  to  require  the  bond,  while  in  our  statute,  as  pointed 
out  in  Joseph  Nelson  Supply  Co.  v.  Leary,  supra,  it  is  not 
directly  imposed  on  any  one  except  the  contractor.  In  Michi- 
gan, where  the  duty  is  directly  imposed,  it  has  been  held  by 
a  divided  court  that  the  individual  trustees  were  liable  for 
failing  to  require  such  a  bond.  Owen  v.  HUl,  67  Mich.  43, 
34  N.  W.  649;  Plummer  v.  Kennedy,  72  Mich.  298,  40  N.  W. 
433.  Upon  the  other  hand,  the  Supreme  Courts  of  Minnesota 
and  of  Kansas,  under  statutes  similar  to  the  Michigan  statute, 
arrived  at  opposite  conclusions.  Ihk  v.  Duluth  City,  58  Minn. 
182,  59  N.  W.  960;  Freeman  v.  City  of  Chanute,  63  Kan.  573, 
66  Pac.  647,  Similar  statutes  were  also  before  the  courts 
in  Pressed  Brick  Co,  v.  School  District,  79  Mo.  App.  669; 
Plumbing  Supply  Co.  v.  Board  of  Edu^cation,  32  S.  D.  270, 
142  N.  W.  1131 ;  Monnier  v.  Godbold,  116  La.  165,  40  South. 
604,  5  L.  R.  A.  (N.  S.)  463,  7  Ann.  Cas.  768. 

In  all  of  the  cases  last  cited,  as  well  as  in  others  that  could 
be  cited,  the  boards  of  trustees  are  held  not  liable  to  those  who 
had  furnished  labor  or  materials,  or  both,  for  the  construc- 
tion of  public  school  buildings.  Nor  upon  sound 
reason  and  principle  can  we  see  why  the  defendants  1,2 
should  be  held  liable  under  a  statute  like  ours.    To  say 
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the  least,  the  duty  is  not  cast  upon  either  the  defendants'  or 
the  high  school  in  express  terms  to  exact  such  a  bond.  It  is 
quite  dear  from  the  statute,  however,  that  it  was  intended  that 
the  contractor  should  execute  such  a  bond.  The  statute,  how- 
ever, does  not  say  that  either  the  defendants  or  the  high 
school  shall  require  the  contractor  to  execute  such  a  bond. 
It  is  equally  clear  that  under  the  statute  neither  the  de- 
fendants nor  the  high  school  could  compel  such  a  bond,  but 
the  most  that  could  be  done  in  that  regard  would  have  been 
to  refuse  to  enter  into  the  contract  unless  or  until  such  a 
bond  was  executed.  The  plaintiff  could  have  refused  to  sell 
its  materials  to  the  contractor  until  a  bond  had  been  provided, 
and  it  was  also  within  its  power  to  demand  that  the  defendants 
require  such  a  bond  from  the  contractor.  If  such  a  demand 
had  been  made,  and  the  defendants  had  then  willfully  re- 
fused to  require  the  contractor  to  execute  such  a  bond,  a 
different  question  would  be  presented. 

Ordinarily,  at  least,  where  one  claims  that  an  oflScer  is  by 
law  bound  to  do  a  particular  thing  for  his  benefit,  he  is 
required  to  make  a  demand  before  bringing  an  action  against 
such  oflBcer.  Such  a  demand  would  clearly  be  necessary  in 
case  the  claimant  desired  to  bring  a  coercive  action  against  the 
officer.  While  it  may  not  be  necessary  in  all  cases  to  make  a 
demand  upon  an  oflBcer  or  upon  a  board  to  act  before  he  or 
it,  as  the  case  may  be,  can  be  held  liable  for  neglecting  or 
failing  to  perform  a  duty  imposed  by  law,  yet,  where,  as  in 
this  case,  a  personal  liability  is  sought  to  be  imposed  for 
failing  to  do  an  oflScial  act,  it  should  be  made  to  appear  that 
the  failure  to  perform  the  alleged  act  was  willful  or  at  least 
grossly  negligent.  If  the  Legislature  had  intended  to  im- 
pose a  personal  liability  upon  the  defendants  for  failing  to 
require  the  contractor  to  execute  the  bond  mentioned  in  the 
statute,  it  would  have  been  an  easy  matter  to  have  indicated 
that  intention  in  apt  language.  Not  having  done  so,  this 
court,  upon  whom  is  cast  the  ultimate  duty  of  determining  the 
legislative  intent,  should  not  import  into  the  statute  by  con- 
struction that  which  is  not  fairly  implied,  where,  as  here 
the  consequences  are  not  only  drastic,  but  under  certain  cir- 
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cumstances  might  easily  spell  ruin  for  some  of  the  individual 
trustees.  Nor,  as  pointed  out  in  Joseph  Nelson  Supply  Co.  v. 
Leary,  supra,  is  such  a  construction  necessary  under  our 
statute. 

Under  Comp.  Laws  1907,  section  1400x,  the  plaintiff  had  an 
adequate  remedy  by  bringing  an  action  against  the  high  school 
before  the  money  arising  out  of  the  contract  was  paid  either 
to  the  contractor  or  on  his  order.  The  contractor  was  power- 
less to  defeat  the  plaintiff's  claim  by  making  an  assignment 
of  the  contract  price  to  any  one.  In  vijBw  of  the  terms  of 
our  statute,  and  in  view  of  the  authorities  last  above  cited,  we 
feel  constrained  to  hold  that  the  individual  defendants  are 
not  liable.  Nor,  in  view  of  the  decision  in  Joseph  Nelson 
Supply  Co.  V.  Leary,  supra,  is  the  high  school  liable.  For  the 
reasons  stated,  therefore,  the  district  court  of  Carbon  County 
did  not  err  in  sustaining  the  demurrers  and  in  entering 
judgment  dismissing  the  action. 

The  judgment  is  therefore  affirmed,  with  costs  to  respon- 
dents. 

Mccarty,  CORFMAN,  and  GIDEON,  JJ.,  concur. 
THURMAN,  J.,  being  disqualified,  did  not  sit  in  this  case. 


BLAKE  et  al.  v.  BOSTON  DEVELOPMENT  CO.  et  al. 
No.  3077.    Pecided  September  10,  1917.     (167  Pac.  672.) 

.  Action — Joinder  op  Causes — Parties  and  Interests  Involved.  In 
an  action  by  stockholders  against  a  corporation  and  its  officers  and 
directors,  the  complaint  alleged  various  illegal  and  wrongful  acts  by 
the  officers  and  directors,  whereby  V.,  who,  it  was  alleged,  controlled 
and  dominated  the  corporation  and  its  business  affairs,  had  acquired 
its  property  and  stock  and  a  note  executed  by  the  corporation  in  his 
favor,  and  that  they  had  levied  a  number  of  illegal  assessments  on 
the  stock  of  the  corporation.  It  prayed  for  an  injunction  against  the 
sale  of  the  stock  to  pay  one  of  such  assessments,  and  that  all  of  the 
assessments  be  set  aside  and  annulled,  and  that  the  officers  and  direc- 
tors make  a  fuU  and  complete  accounting  of  aU  the  assets  and  stock 
of  the  corporation,  and  that  the  note  in  question  be  surrendered, 
canceled,  and  annulled.  Held,  that  the  complaint  improperly  joined 
causes  of  action  in  favor  of  the  corporation  against  the  officers  and 
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directors  and  causes  of  action  in  favor  of  plaintiff  against  the  cor- 
poration, since,  notwithstanding  the  alleged  control  of  V.  over  the 
corporation's  officers  and  directors,  the  causes  of  action  to  annul 
and  enjoin  the  assessments  were  causes  of  action  in  plaintiff's  favor 
against  the  corporation,  while  the  causes  of  action  based  on  the 
wrongful  acts  of  the  officers  and  directors  were  causes  of  action  in 
its  favor,  though  enforced  by  the  stockholders  on  its  behalf.  (Page 
363.) 

2.  Pleading — Separate  Statement — ^Distinct  Causes  of  Action  in 
One  Court.  The  complaint  also  improperly  joined  in  a  single  state- 
ment separate  and  distinct  causes  of  action  in  favor  of  plaintiffs  and 
against  the  corporation,  as  each  assessihent  was  a  completed  trans- 
action, and  if  wrongful  a  separate  and  distinct  cause  of  action,  and 
the  corporation  was  entitled  to  have  each  assessment  stated  separately 
in  order  that  it  might  interpose  any  defenses  it  might  have.  (Page 
353.) 

3.  Pleading — Separate  Statement  or  Causes.  In  an  action  by  a 
corporation  or  its  stockholders  against  its  officers  who  have  been 
derelict,  mismanaged  its  affairs,  and  wrongfully  appropriated  its 
property,  wrongful  acts  charged  against  the  same  individuals  may, 
as  a  rule,  be  incorporated  in  one  statement  in  the  complaint  regard- 
less of  how  numerous  or  how  involved  the  alleged  wrongs  may  be, 
as  the  wrong  consists  in  appropriating  the  property  rights  of  the 
corporation,  and  that  wrong  constitutes  but  one  cause  of  action. 
(Page  356.) 

Appeal  from  District  Court,  Third  District ;  Hon,  George  F. 
Goodwin,  Judge. 

Action  by  Thomas  W.  Blake  and  others  against  the  Boston 
Development  Company  and  others. 

Judgment  dismissing  the  action  on  demurrer.     Plaintiflfs 
appeal. 

Affirmed. 

Skeen  Bros,  for  appellants. 

Smith  &  McBroom  for  respondents. 

PRICK,  C.  J. 

Thomas  W.  Blake  originally  commenced  this  action.    In  his 
complaint  he  alleged  that  he  brought  the  action  **for  him- 
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self  and  for  all  other  stockholders  and  creditors  of  the  Boston 
Development  Company,"  a  corporation.  The  action  was 
brought  against  said  company,  and  against  Fred  H.  Vahren- 
kamp,  R.  B.  Garff,  Thomas  Austin,  R.  H.  Winder,  B.  F. 
Fitzgerald,  and  Samuel  Stillman  who,  it  was  alleged,  **are 
now,  and  during  the  times  hereafter  mentioned  have  been 
the  directors  and  oflBcers  of  said  corporation,  having  the 
complete  management  and  control  of  its  business  affairs,"  and 
who  will  hereinafter  be  designated  oflBcers  and  directors. 
Various  matters  are  set  up  in  the  original  complaint,  to 
which  the  defendant  corporation  demurred,  and  the  demurrer 
was  sustained.  An  amended  complaint  was  then  filed  by  the 
plaintiff  Blake,  which,  however,  suffered  the  same  fate.  In 
view  that  Blake  obtained  leave  of  court  to  file  another  amended 
complaint,  which  superseded  the  first  two,  we  need  not  refer 
to  the  first  two  complaints  further.  In  the  last  complaint 
filed  certain  other  parties,  who  claimed  to  be  stockholders  of 
said  corporation,  to  wit,  V.  A.  Kedney,  Lewis  T.  Cannon, 
Edward  Christiansen,  Joseph  Obom,  James  Oborn,  William 
Obom,  and  D.  A.  Skeen,  were  added.  They  are  styled  inter- 
veners, but  how  and  when  they  were  permitted  to  intervene  in 
the  action  the  record  does  not  disclose.  We  shall  treat  those 
60-called  interveners  as  plaintiffs,  since  that  is  the  real  charac- 
ter they  assume  in  the  action.  The  last  complaint  is  too 
voluminous  to  be  set  forth  at  length  in  this  opinion.  We 
shall  state  the  substance  of  the  last  amended  complaint  as 
l)riefly  as  possible. 

After  again  alleging  the  purpose  of  the  action  and  that  the 
individual  defendants  constituted  the  ofScers  and  directors 
of  said  corporation,  it  is  alleged  that  all  of  the  parties  we 
have  designated  plaintiffs,  including  Blake,  are  stockholders, 
and  that  each  one  of  them  is  an  owner  of  a  certain  number  of 
shares  of  the  capital  stock  of  such  corporation,  the  exact 
number  owned  by  each  being  stated,  the  aggregate  number  so 
owned  amounting  to  7,660  shares.  It  is  alleged  that  the  de- 
fendant Fred  H.  Vahrenkamp,  the  promoter  of  said  incor- 
poration at  the  time  it  was  incorporated,  transferred  to  it 
**  three  unpatented  mining  claims  then  not  known  and  since 
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demonstrated  to  be  of  no  actual  intrinsic  value,  in  full  pay- 
ment of  its  entire  capital  stock  of  one  hundred  thousand 
(100,000)  shares,  all  of  which,  excepting  only  four  shares, 
was  issued  to  the  said  Vahrenkamp";  that  since  said  corpora- 
tion was  organized  said  Vahrenkamp  has  dominated  and  con- 
trolled all  of  its  oflBcers  and  directors,  and  through  them  he 
has  controlled  and  directed  its  business  affairs ;  that  he,  with 
the  cooperation  of  said  ofl8cers  and  directors,  has  grossly 
mismanaged  the  business  affairs  of  said  corporation ;  that  said 
Vahrenkamp,  acting  on  behalf  of  said  corporation,  obtained 
a  lease  and  option  to  purchase  certain  mining  claims;  that 
he  took  the  "title  to  said  lease  and  option  in  his  own  name,'* 
and  wrongfully  and  fraudulently  failed  to  have  said  lease  and 
opticm  transferred  to  said  corporation,  and  thereafter  caused 
the  authorized  capital  stock  of  said  corporation  to  be  increased 
from  100,000  shares  to  500,000  shares  by  having  the  articles 
of  incorporation  amended  to  that  effect,  and  that  all  of  said 
stock  was  issued  to  said  Vahrenkamp ;  that  he  has  caused  ore 
shipments  from  the  property  leased  as  aforesaid  to  be  made 
in  his  own  name,  **  without  fully  recognizing  the  interests 
of  said  corporation  in  said  property  or  the  proceeds  of  the 
sale"  of  said  ores;  that  said  Vahrenkamp  has  from  time  to 
time  presented  false  and  fraudulent  claims  against  said  cor- 
poration, and  the  officers  and  directors  **have  permitted  tlie 
said  Vahrenkamp  to  cause  various  and  numerous  large  credits 
in  his  favor  to  be  entered  upon  such  books  and  records  as 
were  kept  by  said  corporation";  that  the  oflBcers  and  di- 
rectors authorized  the  execution  and  delivery  of  a  certain 
promissory  note  of  said  corporation  for  $17,000  to  said  Vah- 
renkamp, which  note  ''was  issued  without  adequate  or  any 
consideration,  and  operates  as  a  fraud  upon  the  rights  of  the 
stockholders  of  said  corporation" ;  that  said  Vahrenkamp  and 
said  oflBcers  and  directors  have  failed  and  neglected  **to  keep 
proper  and  complete  books  and  records"  of  the  business 
transactions  of  said  corporation;  that  said  oflBcers  and  direc- 
tors have  entered  into  a  certain  contract  with  a  certain  cor- 
poration and  have  concealed  the  same  from  the  stockholders, 
which  contract  is  alleged  to  be  detrimental  to  the  interests 
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of  the  corporation;  that  the  oflScers  and  directors  have  per- 
mitted a  large  amount  of  the  treasury  stock  of  said  corpora- 
tion to  be  issued  to  various  individuals  without  consideration, 
and  that  said  Vahrenkamp  was  permitted  to  take  from  the 
treasury  of  said  corporation  large  blocks  of  stock  without 
paying  the  said  corporation  any  consideration  whatever.  It 
is  further  alleged  that  in  January,  1916,  the  ofl8cers  and  di- 
rectors, **  while  the  only  property  of  any  value  owned  by  said 
corporation  was  being  held  by  the  said  Vahrenkamp  and 
Garff,  voted  a  levy  of  an  assessment  upon  and  against  all 
outstanding  capital  stock''  of  said  corporation  to  develop 
the  property  leased  as  aforesaid  and  which  lease  stood  in  the 
name  of  said  Vahrenkamp ;  that  the  assessment  on  the  stock 
of  said  Vahrenkamp  and  of  said  oflBcers  and  directors  was 
paid  by  false  and  fraudulent  credits;  that  on  the  25th  day 
of  August,  1916,  said  oflScers  and  directors  wrongfully  levied 
another  assessment  on  all  of  the  capital  stock  of  said  corpora- 
tion, at  which  time  the  prior  assessment  had  not  been  paid 
into  the  treasury  of  said  corporation;  that  said  oflScers  and 
directors  **  wrongfully  and  fraudulently  permitted  payment 
of  said  assessment  to  be  made  by  post-dated  checks  and  notes, 
and  by  charging  them  to  the  account  of  said  Vahrenkamp," 
and  others,  the  amounts  so  charged  being  stated.  It  is  further 
alleged  that  in  January,  1917,  a  further  assessment  was 
wrongfully  levied  by  said  directors,  the  facts  in  that  regard 
being  stated  in  detail.  It  is  also  alleged  that  all  of  the  fore- 
going wrongful  and  fraudulent  acts  and  transactions  have 
been  called  to  the  attention  of  said  oflBcers  and  directors  of 
said  corporation,  but  without  avail.  The  plaintiflfs  then  con- 
clude the  complaint  in  the  following  words : 

"That  plaintiflfs  have  likewise  directed  the  attention  of  the 
stockholders  to  said  fraudulent  practices,  but  have  been 
wholly  unable  to  secure  relief  because  the  guilty  directors, 
by  reason  of  their  stock  holdings,  control  the  affairs  of  said 
corporation,  and  plaintiflfs  have  no  plain,  speedy,  and  ade- 
quate remedy  at  law." 

The  alleged  wrongful  and  fraudulent  transactions  and 
practices  of  said  Vahrenkamp  and  said  oflScers  and  directors 
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are  set  forth  in  the  complaint  with  great  particularity  and 
detail,  of  which  the  foregoing  statement  is  but  a  very  brief 
synopsis.  The  statement,  though  brief,  is,  however,  sufficient 
to  show  the  nature  and  character  of  the  wrongs  that  are 
complained  of,  and  we  shall,  in  as  few  words  as  possible,  out- 
line the  nature  of  the  relief  that  plaintiffs  desire  to  obtain. 

They  pray  judgment  (1)  that  said  corporation  and  officers 
and  directors  be  enjoined  from  selling  the  capital  stock  to  pay 
the  assessment  levied  on  January  12,  1917;  (2)  that  said 
corporation  and  said  officers  and  directors  be  required  to 
"show  cause  why  a  receiver  should  not  be  appointed  to  take 
immediate  possession  of  all  of  the  assets  of  said  corporation 
that  stand  in  the  name  of  the  corporation  or  in  the  name  of 
the  defendant  R.  B.  Qarff,  or  of  the  defendant  Fred  H. 
Vahrenkamp,  or  any  other  person,  and  to  hold  the  same 
subject  to  further  order  of  the  court";  (3)  that  the  assess- 
ments levied  August  25,  1916,  and  January  12,  1917,  be 
declared  illegal,  fraudulent,  and  void  and  that  all  sales  of 
stock  made  under  said  assessments  be  set  aside  and  annulled, 
"and  that  the  plaintiff  and  the  interveners  shall  be  decreed 
the  owners  and  holders  of  any  stock  so  illegally  sold*';  (4) 
"that  the  said  individual  defendants  and  each  of  them  be 
required  to  make  a  full  and  complete  accounting  of  all  the 
assets  and  stock  of  said  corporation,  and  that  the  court  decree 
all  the  stock  wrongfully  issued  to  be  illegal  and  void,  and 
that  the  court  decree  the  promissory  note  for  seventeen 
thousand  ($17,000)  dollars  issued  to  the  said  Fred  H.  Vahren- 
kamp, and  all  other  entries,  notes,  and  contracts  issued,  made, 
or  executed  without  consideration  or  without  authority  of 
law,  to  be  fraudulent  and  void,  and  direct  that  they  be 
surrendered,  canceled,  and  annulled'';  (5)  for  general  relief. 

To  the  amended  complaint  the  corporation  interposed  a 
motion  and  demurrers,  both  general  and  special.  The  grounds 
in  the  motion  and  special  demurrers  are  in  many  respects 
identical,  and,  in  substance,  are  that  separate  and  indepen- 
dent causes  of  action  are  commingled;  that  there  are  several 
causes  of  action  improperly  united  in  the  complaint;  that 
there  is  a  cause  of  action  stated  in  favor  of  the  corporation 
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and  against  the  oflScers  and  directors  of  the  corporation; 
and  another  alleged  cause  of  action  is  stated  against  the 
incorporation  for  an  injunction,  and  still  another  to  annul 
and  set  aside  certain  assessments,  and  a  further  cause  of 
action  on  behalf  of  the  plaintiffs  for  personal  relief.  The 
district  court  sustained  both  the  motion  and  the  demurrers, 
and,  plaintiffs  refusing  to  plead  further,  the  court  entered 
judgment  dismissing  the  action.  Plaintiffs  appeal,  and  assign 
the  rulings  of  the  court  as  error. 

It  seems  to  us  that  there  is  no  escape  from  the  conclusion 
that  there  are  several  causes  of  action  commingled  in  the 
complaint  in  a  single  statement.  It  cannot  be  doubted  that, 
notwithstanding  the  alleged  control  that  Vahrenkamp 
had  over  the  officers  and  directors  of  the  corporation,  1, 2 
and  therefore  over  the  corporation,  the  cause  of  action 
to  annul  and  to  enjoin  the  assessments  levied  on  the  capital 
stock  is  manifestly  against  the  corporation,  and  that  it  could 
be  enjoined  regardless  of  the  power  or  influence  of  any  one 
or  of  all  the  ofiScers  and  directors.  It  is  clear  that  each 
assessment  is  a  completed  transaction,  and  if  wrong  consti- 
tutes a  complete  and  independent  wrong  in  itself.  For  ex- 
ample: The  assessment  of  August,  1916,  was  a  complete 
transaction,  and  if  wrongful  or  unlawful  constituted  com- 
plete and  independent  wrong  and  thus  a  separate  cause  of 
action.  The  same  is  true  respecting  the  assessment  of  Janu- 
ary, 1917.  Moreover,  the  levying  of  an  assessment  is  a  cor- 
porate act,  and  if  a  cause  of  action  exists  at  all  respecting 
the  levying  of  the  assessment  it  is  in  favor  of  the  stock- 
holder. With  respect  to  the  levying  of  an  assessment  on  his 
stock,  the  cause  of  action,  if  there  be  one,  is  against  the 
corporation. 

In  TuttvUer  v.  Tuskaloosa,  etc.,  Co.,  89  Ala.  391,  7  South. 
398,  a  stockholder,  for  himself  and  others,  commenced  an 
action  to  enjoin  the  sale  of  his  stock  by  the  corporation,  and 
in  the  same  action  he,  as  did  plaintiffs  in  the  case  at  bar,  also 
alleged  various  wrongs  against  other  stockholders  and  de- 
manded an  accounting  from  them.  The  Supreme  Court  of 
Vol.  50—23 
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Alabama,  in  passing  upon  the  objection  that  several  causes 
of  action  were  improperly  joined,  said: 

"A  bill  claiming  such  relief  [to  enjoin  the  sale  of  stock]  is  a  bill 
against  the  corporation  as  the  only  necessary  and  proper  party.  The 
contention  is  between  the  stockholder  and  the  corporation,  and  any 
relief  obtained  will  necessarily  be  against  the  corporation." 

The  court  then  points  out  that  under  certain  circumstances, 
where  the  corporation  fails  to  proceed  to  protect  its  rights, 
a  stockholder  may  do  so,  but  it  also  points  out  that  that  will 
not  justify  the  joining  of  causes  of  action  for  and  against 
the  corporation.  In  this  case  the  plaintiffs  have  not  only 
commingled  a  cause  of  action  against  the  corporation  with 
one  in  its  favor,  but  they  have  also  commingled  separate  and 
distinct  causes  of  action  which  are  in  their  favor  and  against 
the  corporation  in  one  statement.  Each  assessment,  as  we  have 
pointed  out,  is  a  completed  transaction,  and,  if  wrongful, 
constitutes  a  separate  and  distinct  cause  of  action.  It  is  not 
a  case  where  distinct  injuries  may  arise  out  of  a  single  wrong 
and  where  damages  for  all  of  the  injuries  may  be  recovered 
in  one  action  and  may  be  stated  as  a  single  cause  of  action. 
In  case  of  stock  assessments  the  corporation  may  have  separate 
and  distinct  defenses  as  to  each  assessment,  and  where  the 
corporation  interposed  proper  and  timely  objection,  as  in  this 
case,  it  is  entitled  to  have  each  assessment  which  is  claimed 
was  wrongfully  or  unlawfully  levied  stated  as  a  separate 
cause  of  action  to  the  end  that  the  corporation  may  interpose 
any  defense,  legal  or  otherwise,  it  may  have  to  the  several 
causes  of  action.  Upon  the  other  hand,  the  alleged  wrong- 
ful acts  and  practices  of  Vahrenktoip  and  the  officers  and 
directors  affecting  the  property  and  property  rights  of  the 
corporation  constitute  a  cause  of  action  in  favor  of  the  cor- 
poration. Any  wrongful  or  unlawful  interference  with  the 
property  of  the  corporation,  or  with  its  property  rights, 
constitutes  a  wrong  against  the  corporation  and  not  against 
the  stockholder.  Niven  v.  Peoples,  23  N.  D.  202,  136  N.  W. 
73 ;  Tutmler  v.  Tuskaloosa,  etc,  Co.,  supra ;  Backus  v.  Brooks, 
195  Fed.  452,  115  C.  C.  A.  354.  See,  also,  3  Cook,  Corps. 
(7th  Ed.)  sec.  739. 
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In  Nemn  v.  Peoples,  supra,  in  referring  to  the  matter  of 
an  accounting,  the  court  said : 

''In  an  action  for  an  accounting  against  Peoples  and  Severton  and 
the  return  to  the  bank  of  any  property  they  may  have  wrongfully  taken 
from  it  during  their  administration  the  proper  party  plaintiff  is  the 
bank  itself." 

The  doctrine  just  stated  is  elementary.  It  is  suggested, 
however,  that  in  this  case  the  corporation  wrongfully  failed 
and  neglected  to  sue,  and  hence  it  was  not  only  the  right 
of  the  plaintiffs,  but,  perhaps,  it  was  their  duty,  to  proceed. 
Let  that  be  conceded,  and  yet  it  does  not  in  the  least  affect 
the  principle  of  pleading  and  procedure  that  is  involved  here. 
True,  if  the  corporation  failed  and  neglected  to  protect  the 
corporate  interests  and  property,  a  stockholder,  or  any  num- 
ber of  them,  may  proceed  to  do  what  the  corporation  refused 
in  that  regard.  The  cause  of  action,  however,  is  still  one  in 
favor  of  and  not  against  the  corporation.  The  mere  fact  that 
the  corporation  is  made  a  defendant  in  the  action  does  not 
constitute  it  an  adverse  party  in  the  sense  that  the  officers 
and  directors  are  adverse  parties.  It  is  made  a  defendant 
as  a  matter  of  necessity  and  because  it  has  neglected  or  re- 
fused to  complain  itself.  Whatever  judgment  may  be 
obtained  in  the  action  for  an  accounting  against  the  officers 
and  directors  or  others  is  for  the  benefit  of  the  corporation. 
While  the  stockholder  is  interested  in  such  an  action  and  in 
the  result,  yet  he  is  only  indirectly  interested,  and  the  cause 
of  action  is  not  his,  but  belongs  to  the  corporation,  and  he 
may  sue  only  in  the  place  of  such  corporation,  for  the  reasons 
before  stated. 

No  one  would  for  a  moment  contend  that,  if  the  corpora- 
tion in  this  case  had  commenced  an  action  for  an  accounting 
against  Vahrenkamp  and  the  officers  and  directors,  it  could 
have  enjoined  itself  from  collecting  the  alleged  unlawful 
assessment.  The  incongruity  and  impropriety  of  attempting 
such  a  thing  would  then  have  been  apparent  to  all.  The  fact, 
however,  that  the  corporation  does  not  bring  the  action  for 
itself  in  its  own  name  does  not  give  the  plaintiffs,  who  are 
acting  on  behalf  of  the  corporation,  the  right  to  join  causes 
of  action  in  one  complaint  that  the  corporation  could  not 
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have  joined,  and  of  course,  they,  under  no  circumstances,  have 
the  right  to  commingle  several  causes  of  action  in  one  state- 
ment. The  attempt,  therefore,  to  join  a  cause  of  action  to 
enjoin  the  corporation  from  collecting  certain  assessments, 
which  we  have  seen  is  a  cause  of  action  against  the  corpora- 
tion, with  one  for  an  accounting  against  the  officers  and  di- 
rectors of  the  corporation,  which  is  a  cause  of  action  in  its 
favor,  cannot  be  sustained. 

We  desire  to  add  that  it  is  not  possible  to  lay  down  any  hard 
and  fast  rule  regarding  what  may  and  what  may  not  be  incor- 
porated in  one  complaint  or  in  a  single  statement  in  stockhold- 
ers' actions,  or  in  any  action,  for  an  accounting,  where 
it  is  alleged  that  the  corporation  officers  have  been  dere-  3 
lict  and  have  mismanaged  the  corporation's  affairs  and 
have  wrongfully  appropriated  the  corporation's  property.  In 
an  action  for  an  accounting,  wrongful  acts,  if  charged  against 
the  same  individuals,  may,  as  a  rule,  be  incorporated  into 
one  statement  in  the  complaint,  regardless  of  how  numerous 
or  how  involved  the  alleged  wrongs  may  be.  Under  such  cir- 
cumstances the  wrong  consists  in  appropriating  the  property 
or  property  rights  of  the  corporation,  and  that  wrong  consti- 
tutes but  one  cause  of  action,  regardless  of  the  number  of 
acts  on  the  part  of  the  wrongdoer.  The  numerous  wrongful 
acts  alleged  against  Vahrenkamp  and  the  officers  and  direc- 
tors in  this  case,  therefore,  constitute  but  one  cause  of  action. 
That,  however,  is  not  true  respecting  the  several  assessments. 
As  we  have  seen,  each  assessment  constitutes  a  complete  trans- 
action and  an  independent  wrong  by  the  corporation  and  an 
action  as  against  it. 

While  it  is  true,  therefore,  that  the  plaintiffs,  in  their  com- 
plaint, have  stated  sufficient  facts  to  constitute  a  cause  of 
action  against  Vahrenkamp  and  the  officers  and  directors  for 
an  accounting,  yet  it  is  also  true  that  the  plaintifiEis  have  im- 
properly joined  that  cause  of  action  with  several  causes  of 
action  against  the  corporation  to  prevent  the  enforcement  by 
it  of  alleged  wrongful  assessments  against  their  stock,  and 
have  commingled  the  several  causes  of  action  respecting  said 
assessments  in  a  single  statement  in  the  complaint.    That 
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may  not  be  done  where  proper  and  timely  objection  is  made. 

It  is  not  necessary  to  dwell  upon  the  other  alleged  defects 
of  the  complaint. 

Per  the  reasons  stated,  the  judgment  is  affirmed,  with  costs 
to  respondents. 

McCARTY,  CORPMAN,  THURMAN,  and  GIDEON,  JJ., 

concur. 


MOYLE  V.  SALT  LAKE  CITY. 

No.  2998.    Decided  September  10,  1917.     (167  Pac.  660.) 

1.  Waters  and  Water  Courses — Contracts — Construction.  A  city, 
to  obtain  a  supply  of  potable  water  which  had  already  been  appro- 
priated, entered  into  a  contract  whereby  the  appropriators  agreed  to 
exchange  the  waters  which  they  had  appropriated  for  an  equivalent 
quantity  of  water  from  a  canal  of  which  the  city  was  the  owner.  The 
contract  fixed  the  quantity  of  water  which  plaintiff,  one « of  the 
appropriators,  was  entitled  to  receive  from  the  city's  canal,  and 
obligated  the  city  to  maintain  the  canal  in  repair.  The  limits  of  the 
city  were  extended,  and  the  land  on  which  plaintiff  formerly  used 
the  water  for  irrigation*  purposes  became  urban  property,  and  she 
asserted  the  right  to  divert  the  water  at  another  point  on  the  canal 
and  apply  it  to  6ther  lands.  The  diversion  would  in  no  way  injure 
the  city,  but  merely  relieve  it  of  the  burden  of  transporting  the 
water  some  distance.  Held  that,  as  the  right  of  an  appropriator  of 
water  to  change  the  place  of  diversion  is  well  recognized,  plaintiff 
was,  in  view  of  the  fact  that  jvaste  of  water  is  prohibited  in  arid 
countries,  entitled  to  demand  that  the  city  allow  her  to  take  the  water 
from  a  new  location,  where  she  could  use  it,  notwithstanding  she  had, 
for  many  years  after  the  contract  was  entered  into,  received  the 
water  at  a  different  location.     (Page  361.) 

2.  Waters  and  Water  Courses — Appropriators — Change  op  Point  of 
Diversion.  An  appropriator  of  water,  who  was  entitled  to  a  given 
amount,  may,  for  the  purpose  of  increasing  the  benefit  from  his  use, 
change  the  point  of  diversion.*     (Page  361.) 

Appeal  from  District  Court,  Third  District;   Hon.  C.  W. 
Uorse,  Judge. 

Action  by  Alice  B.  Moyle  against  Salt  Lake  City. 


^  Hague  v.  Nephi  Irrigation  Co.,  16  Utah,  421,  52  Pac.  765,  41  L.  E.  A. 
311,  67  Am.  St.  Eep.  634. 


Digitized  by 


Google 


358  SUPREME  COURT  OF  UTAH  [Sept. 

Moyle  V.  Salt  Lake  City,  50  Utah  357 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

H,  J,  Dininy,  W.  H.  Folland,  and  M.  C.  Davis  for  appellant. 

James  H.  Moyle,  H.  D.  Moyle,  and  A,  T.  Sanford  for  re- 
spondent. 

FRICK,  C.  J. 

The  plaintiff  commenced  this  action  to  require  Salt  Lake 
City  to  deliver  to  her  certain  water,  to  which,  it  is  conceded, 
she  is  entitled  under  the  contract  hereinafter  referred  to,  at 
a  point  other  than  where  said  water  has  been  delivered  by 
Salt  Lake  City  since  the  year  1888,  when  the  contract  was 
entered  into.  The  facts  are  not  disputed.  Those  that  are 
material,  in  substance,  are: 

Tltot  in  June,  1888,  Salt  Lake  City  and  certain  farmers, 
who  were  the  owners  of  primary  water  rights  in  what  is 
known  and  called  Parley's  Canyon  creek,  a  stream  having 
its  source  in  the  Wasatch  Mountains  lying  east  of  Salt  Lake 
City  and  flowing  westerly  through  Salt  Lake  valley  into  the 
Jordan  river,  entered  into  an  agreement  in  which  the  owners 
of  said  water  agreed  to  exchange  the  water  obtained  by  them 
from  said  Parley's  Canyon  creek  for  water  owned  by  Salt 
Lake  City  which  it  obtained  from  Utah  Lake  through  the 
Jordan  river,  and  through  what  is  designated  the  Jordan  ft 
Salt  Lake  City  Canal,  which  is  owned  by  Salt  Lake  City. 
The  exchange  of  the  waters  was  made  for  the  benefit  of  the 
inhabitants  of  Salt  Lake  City,  in  that  the  water  from  Parley's 
Canyon  creek  is  potable  mountain  water,  while  the  water  ob- 
tained by  the  city  from  Utah  Lake  is  nonpotable,  but  is  suita- 
ble to  irrigate  the  lands  and  crops  of  the  farmers  with  whom 
the  exchange  was  made. 

The  court  found,  and  the  findings  are  not  questioned,  that 
the  plaintiff  in  this  action  is  the  owner  of  **  144.5/2027"  of 
the  waters  exchanged  as  aforesaid,  which  is  the  equivalent  of 
"144.79  acre  shares  of  the  water  of  Parley's  Canyon  creek." 
The  water  used  by  the  plaintiff  was,  for  many  years,  used  by 
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her  within  what  is  called  the  basin  of  Parley 's  Canyon  creek 
and  on  lands  lying  immediately  southeast  of  Salt  Lake  City, 
which  lands,  in  the  last  few  years,  have,  however,  become  a 
part  of  Salt  Lake  City,  and  have  thus  ceased  to  be  used  for 
farming  purposes,  but  are  being  used  for  residential  purposes 
by  some  of  the  inhabitants  of  Salt  Lake  City.  In  view  of  the 
changed  conditions,  the  plaintiff  no  longer  uses,  or  can  use, 
said  water  on  lands  lying  within  the  basin  of  Parley's  Canyon 
creek.  She,  however,  owns  lands  lying  about  five  miles  south 
of  the  lands  on  which  she  formerly  used  the  water,  and  about 
five  miles  south  of  where  the  water  has  always  been  delivered 
to  her,  on  which  she  can  use  all  the  water  she  is  entitled  to 
under  said  exchange  agreement  with  Salt  Lake  City.  Upon 
that  subject  the  court  found  (which  finding,  to  avoid  repeti- 
tion, we  make  a  part  of  this  statement)  as  follows: 

"That  plaintiff  has  no  lands  upon  which  said  water  can  be 
beneficially  used  in  or  near  the  vicinity  in  which  said  water 
has  been  heretofore  used,  but  the  said  water,  of  which  said 
plaintiff  is  the  owner,  can  be  beneficially  used  upon  her  above- 
described  lands,  which  are  situate  about  five  miles  south  of 
said  point  of  diversion,  and  which  lie  adjacent  to  and  imme- 
diately below  said  canal,  as  aforesaid.  That  the  said  quantity 
cf  water,  of  which  plaintiff  is  the  owner  and  thus  entitled  to 
use,  can  be  diverted  upon  plaintiff's  said  lands  out  of  said 
Salt  Lake  &  Jordan  Canal,  through  the  weir  aforesaid,  without 
any  damage  whatsoever  to  said  defendant  city  or  to  any  per- 
son whomsoever,  and  does  not  impair  any  vested  right  of  any 
person  whomsoever,  and  said  city  will  be  saved  the  cost  of 
conveying  said  water  a  distance  of  about  five  miles." 

For  the  same  reason  we  also  insert  here  the  material  por- 
tions of  the  agreement  entered  into  between  the  parties 
aforesaid : 

"It  is  hereby  agreed  as  follows:  The  parties  of  the  first 
part,  whose  names  are  signed  hereto,  agree  to  exchange  the 
waters  of  the  Parley 's  Canyon  creek  to  which  they  are  entitled 
for  an  equivalent  quantity  of  water  from  the  Jordan  &  Salt 
Lake  City  Canal,  ♦  ♦  ♦  and  to  permit,  allow,  and 
<iUthorize  said  party  of  the  second  part  to  take  said  waters  of 
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the  Parley's  Canyon  creek  at  any  point  it  may  choose,  and 
devote  the  same  to  the  use  and  benefit  of  the  inhabitants  of 
Salt  Lake  City.  •  •  •  The  second  party  agrees  to  maintain 
all  existing  rights  of  the  parties  of  the  first  part  to  the  waters 
of  the  said  Parley's  Canyon  creek,  and  to  keep  in  repair  the 
said  Jordan  &  Salt  Lake  City  Canal,  and  by  its  agent,  jointly 
with  the  agent  of  the  parties  of  the  first  part,  and  at  the 
expense  of  the  former,  turn  out  from  the  said  canal  the  proper 
portion  of  the  water  due  to  the  parties  of  the  first  part  on 
the  exchange  as  aforesaid,  and  also  to  construct  the  necessary 
ditch  or  ditches,  headgates,  and  dams  to  take  out  the  said 
waters  of  the  said  canal  and  Parley's  Canyon  creek,  and  pro- 
vide for  rights  of  way  for  the  same,  all  at  its  own  cost  and 
expense,  and  without  cost  or  expense  to  the  parties  of  the  first 
part.  •  •  •  This  agreement  shall  be  perpetual,  if  the 
covenants  and  conditions  herein  expressed  are  kept  and  com- 
plied with." 

While  nothing  is  contained  in  the  agreement  respecting  the 
precise  place  where  Salt  Lake  City  was  to  deliver  the  plaintiff 
her  share  of  the  water,  yet,  as  before  stated,  the  water  was 
delivered  to  her,  ever  since  1888,  within  the  basin  of  Parley's 
Canyon  creek,  and  at  a  point  about  five  miles  north  of  where 
she  now  seeks  to  have  the  same  delivered. 

The  only  defense  interposed  by  Salt  Lake  City  is  that  the 
plaintiff  is  not  entitle<}  to  have  the  water  delivered  at  any 
other  point  or  place  than  the  one  where  she  first  elected  to 
receive  it  from  the  city,  and  that  permitting  her  to  take  the 
water  at  some  other  place  or  point  is  violative  of  the  provi- 
sions of  the  contract,  and  amounts  to  an  impairment,  or,  at 
least,  a  change,  of  the  obligation  assumed  by  the  city  in  enter- 
ing into  the  contract. 

Upon  substantially  the  foregoing  facts  the  court  found  all 
the  issues  in  favor  of  the  plaintiff,  and  entered  conclusions  of 
law  and  a  judgment  or  decree  requiring  the  city  to  deliver 
plaintiff  the  amount  of  water  she  is  entitled  to  under  the  con- 
tract from  the  said  canal  at  the  point  selected  and  through 
the  weir  prepared  by  her,  but  without  additional  cost  ^r 
expense  to  the  city. 
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The  city  appeals,  and  the  only  propositions  argued  are  the 
two  we  have  stated  above.  True,  counsel  assign  various  rea- 
sons in  their  argument  why  plaintiff  should  fail,  but  the  real 
reasons  are  those  we  have  stated. 

We  fail  to  see  how  the  judgment  or  decree  in  any  way 
contravenes  any  of  the  stipulations  contained  in  the  city's 
contract.  There  is  nothing  in  the  contract  specifying  any 
particular  place  where  plaintiff's  share  of  the  water 
shall  be  delivered  to  her.  True,  by  receiving  the  water  1, 2 
at  a  particular  place  for  many  years  past  the  plaintiff 
could  not  now  successfully  urge  that  the  city  had  not  fulfilled 
its  part  of  the  agreement.  Apart  from  the  fact,  however, 
that  the  water  has  been  delivered  as  before  stated,  there  is 
absolutely  nothing  in  the  contract  that  binds  the  plaintiff  to 
receive  the  water  at  any  particular  place  or  point.  Nor  is 
there  anything  in  the  contract  that  prevents  her  from  having 
the  water  delivered  to  her  at  any  other  point,  provided  always 
that  in  doing  that  she  in  no  way  inconveniences  the  city,  or 
increases  its  cost  or  expense  of  delivering  the  amount  of  water 
to  her  to  which  she  is  entitled  under  the  agreement.  It  no 
doubt  is  true,  as  contended  by  the  city's  counsel,  that  ordi- 
narily, in  case  a  place  of  delivery  is  fixed  in  the  contract,  the 
party  agreeing  to  deliver  cannot  be  required  to  deliver  at  any 
other  place  or  i)oint  without  disregarding  the  terms  of  the 
contract.  As  we  have  pointed  out,  however,  there  is  no  spe- 
cific place  of  delivery  fixed  in  the  contract  in  question,  and 
the  only  contention  made  by  counsel  in  that  regard  is  that 
the  water  had  actually  always  been  delivered  to  and  received 
by  the  plaintiff  at  a  certain  place  during  the  past.  That, 
however,  merely  goes  to  show  that  she  was  willing  to  receive 
it,  and  that  the  city  was  also  willing  to  deliver  it,  at  that  par- 
ticular place.  In  case,  however,  no  specific  place  of  delivery 
is  mentioned  in  the  contract,  but  the  party  to  whom  a  par- 
ticular thing  is  to  be  delivered,  nevertheless,  receives  it  at 
a  particular  place,  why  may  not  such  party  ask  to  have  the 
thing  delivered  at  some  other  place,  if  to  make  the  delivery 
at  such  other  place  is  as  convenient  and  no  more  expensive 
to  the  party  required  to%ake  the  delivery?    In  doing  that, 
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how  are  the  obligations  of  the  contract  either  disrogarded  or 
impaired?  If  it  were  conceded,  however,  that  the  place  of 
delivery  could  not  be  changed  in  case  of  a  contract  in  which 
one  party  agreed  to  deliver  specific  articles  of  goods  or  mer- 
chandise to  another  for  a  term  of  years,  it  does  not  at  all 
follow  that  it  may  not  be  done  under  a  contract  like  the  one 
in  question  here. 

In  arriving  at  a  just  conclusion  in  this  case,  it  is  important 
to  keep  in  mind  the  subject-matter  of  the  contract  and  the 
object  or  purpose  of  the  parties.  In  connection  with  those, 
the  law,  as  it  affects  the  subject-matter  of  the  contract,  must 
also  be  kept  in  mind.  The  law  upon  the  subject-matter  of  the 
contract  in  question  is  as  much  a  part  of  it  as  though  it  were 
incorporated  into  the  writing  itself.  What  is  the  law  regard- 
ing the  use  of  water  in  this  arid  region!  The  law  will  not 
permit  any  owner  to  waste  water,  nor  will  it  permit  him  to 
claim  more  than  will  supply  his  needs.  If  conditions  change, 
the  law,  nevertheless,  applies  to  the  changed  conditions.  In 
this  case  the  district  court  found  that  the  plaintiff  no  longer 
can  use  the  water  where  it  was  first  received  by  her  under  the 
contract,  but  in  that  connection  also  finds  that  she  can  make 
a  beneficial  use  of  it  at  some  other  place  under  the  city's 
canal,  at  which  place  it  is  just  as  convenient  and  no  more 
expensive  for  the  city  to  deliver  the  ^ater  to  the  plaintiff 
than  at  the  point  where  it  was  first  received,  but  where  it  can 
no  longer  be  used,  and,  if  delivered  there,  it  will  result  in 
wasting  the  water.  What,  then,  is  the  law  applicable  to  such 
a  condition  ?  As  a  question  of  law  does  it  not  merely  amount 
to  this,  that  the  plaintiflf  is  seeking  to  change  the  point  of 
diversion?  Assuming  the  city's  canal  to  be  a  natural  stream, 
and  that  the  plaintiflf  had  appropriated  and  was  entitled  to 
divert  the  quantity  of  water  found  by  the  court  from  such 
stream,  no  one  would  doubt  her  right  to  change  the  place  of 
diversion  to  some  other  point  on  the  stream,  so  long  as  she, 
in  making  the  change,  did  not  interfere  with  the  rights  of 
any  one  else.  The  city  concedes  that  the  plaintiflf  is  entitled 
to  a  certain  quantity  of  water  floMring  in  its  canal,  and  that 
she  has  received  it  and  it  has  bee*  delivered  to  her  at  a  par- 
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ticular  place.  Now,  why  may  she  not  change  the  point  or 
place  of  delivery  precisely  upon  the  same  conditions  and  upon 
the  same  theory  that  she  may  change  the  point  or  place  of 
diversion  on  the  stream,  provided  she  does  so  without  increas- 
ing or  adding  to  the  expense  of  the  city  in  delivering  the 
water  to  hert  Is  not  the  right  to  change  the  place  of  diversion 
under  the  law  based  upon  the  fact  that  conditions  change,  and 
that  it  may  be  that  the  original  point  of  diversion  selected 
by  the  appropriator  no  longer  responds  to  his  needs,  and  that 
to  continue  the  old  place  of  diversion  may  result  in  waste? 

True,  there  are  no  contractual  obligations  involved  where 
a  change  of  diversion  on  a  stream  is  made ;  but  is  it  not  perti- 
nent to  ask  in  what  way  are  contractual  obligations  involved 
in  this  case?  As  we  have  seen,  the  law  is  a  part  of  the  con- 
tract, and  it  is  conclusively  presumed  that  the  parties  to  the 
contract  entered  into  every  stipulation  in  view  of  the  existing 
law.  Indeed,  they  were  bound  to  do  so,  and,  if  they  had 
entered  into  stipulations  that  were  contrary  to  law,  those 
stipulations  would  be  void.  We  must  assume,  therefore,  that 
the  parties  to  the  contract  in  question  had  in  mind  the  fact 
that  the  conditions  not  only  might,  but  that  they  in  all  proba- 
bility would,  change,  and  that  it  might  be  that  the  plaintiff 
or  some  other  of  the  parties  to  the  contract  might  require  the 
place  of  delivery  changed,  which,  as  we  have  seen,  amounts  to 
a  change  of  the  place  of  diversion,  and  that,  when  it  became 
necessary  to  do  that,  the  change  could  be  made  upon  the  same 
conditions  that  any  other  change  of  the  place  of  diversion 
could  be  made,  namely,  at  the  expense  of  the  party  making 
the  change  and  without  interfering  with  the  rights  of  others. 
The  law  respecting  the  right  of  another  appropriator  to  change 
the  place  of  diversion  is  well  settled  in  this  jurisdiction,  and, 

80  far  as  we  are  aware,  in  all  other  jurisdictions  where  the 
right  to  appropriate  water  is  recognized.  Hague  v.  Nephi 
Irr,  Co.,  16  Utah,  421,  52  Pac.  765,  41  L.  R.  A.  311,  67  Am. 
St.  Rep.  634;   Union  Mill  &  Mining  Co.  v.  Dangler g  (C.  C.) 

81  Fed.  73;  2  Kinney,  Irr.,  etc.  (2d  Ed.),  sections  857,  858; 
1  Weil,  Water  Rights  (3d  Ed.),  section  504. 
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We  are  of  the  opinion,  therefore,  that  the  district  court  has 
in  no  way  invaded  any  contractual  rights  of  the  city,  nor  has 
it  in  any  way  disregarded  any  of  its  legal  rights  in  entering 
the  judgment  appealed  from.  We  desire  to  add,  in  conclu- 
sion, however,  that  we  do  not  want  to  be  understood  as  hold- 
ing that,  although  a  person  or  corporation  has  agreed  to  deliver 
a  certain  quantity  of  water  to  another  at  a  particular  place, 
the  place  of  delivery  may  not  be  changed  in  case  the  owner 
of  the  water  can  no  longer  use  it  at  the  original  place  of  de- 
livery, the  same  as  the  original  place  of  diversion  may  be 
changed  by  the  appropriator  under  the  law.  It  is  not  neces- 
sary to  decide  that  question  now,  and  therefore  we  express 
no  opinion  upon  it. 

For  the  reasons  stated,  the  judgment  is  affirmed,  with  costs 
to  respondent. 

McCARTY,  CORPMAN,  and  GIDEON,  JJ.,  concur. 
THURMAN,  J.,  being  disqualified,  did  not  sit  in  this  case. 


PELT  CITY  TOWNSITE   CO.  v.  PELT  INVESTMENT 

CO.  et  al. 

No.  2903.    Decided  September  20,  1917.     (167  Pac.  835.) 

1.  Pleading — Motions — Separating  Causes  of  Action.  Under  Gorap. 
Laws  J.907,  section  2961,  authorizing  the  joinder  of  certain  causes  of 
action,  but  providing  that  they  must  be  separately  stated,  and  section 
2962,  specifying  the  grounds  of  demurrer,  and  not  specifying  as  a 
ground  of  demurrer  the  failure  to  separately  state  separate  causes 
of  action,  an  objection  that  causes  of  action  are  not  separately  stated 
may  be  made  by  motion  to  require  plaintiff  to  separately  state  them. 
(Page  371.) 

2.  Judgment — ^Default — ^Pendbnct  of  Motion.  Under  Comp.,  Laws 
1907,  section  3179,  subd.  1,  authorizing  judgment  for  plaintiff  in  an 
action  on  contract  for  the  recovery  of  money  or  damages  if  no  answer, 
demurrer,  or  motion  has  been  filed  within  the  time  specified  in  the 
summons,  a  motion  to  require  plaintiff  to  separately  state  causes  of 
action  being  one  recognized  by  law  is  su£9cient  to  prevent  the  entry 
of  default  until  it  is  disposed  of.     (Page  372.) 

3.  Action — "Cause  of  Action" — Elements.  Every  judicial  aetioa 
involves  a  primary  right,  a  corresponding  primary  duty,  a  delict  or 
wrong  consisting  in  a  breach  of  such  primary  right  and  duty,  a 
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remedial  right  and  a  remedial  duty,  and  the  remedy  or  relief  itself, 
and  of  these  elements  the  primary  right  and  duty  and  the  delict  or 
wrong  combined  constitute  the  "cause  of  action";  the  remedy  being 
no  part  of  the  cause  of  action.     (Page  373.) 

4.  Action — Splittino  Causes  of  Action — ^Breaches  of  Contract. 
Though  there  are  many  breaches  of  a  single  contract,  they  may  not 
be  split  up  into  several  causes  of  action.     (Page  374.) 

5.  Pleading — Separate  Causes  op  Action — Separate  Statement.  A 
complaint  alleged  that  the  defendant  corporation  sold  plaintiff  an 
exclusive  option  on  lots  in  a  townsite  in  Idaho,  and  agreed  to  survey, 
plat,  and  record  the  unplatted  portion  of  the  land;  that  the  vendor 
covenanted  that  a  certain  portion  of  the  proceeds  of  sale  should  be 
deposited  as  a  trust  fund  for  the  construction  of  a  bridge  near  the 
townsite,  and  agreed  when  lots  were  sold  and  fully  paid  for  to 
deliver  a  deed  and  abstract  of  title,  and  a  land  value  guarantee  con- 
tract; that  the  individual  defendants  received  payments  of  money 
under  the  contract,  including  trust  fund  payments,  and  had  appro- 
priated to  their  own  use  all  of  the  trust  funds  except  a  specified 
amount;  that  defendants  had  failed  to  plat  certain  portions  of  the 
land,  and  had  furnished  an  inaccurate  map  of  other  portions;  that 
the  laws  of  Idaho  required  the  platting  of  lots  in  a  townsite  before 
any  sale  thereof,  and  imposed  a  penalty  for  each  lot  sold;  that 
defendants  had  disposed  of  lots  to  plaintiff  knowing  that  they  had 
not  been  platted,  and  by  certain  misconduct  had  hindered  plaintiff  in 
the  sale  of  930  lots  not  platted,  and  deprived  plaintiff  of  the  profits 
thereon ;  that  under  the  Idaho  law  defendants  had  forfeited  to  plain- 
tiff $50  for  each  of  such  lots ;  that  they  retained  and  held  such  trust 
funds  in  a  specified  sum;  and  that  they  had  damaged  plaintiff  by 
failing  to  furnish  an  abstract  of  title  and  bond  for  lots  fully  paid 
for.  Held,  that  the  failure  to  survey,  plat,  and  record  lots,  and  the 
failure  to  furnish  abstracts,  deeds,  and  bonds,  were  merely  different 
breaches  of  a  single  contract  constituting  but  one  cause  of  action, 
and  not  required  to  be  separately  stated  under  Comp.  Laws  1907, 
section  2961.     (Page  376.) 

6.  Action — Pleading — Joinder  of  Causes — Separate  Statement. 
While  if  the  complaint  had  alleged  that  the  defendant  corporation 
failed  to  deposit  the  trust  fund  and  appropriated  it  to  its  own  use, 
this  might  have  been  merely  another  breach  of  the  contract  and  part 
of  the  one  cause  of  action,  the  wrong  complained  of  having  been 
committed  by  the  individual  defendants  with  whom  plaintiff  had  no 
contractual  relation,  this  constituted  a  separate  cause  of  action  which 
not  only  should  have  been  separately  stated  under  Comp.  Laws  1907, 
section  2961,  but  was  obnoxious  to  the  further  provision  of  that 
section,  that  causes  of  action  united  must  affect  all  the  parties  to  the 
action.    (Page  376.) 
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7.  Pleading — Separate  Causes  op  Action — Separate  Statement.  If 
the  penalty  for  violation  of  the  Idaho  statute  waa  recoverable  by 
plaintiff  rather  than  by  the  state  of  Idaho,  it  constituted  a  separate 
cause  of  action  to  be  separately  stated.     (Page  377.) 

8.  Pleading — Motions — Separate  Causes  of  Action.  A  motion  to 
require  plaintiff  to  separately  state  several  distinct  causes  of  action 
contained  in  the  complaint  should  have  been  definite,  certain,  and 
specific  as  to  the  causes  of  action  which  defendant  claimed  were  con- 
tained in  the  complaint,  and  a  motion  not  specifying  the  different 
causes  of  action  was  too  indefinite.     (Page  378.) 

Appeal  from  District  Court,  Third  District;  Hon.  F.  C. 
Loofhourow,  Judge. 

Action  by  the  Pelt  City  Townsite  Company  against  the 
Felt  Investment  Company  and  others. 

Judgment  dismissing  the  action.    Plaintiff  appeals. 

Affirmed. 

B.  N,  C.  Stott  for  appellant. 

Cheney,  Jensen  &  Holman  for  respondents. 

THURMAN,  J. 

This  case  was  heard  at  a  former  term  of  this  court  during 
1916,  and  three  separate  opinions  were  handed  down.  Appli- 
cation for  rehearing  was  filed,  and  before  the  application  was 
disposed  of  there  was  a  partial  change  in  the  personnel  of 
the  court  rendering  it  almost  imperative  that  the  application 
for  rehearing  be  granted,  and  it  was  granted.  Since  then  the 
membership  of  the  court  has  been  increased  by  the  appoint- 
ment of  two  additional  judges,  and  the  case  was  reargued 
during  the  present  term  of  the  court  as  now  constituted.  The 
opinions  rendered  at  the  former  term  have  not  been  published. 
This  opinion  must  therefore  be  considered  as  the  official 
opinion  of  the  court,  and  is  the  only  one  that  will  be  published. 

The  questions  involved  relate  to  practice  only,  and  in 
stating  the  case  only  so  much  of  the  proceedings  will  be  de- 
tailed as  is  necessary  to  determine  the  particular  points  in 
controversy. 
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The  plaintiff  is  the  successor  in  interest  to  the  rights  and 
obligations  of  certain  contracts  for  the  purchase  of  town  lots 
platted,  and  to  be  platted,  in  Felt  City  townsite,  Fremont 
County,  Idaho.     The  defendant  corporation  is  the  vendor, 
and  the  plaintiff  and  its  predecessors  will  be  referred  to  as 
the  vendee.    The  vendor  sold  to  the  vendee  an  exclusive  option 
to  purchase  said  lots  at  certain  prices  according  to  their 
classification  and  on  certain  terms  specified  in  the  contract. 
The  vendor  agreed  in  said  contract  that  it  would  at  its  own 
expense  survey,  plat,  and  record  the  unplatted  portion  of 
said  land.    Payment  was  to  be  made  and  accounts  of  sales 
rendered  by  the  vendee  from  time  to  time  as  the  lots  were 
sold,  and  the  vendor  covenanted  that  a  certain  per  cent,  of 
the  money  arising  from  sales  should  be  deposited  by  it  in  a 
certain  bank  in  Salt  Lake  City  as  a  trust  fund  to  be  used  for 
the  purpose  of  constructing  a  bridge  across  the  river  at  or 
near  the  Felt  City  townsite.    Vendor  also  agreed  that  when 
lots  were  sold  and  fully  paid  for  the  vendor,  within  thirty 
days,  on  demand,  would  make  and  deliver  to  vendee  a  war- 
ranty deed  and  abstract  of  title  and  procure  a  land  value 
guarantee  contract  executed  by  the  Federal  Guarantee  Com- 
pany for  said  lot  or  lots.    The  option  was  to  continue  for  five 
years,  unless  sooner  forfeited. 

The  above  and  foregoing  is  the  substance  of  the  material 
parts  of  the  contract  as  far  as  the  vendor's  covenants  are 
concerned.  The  covenants  and  agreements  of  the  vendee  are 
immaterial  inasmuch  as  it  is  alleged  in  the  complaint,  in 
effect,  that  plaintiff  fully  performed  the  promises  and  agree- 
ments on  its  part  to  be  performed. 

The  complaint  pleads  the  contract  literally  in  words  and 
figures,  and  then  alleges  in  effect,  that  the  defendants,  other 
than  the  corporation,  received  payments  of  money  under  said 
contract,  including  trust  fund  payments,  amounting  to 
$2,968.89,  and  that  said  defendants  have  appropriated  to 
their  own  use  all  of  said  trust  funds  except  the  sum  of  $468.58. 
It  is  then  alleged  that  defendants  failed  to  plat  into  lots, 
blocks,  and  streets  certain  portions  of  said  land;  and,  fur- 
ther, that  a  map  furnished  by  defendants  for  other  portions 
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of  the  land  was  false  and  inaccurate.  The  complaint  then 
sets  out  in  full  certain  sections  of  the  Idaho  Rev.  Codes  (sec- 
tions 2300-2314)  requiring  owners  and  proprietors  of  land 
desiring  to  lay  out  a  townsite  to  survey,  plat,  stake,  and  record 
the  same;  and  the  law  also  provides  (section  2314)  that  any 
person  disposing  of  or  oflfering  for  sale  or  lease  any  such  lot 
until  the  plat  has  been  acknowledged  and  recorded  shall  for- 
feit and  pay  $50  for  each  of  said  lots.  The  complaint  further 
alleges  that  defendants  disposed  of  and  offered  for  sale  all  of 
the  lots  in  said  townsite  to  plaintiff  knowing  that  the  same 
had  not  been  platted,  and  by  certain  alleged  misconduct  on 
the  part  of  defendants  plaintiff  was  hindered  in  the  sale  of 
930  of  said  lots  not  surveyed,  platted,  and  recorded,  and  was 
thereby  deprived  of  the  profits  thereof  in  the  sum  of  $23,250; 
that  under  the  terms  of  the  Idaho  statute  defendants  had  for- 
feited to  plaintiff  $50  for  each  of  said  930  lots  in  the  aggregate 
sum  of  $46,500;  that  defendants  retain  and  hold  said  trust 
fund  in  the  sum  of  $2,503.21,  and  for  failing  to  furnish  ab- 
stract of  title  and  bond  for  lots  fully  paid  for  plaintiff  has 
been  damaged  in  the  sum  of  $5,000,  for  all  of  which  sums  and 
amounts  plaintiff  prays  judgment  against  all  of  the  defen- 
dants. 

The  complaint  was  served  and  filed  on  the  30th  day  of  Octo- 
ber, 1916,  and  on  the  17th  day  of  November,  following,  defen- 
dants appeared  and  filed  a  paper  denominated  ''Motion  for  an 
order  requiring  separate  statement  of  causes  of  action."  The 
instrument,  in  effect,  moved  the  court  to  require  plaintiff  to 
separately  state  the  several  distinct  causes  of  action  in  its 
complaint,  referring  to  the  statute  relied  on  by  the  defendants. 
Three  days  afterwards,  on  the  20th  of  November,  plaintiff  filed 
a  demand  with  the  clerk  of  the  court  that  default  be  entered 
against  defendants.  The  clerk  complied  with  the  demand  and 
entered  default.  On  December  8th,  following,  defendants  ob- 
tained an  order  of  court  setting  December  11th  as  the  date  for 
hearing  a  motion  to  strike  the  demand  for,  and  certificate  of, 
default  from  the  files,  and  at  the  same  time  filed  their  motion. 
The  motion  was  not  heard  until  the  17th  of  December  at 
which  time  the  court  ordered  that  the  default  be  stricken. 
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Plaintiff  then  demanded  of  the  court  that  default  be  entered. 
On  the  23d  of  December  the  court  denied  plaintiff's  motion 
for  default,  and  on  December  30th  granted  defendants'  mo- 
tion requiring  plaintiff  to  separately  state  the  several  causes 
of  action  contained  in  the  complaint,  designating  them,  in 
effect,  as  follows:    (1)  For  the  recovery  of  the  trust  fund; 

(2)  for  the  recovery  of  profits  that  plaintiffs  would  have 
earned  but  for  the  fraudulent  representations  of  defendants ; 

(3)  recovery  of  damages  for  the  breach  of  the  contract;  and 

(4)  the  amount  forfeited  to  plaintiff  under  the  Idaho  statute. 
The  court  allowed  plaintiff  time  within  which  to  amend  its 
complaint  On  the  8th  day  of  January,  following,  plaintiff 
served  and  filed  notice  to  the  effect  that  it  would  stand  upon 
its  complaint  and  declined  to  amend.  The  court  thereupon 
entered  judgment  dismissing  the  action.  Plaintiff  appeals  and 
assigns  as  error  these  several  rulings  and  orders  of  the  court. 

The  foregoing  statement  is  a  brief  history  of  the  material 
portions  of  all  the  proceedings  down  to  the  time  the  appeal 
was  taken.  Its  prolixity  is  partly  accounted  for  by  the  nature 
of  the  case  and  partly  by  a  belief  that  a  full  statement  at  this 
time  will  tend  to  shorten  the  opinion. 

The  former  opinions  rendered  in  the  case,  to  which  refer- 
ence has  been  made,  although  conflicting  one  with  another  on 
some  of  the  questions  involved,  are  very  illuminating  and 
instructive,  and  will  tend  to  lighten  the  burden  of  the  writer 
in  his  attempt  to  express  the  views  of  the  court.  Comp.  Laws 
1907,  section  2961,  reads  as  follows  : 

"The  plaintiff  may  unite  in  the  same  complaint  several 
causes  of  action,  legal  or  equitable,  or  both,  where  they  all 
arise  out  of:  (1)  The  same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action;  or,  (2)  contracts  ex- 
press or  implied;  or,  (3)  injuries,  with  or  without  force,  to 
person  and  property,  or  either;  or,  (4)  injuries  to  character; 
or,  (5)  claims  to  recover  real  property  with  or  without  dam- 
ages for  the  withholding  thereof,  and  the  rents  and  profits 
of  the  same,  or  waste  committed  thereon;  or,  (6)  claims  to 
recover  personal  property  with  or  without  damages  for  the 
withholding  thereof ;  or,  (7)  claims  against  a  trustee  by  virtue 
Vol.  50—24 
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of  a  contract,  or  by  operation  of  law.  But  the  causes  of  action 
so  united  must  all  belong  to  one  of  these  classes,  and,  except 
in  actions  for  the  foreclosure  of  mortgages,  must  affect  all  the 
parties  to  the  action,  and  not  require  different  places  of  trial, 
and  must  be  separately  stated." 

It  will  be  seen  that  this  section  provides  for  the  union  of 
several  causes  of  action  in  the  same  complaint  where  they  all 
arise  out  of  one  of  the  classes  named  in  the  section.  It,  how- 
ever, also  provides  that  the  causes  so  united  must  be  separately 
stated.  It  is  manifest  from  a  casual  reading  of  the  section 
just  what  it  means.  The  causes  of  action  named  in  one  class 
cannot  be  united  with  a  cause  or  causes  of  action  named  in 
another  class  at  all,  and  causes  of  action  even  in  the  same 
class  cannot  be  united  unless  they  are  distinguished  one  from 
the  other  by  a  separate  statement.  In  this  case  defendants, 
assuming  that  several  causes  of  action  were  commingled  in 
the  complaint  and  not  separately  stated,  as  provided  by  the 
section  we  have  quoted,  before  their  time  to  appear  expired, 
filed  and  served  the  paper  above  referred  to,  denominated  a 
motion.  On  the  other  hand,  plaintiff,  assuming  it  was  no 
motion  at  all,  appeared  at  the  earliest  possible  date  after  de- 
fendants' time  expired  and  procured  default  to  be  entered. 
Whether  the  paper  filed  and  served  by  defendants  was  in  fact 
a  motion  becomes  vitally  material  in  the  case  in  view  of  Comp. 
Laws  1907,  section  3179,  subd.  1,  which,  in  part,  reads  as 
follows : 

"Judgment  may  be  had,  if  the  defendant  fail  to  answer  to 
the  complaint,  as  follows:  (1)  In  an  action  arising  upon 
contract  for  the  recovery  of  money  or  damages  only,  if  no 
answer,  demurrer,  or  motion  has  been  filed  with  the  derk  of 
the  court  within  the  time  specified  in  the  summons.  •  •  *'' 
(Italics  ours.) 

It  is  upon  the  hypothesis  that  the  paper  filed  by  defendants 
was  a  motion  that  defendants  insist  the  entry  of  default  was 
illegal  and  irregular ;  and  on  the  other  hand,  it  is  upon  the 
hypothesis  that  the  paper  filed  was  not  a  motion  that  plaintiff 
insists  the  default  taken  was  legal  and  regular.  This  is  the 
principal  question  in  the  case,  for  upon  its  solution  depends 
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whether  or  not  the  court  erred  in  its  order  directing  that  the 
default  be  stricken  from  the  files. 

Upon  examination  of  Comp.  Laws  1907,  section  2962,  it  will 
be  noticed  that,  while  a  demurrer  to  a  complaint  may  be 
interposed  on  the  ground  that  several  causes  of  action  have 
been  improperly  united,  there  is  no  provision  for  de- 
murrer to  a  complaint  on  the  grounds  that  the  com-  1 
plaint  contains  several  causes  of  action  not  separately 
stated.  It  will  be  observed,  however,  that  section  2961,  Comp. 
Laws,  above  quoted,  declares  that  causes  of  action  in  a  com- 
plaint must  be  separately  stated.  Thus  we  find  the  condition 
to  be  that  while  the  statute  declares  that  causes  of  action  must 
be  separately  stated,  it  nowhere  provides  a  specific  remedy  or 
form  of  procedure  by  which  the  statute  can  be  enforced.  In 
Kurtz  V.  Sanitarium  Co,  et  al,  37  Utah,  313,  108  Pac.  14,  this 
court  held  that  where  the  objection  to  the  complaint  is  that 
the  complaint  contains  several  causes  of  action  not  separately 
stated,  the  proper  procedure  is  by  motion  to  require  the  plain- 
tiff to  separately  state  the  causes  of  action.  This  view  of  the 
question  appears  to  be  supported  by  the  great  weight  of 
authority. 

''In  providing  for  a  demurrer  on  account  of  an  improper  union  of 
canses  of  action,  the  question  first  arises  whether  a  demurrer  wlU  lie,  and 
lie  only,  where  the  union  itself  is  wrong  without  reference  to  the  manner 
of  the  union,  or  whether  it  lies  to  the  improper  commingling  in  one 
statement  of  different  causes  of  action,  although  they  might  have  been 
united  had  they  been  separately  stated.  It  is  now  universally  held  that 
the  demurrer  will  only  lie  when  the  union  itself  is  forbidden;  it  does 
not  matter  whether  causes  so  improperly  united  are  separately  stated 
or  not;  the  omission  to  state  them  in  separate  counts  does  not  deprive 
the  defendant  of  the  right  to  demur.  But  when  causes  of  action  which 
might  have  been  united  in  one  pleading,  had  they  been  separately  stated, 
have  been  improperly  intermingled  in  one  count,  the  remedy  is  by 
motion."    Bliss,  Code  Pleading  (2d  Ed.)  p.  412,  section  412. 

"In  nearly  all  jurisdictions  a  demurrer  for  misjoinder  of  causes  of 
action  will  lie  to  a  declaration,  complaint,  or  petition,  when  it  appears 
on  the  face  thereof  that  two  or  more  causes  of  action  have  been 
improperly  united.  And  it  makes  no  difference  whether  the  causes  of 
action  improperly  united  are  stated  in  separate  counts  or  paragraphs,  or 
are  mingled  in  one  count  or  paragraph.  If,  however,  causes  of  action 
which  may  be  proi)erly  united  are  improperly  mingled  in  one  count  or 
paragraph,  the  remedy  for  such  defect  is  not  by  demurrer  but  by  a 
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motion  to  make  more  definite  and  certain."    Ency.  PL  &  Pr.  toL  (J, 
pp.  340,  341. 

"A  complaint  which  sets  forth  a  single  cause  of  action,  but  asking 
several  distinct  forms  of  relief,  all  properly  obtainable  under  the  facts 
stated,  is  not  demurrable  on  the  ground  of  misjoinder  of  actions.  Nor 
is  a  complaint  demurrable  on  this  ground,  for  the  defect  of  not  separately 
stating  two  or  more  causes  of  action,  they  being  such  as  might,  if 
properly  stated,  be  united  in  one  complaint;  the  proper  remedy  in  snch 
case  is  by  motion."    Boone,  Code  Pleading,  p.  84. 

Nearly  all  the  authorities  on  Code  pleading  are  to  the  same 
effect. 

In  California  the  objection  may  be  raised  by  demurrer. 
White  V.  Cox,  46  Cal.  169,  and  earlier  cases.  In  the  experience 
of  the  writer  the  California  practice  was,  to  a  great  extent, 
followed  in  the  district  courts  of  this  state  until  the 
ruling  in  the  Kurtz  Case,  supra.  As  suggested  in  one  2 
of  the  former  opinions  in  this  case,  to  which  reference 
has  been  made,  there  seems  to  be  no  logical  reason  why  the 
objection  could  not  be  raised  by  demurrer  except  that  the 
statute  does  not  specify  it  as  grounds  for  demurrer.  Neither 
does  it  specify  it  as  grounds  for  a  motion;  but  this  court 
having  established  a  remedy  for  a  wrong  not  specifically  pro- 
vided for  by  statute — ^a  remedy  in  accordance  with  the  over- 
whelming weight  of  authority  elsewhere — ^there  should  no 
longer  be  any  question  as  to  its  correctness.  Therefore  the 
paper  filed  by  defendants  in  this  case,  denominated  a  motion, 
being  in  fact  a  motion  recognized  by  law,  was  sufficient,  in 
view  of  the  statute  relating  to  default,  to  stay  entry  of  default 
until  the  motion  was  disposed  of.  Whether  or  not  the  motion 
was  sufficiently  specific  and  definite  in  its  terms  does  not  alter 
the  case.  If  an  answer  had  been  filed  which  did  not  state  a 
defense,  or  a  demurrer  insufficient  in  form  to  raise  the  objec- 
tion intended  by  the  pleader,  it  would,  nevertheless,  have  been 
sufficient  to  prevent  default  being  entered  by  the  clerk  until 
the  matter  was  judicially  determined.  We  have  no  hesitancy 
in  holding  that  the  default  in  this  case  was  illegal  and  irregu- 
lar; and  the  court  did  not  err  in  striking  it  from  the  files. 
Neither  did  the  court  err  in  denying  the  demand  of  plaintiff 
that  default  be  entered,  when  the  application  was  afterwards 
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made  in  open  court,  especially  as  defendant's  motion  to  segre- 
gate the  causes  of  action  was  still  pending  and  undisposed  of. 

It  is,  however,  contended  that  the  court  erred  in  holding 
that  the  complaint  contained  several  causes  of  action,  and  in 
requiring  plaintiff  to  separately  state  them.  The  question  to 
be  determined  under  this  assignment,  as  we  understand  it,  is 
not  how  many  causes  of  action  can  be  carved  out  of  the  com- 
plaint, but  are  there  more  than  one.  The  motion  filed  by 
defendants  did  not  designate,  or  in  any  manner  distinguish, 
the  several  causes,  if  there  were  more  than  one.  It  was  as 
indefinite  in  that  respect  as  it  was  possible  for  a  motion  to  be. 
We  will  refer  to  this  feature  of  the  case  again  before  con- 
cluding this  opinion  because  it  involves  a  question  of  practice 
too  important  to  be  ignored. 

The  authorities  and  cases  cited  in  the  opinions  heretofore 
handed  down  in  this  case,  prior  to  the  application  for  a  re- 
hearing, are  exceedingly  instructive  as  to  what  constitutes 
a  cause  of  action  and  the  commingling  of  several 
causes  of  action  without  separately  stating  them.    As  3 

to  the  law  on  that  subject  there  is  no  disagreement  in 
the  opinions  referred  to.  The  only  difference  arose  in  the 
application  of  the  law  to  the  present  case.  In  undertaking 
to  define  a  cause  of  action,  Mr.  Pomeroy,  in  his  excellent  work, 
"Remedies  and  Remedial  Rights''  (2d  Ed.),  sections  452,  453, 
after  explaining  the  difficulty  of  obtaining  a  concise  defini- 
tion from  judicial  decisions,  says: 

''Eveiy  judicial  action  must  therefore  involve  the  following  elements: 
A  primary  right  possessed  by  the  plaintiff,  and  a  corresponding  primary 
duty  devolving  upon  the  defendant ;  a  delict  or  wrong  done  by  the  defen- 
dant which  consisted  in  a  breach  of  such  primary  right  and  duty;  a 
remedial  right  in  favor  of  the  plaintiff,  and  a  remedial  duty  resting  on 
the  defendant  springing  from  this  delict,  and  finally  the  remedy  or 
relief  itself.  Every  action,  however  complicated,  or  however  simple, 
must  contain  these  essential  elements.  Of  these  elements,  the  primary 
right  and  duty  and  delict  or  wrong  combined  constitute  the  cause  of 
action  in  the  legal  sense  of  the  term,  and  as  it  is  used  in  the  Codes  of  the 
several  states." 

The  primary  right  of  the  plaintiff  in  the  present  case  was 
to  have  every  promise  and  agreement  made  by  the  defendants 
strictly  complied  with  according  to  the  contract.    The  primary 
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duty  of  the  defendant  corporation  was  to  strictly  perform  its 
promises  and  agreements  so  made.  The  wrong  or  delict  com- 
mitted by  defendant  consisted  in  the  breach  or  failure  to  per- 
form. These  constitute  plaintiff's  cause  of  action  according 
to  the  above  quotation,  and  the  definition  is  about  as  clear 
and  succinct  as  human  language  can  express.  The  remedy 
is  no  part  of  the  cause  of  action.  It  is  the  procedure  by  which 
relief  is  obtained.  If  this  distinction  is  kept  in  mind  confu- 
sion and  misapprehension  as  to  whether  or  not  a  complaint 
contains  one  or  more  causes  of  action  will  oftentimes  be 
avoided.    In  1  C.  J.  1059,  it  is  said : 

"Causes  of  action,  properly  speaking,  are  clearly  distinguishable  from 
the  remedial  rights  to  which  they  give  rise ;  and  since  the  relief  demanded 
is  no  part  of  the  cause  of  action,  and  the  same  cause  of  action  may  give 
rise  to  several  remedial  rights,  the  question  as  to  whether  one  or  more 
causes  of  action  are  stated  is  not  to  be  determined  from  whether  different 
kinds  of  relief  are  prayed  for  or  different  objects  sought." 

It  does  not  follow  because  there  are  many  breaches 
of  a  single  contract  that,  therefore,  it  may  be  split  up  4 

into  several  causes  of  action.    In  Bliss  on  Code  Plead- 
ing, section  118,  it  is  said: 

"It  is  a  rule  that  a  cause  of  action — as,  one  springing  from  a  single 
contract — cannot  be  so  split  as  to  authorize  more  than  one  action;  and 
the  same  rule  would  make  it  improper  to  so  divide  a  single  cause  of 
action,  by  separate  statements  in  one  complaint,  as  to  show  more  than 
one  cause  of  action." 

See,  also,  Secor  v.  Sturgis,  16  N.  Y.  548. 
In  Bates,  PI.  &  Pr.  p.  485,  the  author  says : 

"In  general,  each  contract  and  each  tort  constitutes  but  one  cause  of 
action;  the  several  breaches  of  the  one  and  the  several  items  of  loas 
flowing  from  the  other  are  but  parts  of  the  same  cause  of  action ' ' — citing 
Pom.  Bem.,  etc.,  section  460;  Bliss,  Code  PI.,  section  118. 

In  Cohen  v.  Clark,  44  Mont.  151,  119  Pac.  775,  the  court 
says: 

'  *  If  plaintiff  pleads  several  contracts,  and  a  breach  of  each,  he  states 
several  causes  of  action;  but  if  he  pleads  but  a  single  contract  and  a 
breach  of  it  in  one  or  more  particulars,  he  states  but  a  single  eaiue  o< 
action,  and  it  is  immaterial  how  the  complaint  is  paragraphed ' '—-citing^ 
Nelson  v.  Henrichsen,  supra. 
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In  1  Ency,  PL  &  Pr.  153,  the  rule  is  stated  thus : 

But  where  there  are  breaches  of  several  and  distinct  covenants  con- 

^ited  in  the  same  instrument,  all  these  breaches  must  be  sued  for 

^gether;  while  independent  stipulations  may  be  sued  for  as  the  breaches 

^^,  all  the  breaches  existing  at  the  time  the  action  is  brought  are 

^^^y  one  cause  of  action. ' ' 

Jn  1  C.  J.  pp.  1111,  1112,  it  is  said: 

"It  is  well  settled  that  an  entire  contract  or  entire  claim  or  demand 

^fising  out  of  contract  cannot  be  split  up  and  made  the  subject  of  dif- 

^Grent   actions.     A  single  breach  of  an  entire  contract  gives  but  one 

^uae  of  action,  and  all  the  damages  claimed  by  reason  thereof  must  be 

^'covered  in  a  single  action.    Conversely,  where  demands  arising  out  of 

"Qtj-act;    are  distinct  and  separate  they  give  rise  to  separate  causes  of 

..  ^-'O-n     ^©r  which  separate  actions  may  be  maintained,  notwithstanding 

^-^  «.r^   of  such  a  character  that  they  might  be  joined  in  one  action,  and 

.  ^^^^i'^^ntly  a  severable  contract  may  be  severed  and  different  actions 

'^^^Jgrfc*     thereon.     The  difficulty  is  in  distinguishing  between  entire  and 

^er^^l^-j^^  demands,  and  applying  the  general  rule  to  particular  cases. 

earl^y^     where  there  are  entirely  distinct  and  separate  contracts,  each 

gives    'x^m.^a^  to  a  separate  cause  of  action,  but  it  is  also  true  that  the  same 

^tr^<»-f^   may  give  rise  to  different  causes  of  action,  either  by  reason  of 

<^^i^i-ve  breaches  of  the  contract,  or  by  reason  of  the  different  stipula- 

ons     o:k-    provisions  of  the  contract." 

^     ^t^omeroy's  Code  Remedies  (4th  Ed.),  section  351,  the 

octx-ixxe  is  stated  in  practically  the  same  language.    In  1  Bates 

n &    X^j.    gtc,  151,  152,  it  is  said: 

,  "^^     ^*"espect  to  contracts  express  or  implied  each  contract  affords  one 

.  .    **^*,>^     one  cause  of  action.    But  just  what  makes  a  single  contract 

anfl«f^^  ^-**^ly  one  cause  of  action  which  cannot  be  split  is  often  a  difficult 

«aid  the  cases  are  not  altogether  harmonious." 


qBestlo:,-^ 


Tlx. 


^ 


J  foregoing  excerpts  from  leading  authorities  and  cases 

'^^^S'  to  what  constitutes  a  cause  of  action,  especially  in 
.,  J  ^^^^  tibial  relations,  are  about  as  definite  as  can  be  found  in 
that  -"^^^  *  ^^^  ^^^^  ^*  ^®  perfectly  manifest,  upon  reading  them, 
and  ^^^  their  application  to  a  complicated  case  even  learned 
^^  ^"^Ifa  lawyers  and  judges  may  radically  differ.  The  present 
the  T*^^     ^'^  instance  in  point.    The  district  court,  in  deciding 

I  ^^^^^^^  t^  separate  the  causes,  found  four  distinct  causes 

IntK*  ^^^""^  and  stated  them  in  his  ruling  upon  the  motion. 

^jjg  ^^s    c^ourt,  in  the  former  opinions  before  rehearing,  two  of 

l^^i^^^^tiices  found  only  one  cause  of  action,  and  one  of  them 

^    t^o,  and  probably  three.    We  are  not  certain  but  that 
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the  defendants  thought  there  were  five.  Of  course  appellant 
insists  there  is  only  one.  It  is  our  duty  at  the  present  time 
to  determine  whether  there  is  one  cause  of  action  only,  or 
more  than  one. 

We  have  endeavored  to  give  to  the  contract  relied  on  a 
careful  and  painstaking  analysis.  The  defendant  corporation 
covenanted  and  agreed  to  survey  and  plat  the  ground  and 
subdivide  it  into  lots,  blocks,  streets,  alleys,  etc.,  at  its 
own  expense.  It  also  agreed  to  deposit  a  certain  per-  5, 6 
centage  of  the  money  arising  from  sales  of  lots  in  a 
certain  Salt  Lake  bank  as  a  trust  fund  for  some  beneficial 
purpose  connected  with  the  townsite.  It  also  agreed  to  fur- 
nish abstracts  of  title,  warranty  deeds,  and  a  guaranty  bond 
whenever  lots  were  fully  paid  for  and  on  demand  of  the 
vendee.  There  is  no  question  in  the  mind  of  the  court  but 
that  the  failure  to  survey,  plat,  and  record,  and  the  failure 
to  furnish  abstracts,  deeds,  and  bonds,  are  merely  breaches 
of  a  single  contract,  and  constitute  but  one  cause  of  action 
under  the  authorities  cited.  And  if  it  had  been  alleged  that 
the  defendant  corporation  failed  to  deposit  the  trust  fund 
and  appropriated  it  to  its  own  use,  we  would  be  inclined  to 
the  view  that  that  also  was  merely  another  breach  of  the 
contract,  and  that  all  the  breaches  would  constitute  but  one 
cause  of  action.  But  the  allegations  of  the  complaint  will 
not  admit  of  such  construction.  The  agreement  to  deposit 
was  made  by  the  corporation,  and  not  by  the  other  defen- 
dants. The  wrong  complained  of  in  relation  to  the  trust 
fund  was  committed  by  the  other  defendants,  and  not  by  the 
defendant  corporation.  The  corporation  defendant  with 
whom  the  contract  was  made  is  not  charged  with  any  wrong 
in  respect  to  the  trust  fund,  but  the  individual  defendants 
who  had  no  contractual  relation  with  the  plaintiff  are  charged 
with  converting  the  fund  to  their  own  use.  It  is,  to  say  the 
least,  an  unusual  character  of  pleading;  so  much  so  that  one 
is  almost  constrained  to  believe  there  must  have  been  some 
inadvertence  or  oversight  on  the  part  of  the  pleader.  Be  that 
as  it  may,  it  does  not  alter  the  case,  whatever  may  have  been 
the  cause  for  the  condition  we  have  described.    The  complaint 
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must  be  dealt  with  as  we  find  it,  and  it  is  too  clear  for  contro- 
versy that  the  charge  against  the  individual  defendants  for 
misappropriating  a  trust  fund,  when  there  were  no  contractual 
relations  on  their  part,  cannot  be  conuningled  with  a  cause 
of  action  against  all  the  defendants  for  a  breach  or  breaches 
of  a  contract  made  with  only  one.  It  is  diflBcult  to  see  how 
it  can  be  united  at  all  in  the  same  action,  even  if  it  were  sepa- 
rately stated.  It  is  not  only  obnoxious  to  the  provisions  of  the 
statute  quoted  against  the  commingling  of  several  causes  of 
action  in  one  and  the  improper  union  of  causes,  but  it  is  like- 
wise obnoxious  to  the  provision  of  the  same  statute  which 
provides  that ''the  causes  of  action  so  united  •  •  •  mv^t 
affect  all  the  parties  to  the  action/'  (Italics  ours.)  Comp. 
Laws  1907,  section  2961. 

Inasmuch  as  plaintiff,  in  the  prayer  of  its  complaint,  prays 
for  actual  damages  in  the  sum  of  $28,250,  this  being  the  aggre- 
gate sum  of  the  damages  claimed  for  breaches  of  the  contract, 
and  $2,503.21,  trust  fund  appropriated  by  the  defendants  to 
their  own  use,  there  can  be  no  question  but  that  the  misap- 
propriation of  the  trust  fund  is  itself  a  cause  of  action.  The 
court  is  also  of  the  opinion  that  it  is  an  independent  cause  of 
action,  and,  if  proper  to  be  united  at  all  with  the  other  cause 
mentioned,  it  should  have  been  separately  stated  as  the  statute 
provides.  The  district  court,  therefore,  did  not  err  in  re- 
quiring the  plaintiff  to  separately  state  the  several  causes  of 
action  in  its  complaint. 

There  is  another  demand  by  plaintiff  for  a  large  sum  of 
money  on  account  of  the  penalty  provided  in  the  Idaho 
statute  for  disposing  of,  or  offering  to  dispose  of,  or  lease, 
unplatted  lands.    It  is  contended  by  defendants  that 
this  claim  also  constitutes  a  cause  of  action  not  sepa-  7 

rately  stated  in  the  complaint.  It  is  doubtful  whether 
or  not  the  court  in  this  opinion  should  enter  into  a  considera- 
tion of  that  matter  in  view  of  the  very  meager  discussion  of 
certain  questions  that  ought  to  be  considered  in  arriving  at 
a  correct  conclusion.  There  is  perhaps  a  serious  question  as 
to  whether  the  plaintiff  or  the  state  of  Idaho  is  entitled  to 
the  penalty.    The  statute  itself  is  silent  on  that  question.    If, 
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as  a  matter  of  law,  it  belongs  to  the  state,  then  the  question 
arises :  Is  not  the  statement  of  the  claim  and  everything  con- 
nected with  it  in  the  complaint  entirely  irrelevant,  mere 
surplusage,  and  subject  to  be  stricken  on  motion,  or,  if  not 
stricken,  entirely  ignored  t  If  that  view  is  taken  it  need  not 
be  considered  a  separate  cause  of  action.  On  the  other  hand, 
if,  as  matter  of  law,  the  claim  of  plaintiff  for  the  sum  forfeited 
is  valid,  no  answer  can  be  made  to  the  logic  of  one  of  the 
former  opinions  filed  in  this  case.  The  cases  cited  are  as  fol- 
lows: Barkley  v.  WiUiams,  30  Misc.  Rep.  687,  64  N.  Y.  Supp. 
318 ;  Rogers  v.  WTieeler,  89  App.  Div.  435,  85  N.  Y.  Supp.  981 ; 
WUes  V.  Suydam,  64  N.  Y.  173;  Loup  v.  Cal  8.  R.  R.  Co., 
63  Cal.  97 ;  People  v.  Wells,  52  App.  Div.  583,  65  N.  Y.  Supp. 
319 ;  Gurley  v.  McAnally,  109  Ala.  359,  19  South.  518.  These 
cases  hold,  in  effect,  that  a  statutory  penalty  such  as  we  have 
in  this  case  constitutes  a  separate  cause  of  action,  and  the 
New  York  and  Alabama  cases  go  so  far  as  to  hold  that  they 
cannot  even  be  united  in  the  same  action.  The  question,  how- 
ever, as  to  whether  plaintiff  or  the  state  is  entitled  to  the  pen- 
alty and  the  bearing  that  question  may  have  upon  the  proper 
solution  of  the  question  before  the  court,  as  before  stated,  is 
in  doubt ;  and  because  the  matter  has  not  been  fully  presaited 
in  argument  by  counsel,  we  are  not  inclined  to  decide  it  at  this 
time.  Besides,  it  is  not  necessary  that  that  question  should  be 
determined  on  this  appeal.  When  the  trial  court  decided  that 
the  complaint  contained  several  causes  of  action  not  separately 
stated  plaintiff  was  given  time  to  amend  its  complaint  in  con- 
formity with  »the  ruling  of  the  court.  The  plaintiff  elected  to 
stand  upon  its  complaint  and  declined  to  amend,  whereupon 
judgment  was  entered  dismissing  the  action.  Under  the  cir- 
cumstances there  was  no  error  in  the  ruling  of  the  court. 

Because  of  the  importance  of  the  questions  of  practice  in- 
volved, to  litigants,  members  of  the  bar,  and  the  courts  of  the 
state,  before  concluding  this  opinion  we  feel  it  our 
duty  to  call  attention  to  one  feature  of  the  case  to  8 

which  allusion  has  already  been  made.    We  are  of  the 
opinion  that  the  motion  filed  by  the  defendants  requiring  the 
several  causes  of  action  in  the  complaint  to  be  separately  stated 
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was  too  indefinite,  and  should  have  been  more  certain  and 
specific.    It  reads  as  follows: 

"Comes  now  the  defendant  Felt  Investment  Company  and 
without  waiving  any  of  its  rights  to  demur,  or  otherwise  plead 
to  the  complaint  herein,  moves  the  court  for  an  order  requiring 
this  plaintiff  to  separately  state  the  several  distinct  causes  of 
action  in  its  complaint  contained,  in  accordance  with  the  pro- 
visions of  section  2961  of  the  Compiled  Laws  of  Utah  of  1907." 

If  the  plaintiff,  instead  of  insisting  that  the  paper  filed  by 
defendants  was  not  a  motion  at  all,  had  resisted  the  motion 
on  the  grounds  that  it  was  indefinite  and  insufScient  a&a  notice 
of  what  was  required  by  the  plaintiff,  a  different  order  would 
probably  have  been  made  by  the  trial"court.  If,  however, 
under  such  circumstances,  the  trial  court  had,  against  plain- 
tiff's objections,  granted  the  motion  and  dismissed  the  action, 
as  was  done  in  this  case,  a  different  case  would  have  been  pre- 
sented for  our  consideration.  We  have  already  shown  how 
widely  men,  trained  in  the  law,  differed  as  to  the  number  of 
causes  that  could  be  carved  out  of  this  complaint.  They  vary 
all  the  way  from  one  to  four,  and  probably  five.  If  plaintiff 
had  endeavored  to  comply  with  the  requirements  of  defen- 
dants' motion  as  filed,  without  going  into  court,  it  is  im- 
probable it  could  have  amended  the  complaint  on  the  first 
attempt  so  as  to  satisfy  plaintiff's  conception  of  a  proper 
pleading.  This  would  have  provoked  another  motion  of  the 
same  kind  and  perhaps  another  ineffectual  attempt  to  amend, 
and  so  on,  until  finally  by  sheer  exhaustion  perhaps,  or  by 
some  process  of  elimination,  a  conclusion  would  have  been 
reached  satisfactory  to  the  plaintiff.  Defendants  should  have 
made  their  motion  definite  as  to  the  number  of  causes  and 
specific^ly  pointed  them  out.  Volume  6,  Ency.  of  Law, 
p.  117,  says: 

''A  motion  must  state  the  grounds  or  reasons  on  which  it  is  based,  or 
it  will  be  overruled." 

On  page  118,  same  volume,  the  rule  is  stated : 

"The  objection  or  objections  on  which  the  motion  is  founded  should 
be  stated  specifically,  so  that  the  court  may  readily  see  that  the  motion 
should  be  granted." 
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28  Cyc.  p.  6,  says: 

' '  The  particular  grounds  of  a  motion  should  appear  plainly  either  by 
the  notice  of  motion  or  the  affidavits  accompanying  the  same. 

In  Ambrose  v.  Parrott,  28  Kan.  494,  the  court  animadverts 
upon  just  this  kind  of  motion  made  for  the  same  purpose  as 
the  motion  in  the  present  case,  and  while  the  court  did  not, 
under  the  circumstances  of  that  case,  reverse  the  trial  court, 
which  had  overruled  the  motion,  yet  the  reasoning  of  the  court 
strongly  condemns  the  character  of  the  motion  filed  in  that 
case.  We  here  quote  from  a  note  appearing  in  volume  6, 
Ency.  PI.  &  Pr.  pp.  118,  119: 

"In  Ambrose  v.  Parrott,  28  Kan.  698,  it  was  claimed  that  the  oom- 
plaint  contained  more^fekan  one  cause  of  action,  and  a  motion  was  made 
to  require  the  plaintiff  to  state  separately  such  alleged  causes  of  action. 
It  was  objected  that  the  motion  was  too  indefinite  in  that  it  failed  to 
point  out  wherein  the  petition  in  the  court  below  stated  more  than  one 
cause  of  actioVi  and  how  many  causes  it  was  claimed  that  it  did  state. 
The  motion  was  overruled,  and  on  appeal  the  court  said:  'Now,  we 
would  think  that,  in  all  fairness  to  the  trial  court  and  to  the  opposite 
patty,  the  motion  sho^ild  have  been  more  definite  and  specific  than  the 
motion  in  this  case  was.  We  would  think  that  a  motion  filed  for  such  a 
purpose  should  in  all  cases  point  out  specifically  the  matters  which  the 
party  filing  it  desired  the  court  to  act  upon.  It  should  designate  the 
matters  supposed  to  constitute  each  separate  and  distinct  cause  of  action 
so  that  the  court  might  act  intelligently.  We  think,  however,  the  eoort 
might  in  its  discretion  act  upon  and  sustain  just  such  a  motion  as  the 
one  which  was  filed  in  the  present  case.  If  the  court,  however,  should 
overrule  the  motion,  as  was  done  in  the  present  case,  then  the  question 
arises:  Should  the  Supreme  Court  reverse  the  decision  of  the  trial  court 
simply  because  it  overruled  such  an  indefinite  motion  t  Generally,  we 
would  think  not.  Perhaps  cases  might  occur  where  we  would  think  other- 
wise. But  such  cases  would  be  rare.  It  may  be  claimed  that  the  object 
of  the  present  motion  was  obvious,  that  the  court  should  have  known  from 
an  inspection  of  the  petition  just  how  many  causes  the  defendants 
claimed  were  stated  therein,  and  what  they  were,  and  therefore  that 
there  was  no  necessity  for  the  defendants  designating  in  their  motion 
how  many  causes  of  action  they  supposed  were  stated  in  the  plaintiff's 
petition  or  what  they  were.    But  this  is  not  entirely  dear.'  " 

We  do  not  see  how  there  can  be  any  dissent  from  the  propo- 
sition that  the  motion  in  a  case  of  this  kind  should  be  definite, 
certain,  and  specific  as  to  the  causes  of  action  the  defendant 
claims  are  contained  in  the  complaint.  It  certainly  is  just  as 
incumbent  upon  the  defendant  to  specify  the  causes  of  action 
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required  to  be  separately  stated  as  it  is  upon  the  plaintiff  to 
separately  state  them.  We  think  the  motion  in  this  case  was 
altogether  too  indefinite,  and  if  proper  objection  had  been 
made  and  insisted  upon  by  plaintiff,  instead  of  the  objection 
that  the  paper  filed  was  no  mt>tion  at  all,  this  court  would 
probably  arrive  at  a  different  conclusion  than  the  one  it  feels 
compelled  to  adopt  under  all  the  circumstances  of  the  case. 

For  the  reasons  above  stated,  the  judgment  is  affirmed.    Re- 
spondents to  recover  costs. 

PRICK,  C.  J.,  and  McCARTY,  CORPMAN,  and  GIDEON, 
JJ.,  concur. 


HEADLUND  v.  DANIELS  et  al. 
No.  3014.    Decided  September  24,  1917.     (167  Pac.  1170) 

Appeal  and  Error — ^Review — Findings.  Where  the  evidence  is  not 
presented  for  review,  findings  of  fact  by  the  trial  court  must  bo 
presumed  to  be  fully  sustained  by  the  evidence.  (Page  387.) 
Appeal  and  Error — Opinion  op  Trial  Court — Ck>NSiDERATiON. 
Where  the  opinion  of  the  trial  court  is  settled  in  the  bill  of  excep- 
tions and  is  made  a  part  of  the  record,  the  appellate  court  may  look 
to  it  to  ascertain  the  trial  court's  reasons  for  its  decision,  but  such 
reasons  do  not  amount  to  a  judicial  finding,  and  are  without  any 
judicial  effect.*     (Page  387.) 

CONTRACTS — ^Architects — Commissions — Exce^  Cost.  In  an 
action  by  plaintiff,  an  architect,  for  commissions  claimed,  the  court 
found  that  his  plans  and  specifications  for  the  remodeling  of  a  theater 
were  used,  that  plaintiff  did  not  agree  that  the  cost  should  not  exceed 
a  stipulated  sum,  but  plaintiff  told  defendant  after  preparing  pre- 
liminary plans  that  the  cost  should  not  exceed  $30,000,  that  the  build- 
ing when  completed  in  accordance  with  the  plans  thereafter  prepared 
and  submitted  cost  in  excess  of  $77,000,  but  the  excessive  cost  was 
not  by  reason  of  the  carelessness,  negligence,  or  incompetence  of 
plaintiff,  and  that  defendant  was  not  damaged  on  account  of  any 
representations  by  plaintiff.  Held  that,  there  being  a  further  finding 
that  the  contract  between  defendant  and  plaintiff  which  provided  for 
payment  of  commissions  was  made  in  good  faith  and  without  any 
fraudulent  representations  or  purpose,  plaintiff  was  entitled  to  recover 


*  Utah  Com,  Savings  Bank  v.  Fox,  44  Utah,  323,  140  Pac.  660;  Grand 
Cent.  Min,  Co.  v.  Mammoth  M.  Co.,  29  Utah,  490,  83  Pac.  648;  MUUr  v. 
Marks,  46  Utah,  257,  148  Pac.  412. 
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commission  not  being  for  the  excess  in  cost  of  the  building.'  (Pa^ 
388.) 
4.  Judgment — Entry — Provisions.  The  provisions  of  Comp.  Laws 
1907,  section  3181,  subd.  6,  are  directory  and  not  mandatory,  and 
hence  the  failure  of  plaintiff  to  demand  entry  of  judgment  within 
six  months  after  the  court  rendiBred  its  oral  decision  does  not  preclude 
the  court  from  thereafter  entering  judgment  for  plaintiff.  (Page 
389.) 

Appeal  from  District  Court,  Third  District;  Hon,  T.  D. 
Lewis,  Judge. 

Action  by  J.  A.  Headlund  against  Max  Daniels  and  others. 

Judgment  for  plaintiff.    Defendants  appeal. 

Affirmed. 

Allen  T.  Sanford  and  Soren  X,  Christensen  for  appellants. 

Carlson  &  Carlson  and  Ra^  VanCott  for  respondent. 

CORPMAN,  J. 

This  was  an  action  brought  by  the  plaintiff,  an  architect,  in 
the  district  court  of  Salt  Lake  County,  to  foreclose  a  lien  for 
services  rendered  the  defendant  Max  Daniels  in  drawing  plans 
and  specifications  and  superintending  the  remodeling  of  a 
building  commonly  known  as  the  Rex  Theater,  situate  in  Salt 
Lake  City.  The  defendants  other  than  Daniels  were  made 
parties  because  of  their  having,  or  claiming  to  have,  some  in- 
terest in  the  premises  as  lienholders  or  otherwise,  and  as  to 
them  it  will  not  be  necessary  to  here  make  further  reference. 

The  amended  complaint,  in  substance,  alleges  that  a  contract 
was  entered  into  between  the  plaintiff  and  the  defendant 
Daniels  whereby  the  plaintiff  was  to  prepare  plans  and  specifi- 
cations for,  and  superintend,  the  work  in  remodeling  a  theater 
building,  for  which  services  Daniels  agreed  to  pay  plaintiff 
5  per  cent,  of  whatever  the  total  cost  amounted  to ;  that  the 
plaintiff  performed  the  services ;  that  the  cost  of  remodeling 
amounted  to  $60,000 ;  that  Daniels  had  paid  the  plaintiff  $700 
only,  and  there  was  a  balance  still  due  and  owing  the  plaintiff 


^Pack  V.  Wines,  44  Utah,  427,  141  Pac.  105. 
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of  $2,300  .for  which  plaintiff  had  filed  and  recorded  his  lien 
against  the  premises,  and  for  which  plaintiff  prayed  judgment 
and  decree  of  foreclosure. 

The  answer  is  voluminous.  Briefly  stated,  it  admits  an 
agreement  was  entered  into  between  plaintiff  and  Daniels  as 
alleged  in  the  complaint,  except  it  denies  that  defendant  was 
to  pay  the  plaintiff  5  per  cent,  of  the  cost  of  remodeling  the 
building  should  the  amount  be  over  $30,000 ;  admits  the  cost 
of  remodeling  was  over  $60,000.  For  an  affirmative  defense, 
and  by  way  of  counterclaim,  defendant  alleges  that  the  plain- 
tiff had  represented  himself  to  the  defendant  to  be  a  compe- 
tent architect,  capable  of  making  estimates,  drawing  plans 
and  specifications  for  theaters,  and  the  doing  of  all  things 
appertaining  to  the  business  of  architecture ;  that  the  plaintiff 
had  represented  to  defendant  that  the  total  cost  of  remodeling 
the  theater  would  not  exceed  $25,000  and  guaranteed  that 
under  no  condition  would  the  cost  exceed  $30,000;  that  the 
defendant  had  informed  plaintiff  he  was  financially  unable  to 
pay  more  and  yrould  not  remodel  the  theater  should  it  cost 
more  than  $30,000 ;  that  during  the  course  of  remodeling  the 
defendant  had  paid  plaintiff  $700  as  part  payment  for  services 
rendered;  that  the  representations  of  plaintiff  to  defendant 
as  to  the  cost  of  remodeling  the  building  were  false  and 
fraudulent ;  and  that  by  reason  of  the  carelessness,  negligence, 
and  incompetency  of  plaintiff  the  cost  of  remodeling  the  build- 
ing was  $70,000.  The  answer  alleges  as  a  further  defense, 
and  by  way  of  counterclaim,  neglect  in  timely  preparation  of 
the  plans  and  specifications  for  the  building,  various  errors 
and  defects  of  workmanship  in  its  rebuilding  and  construc- 
tion, with  consequent  loss  and  damage  to  plaintiff,  for  which 
defendant  prayed  judgment  against  plaintiff. 

Plaintiff's  reply  denied  the  allegations  of  the  counterclaim. 

After  trial  to  the  court  judgment  and  decree  were  awarded 
the  plaintiff  for  the  sum  of  $376.60  (the  same  being  a  balance 
due  as  commission — $800  less  $423.40 — ^allowed  defendant  on 
his  counterclaims),  interest,  attorney's  fee  and  costs.  Defen- 
dant appeals  on  the  judgment  roll. 
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As  the  case  is  presented  to  this  court  on  appeal  primarily 
but  two  questions  are  involved,  namely:  (1)  Are  the  condu- 
sions  of  law  and  judgment  of  the  trial  court  warranted  by  its 
findings  of  fact?  (2)  Did  the  court  err  in  refusing  to  dismiss 
the  action  upon  defendant's  motion,  and  in  entering  judgment 
for  the  plaintiff  over  defendant's  objection  on  the  ground  that 
plaintiff  failed  and  neglected  for  more  than  six  months  after 
he  was  entitled  to  have  judgment  entered  to  demand  that  it 
be  entered? 

(1)  It  is  contended  and  argued  by  defendant  in  his  brief 
that  the  judgment  of  the  district  court  is  wrong  because  the 
court  found  as  a  fact  that  the  actual  cost  of  the  defendant's 
building  was  greatly  in  excess  of  the  estimate  of  plaintiff; 
that  the  court  should  have  awarded,  under  the  facts  found, 
the  defendant  damages,  and  denied  the  plaintiff  any  compen- 
sation for  his  services.  The  material  findings  of  the  court 
bearing  on  the  validity  of  the  judgment  ^r^as  follows : 

''(2)  That  on  or  about  August  1,  19^^the  plaintiff  and 
defendant  Max  Daniels  agreed  together  as  follows:  That  the 
plaintiff  draw  plans  and  specifications  for  the  remodeling, 
repair,  and  erection  of  that  certain  building  commonly  known 
as  the  Rex  Theater  and  Hotel,  situated  upon  that  certain  lot 
of  land  described  in  paragraph  1  of  these  findings  of  fact,  and 
also  superintend  all  work  done  on  said  building  under  said 
plans  and  specifications;  that  for  the  drawing  of  plans  and 
specifications,  as  aforesaid,  and  also  for  superintending  all 
ork  done  under  such  plans  and  specifications,  the  said  defen- 
dant Max  Daniels  should  pay  plaintiff,  as  compensation  for 
his  services,  5  per  cent,  of  the  total  cost  of  the  remodeling, 
repair,  and  construction  of  said  building  on  said  premises, 
provided,  however,  that  the  said  5  per  cent,  should  not  be 
reckoned  on  a  cost  in  excess  of  $30,000. 

"(3)  That  in  pursuance  of  said  agreement  plaintiff  drew 
plans  and  specifications  for  the  remodeling  and  construction 
of  said  building  upon  said  premises  and  rendered  services  in 
superintending  the  remodeling,  repair,  and  construction  of 
said'building  under  and  according  to  the  terms  of  said  plans 
and  specifications  by  plaintiff  drawn,  as  aforesaid,  and  said 
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plans  and  specifications  were  used  by  defendant  Max  Daniels 

in  the  remodeling,  repair,  and  construction  of  said  building. 
•   •   • 

**(13)  That  the  plaintiff  at  all  times  mentioned  in  the  de- 
fendant's amended  counterclaim  advertised  and  represented 
himself  to  be  a  competent  architect  and  capable  of  making 
estimates  and  drawing  plans  and  specifications  for  the  con- 
struction of  buildings  of  various  kinds  and  as  competent  to 
superintend  the  construction  of  the  same;  that  between  the 
Ist  day  of  July  and  the  1st  day  of  August,  1911,  the  plaintiff 
made  certain  estimates,  calculations,  and  measurements  as  to 
the  cost  of  remodeling  and  the  reconstruction  of  the  Rex 
Theater  building  upon  said  land  described  herein,  and  esti- 
mated to  said  defendant  that  the  total  cost  for  remodeling  and 
reconstruction  of  said  building  would  be  about  the  sum  of 
$25,000,  and  that  it  would  not  cost  to  exceed  the  sum  of 
$30,000,  exclusive  of  the  sprinkler  system,  and  thereafter 
plaintiff  and  defendant  entered  into  an  oral  agreement  where- 
by plaintiff  agreed^  draw  plans  and  specifications  for  the 
repair,  building,  and  remodeling  of  said  theater,  and  it  was 
agreed  that  for  said:  services  the  plaintiff  should  receive  2^ 
per  cent,  of  the  cost  of  the  building  for  drawing  the  plans  and 
specifications  and  2i/^  per  cent,  of  the  cost  of  the  building 
for  superintending  the  work  of  rebuilding,  remodeling,  and 
reconstructing  the  same,  and  it  was  further  agreed  that  such 
percentage  should  not  be  paid  on  any  of  the  cost  exceeding 
the  sum  of  $30,000,  and  in  no  event  should  the  fees  of  the 
plaintiff  exceed  the  sum  of  $1,500 ;  that  plaintiff  did  not  agree 
nor  guarantee  that  the  cost  of  said  building,  exclusive  of  the 
sprinkler  system,  should  not  exceed  the  sum  of  $30,000 ;  that 
at  the  time  of  making  said  agreement  the  defendant  informed 
plaintiff  that  he  would  not  remodel  and  reconstruct  said  build- 
ing if  the  same  should  cost  more  than  said  $30,000,  according 
to  the  designs  and  estimates  given  by  plaintiff,  and  the  de- 
fendant represented  to  plaintiff  that  he  was  not  financially 
able,  without  great  inconvenience  and  loss  to  his  other  inter- 
ests, to  invest  more  than  $30,000,  aside  from  the  cost  of  the 
sprinkler  sjrstem,  in  remodeling  said  building;  that  plaintiff 
Vol.  50—25 
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said  to  the  defendant  that  said  building  should  not  cost  more 
than  said  sum  of  $30,000 ;  that  at  the  time  of  such  estimate 
and  the  entering  into  of  said  agreement  the  plaintiff  had 
prepared  only  what  was  referred  to  in  the  evidence  as  the 
preliminary  plans.    •    •    • 

"(15)  That  said  building,  when  completed  in  accordance 
with  the  plans  which  were  submitted  by  plaintiff  to  the  defen- 
dant Daniels  at  and  prior  to  the  time  the  defendant  employed 
plaintiff  as  architect,  and  in  accordance  with  the  plans  and 
specifications  which  were  thereafter  prepared  and  submitted 
by  plaintiff  to  the  defendant  Daniels,  cost  in  excess  of  $77,000, 
but  said  excessive  cost  was  not  by  reason  of  the  carelessness, 
negligence,  or  incompetency  of  the  plaintiff  in  the  execution 
of  the  remodeling,  alteration,  or  reconstruction  of  said  build- 
ing, except  as  herein  specifically  found;  but  the  plaintiff  did 
at  and  prior  to  the  time  the  plaintiff  and  defendant  entered 
into  said  agreement,  estimate  that  said  building  as  completed, 
aside  from  the  sprinkler  system,  would  cost  not  to  exceed 
$30,000.    •    •    • 

**  (27)  That  prior  to  the  time  of  entering  into  the  contract 
between  plaintiff  and  defendant  the  plaintiff  estimated  and 
stated  to  the  defendant  that  the  entire  work  which  was  to  be 
done,  exclusive  of  the  sprinkler  system,  would  cost  the  defen- 
dant not  to  exceed  the  sum  of  $30,000,  and  by  reason  of  said 
estimate  the  defendant  determined  to  proceed  with  said  re- 
modeling, alterations,  and  new  construction,  and  the  same 
was  constructed  substantially  as  it  was  understood  the  same 
should  be  at  the  time  of  said  estimate,  in  so  far  as  the  plans 
of  said  remodeling,  alteration,  and  new  construction  had  then 
been  determined  upon;  that  the  plaintiff  did  not  represent 
that  by  the  expenditure  of  said  sum  of  $30,000,  or  any  other 
sum  the  defendant  would  receive  the  rental  from  said  build- 
ings as  the  same  now  stands;  nor  was  the  defendant  damaged 
on  account  of  any  representations,  estimates  or  statements 
made  by  the  plaintiff  in  the  sum  of  $47,000  or  any  other  sum 
oratall.    •    •    • 

"  (34)  Nor  did  the  plaintiff  well  know  that  the  same  would 
cost  more,  nor  did  said  plaintiff  make  said  representations  or 
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any  representations  fraudulently  with  the  purpose  of  inducing 
the  defendant  to  start  said  work,  to  the  end  that  the  plaintiff 
might  thereby  secure  his  commission  upon  said  work;  that 
the  contract  made  between  plaintiff  and  defendant  was  made 
m  good  faith  and  without  any  fraudulent  representations, 
statements,  or  purpose  whatsoever." 
Prom  the  foregoing  facts  found  the  court  concludes: 
''That  the  plaintiff  is  entitled  to  have  and  recover  of  and 
from  said  defendant  Max  Daniels  the  balance  of  his  commis- 
sion, to  wit,  $800,  less  the  sum  of  $423.40,  to  which  the  defen- 
dant Max  Daniels  is  entitled  to  have  and  recover  from  said 
plaintiff  as  a  set-off  on  account  of  his  counterclaims  herein 
against  said  plaintiff,  thereby  leaving  the  plaintiff  entitled  to 
have  and  recover  of  and  from  said  defendant  Max  Daniels 
the  sum  of  $376.60,  with  interest  at  the  rate  of  8  per  cent,  per 
annum  amoimting  to  the  sum  of  $87.73,  together  with  $25 
attorney's  fees  and  $10  as  the  cost  for  preparing  and  record- 
ing his  lien  herein,  aggregating  $499.33.'' 

The  testimony  given  at  the  trial  bearing  on  the  issues  in- 
volved in  this  controversy  is  not  presented  here  for  review; 
therefore  we  must  assume  that  the  findings  of  fact  made  by 
the  trial  court  are  fully  sustained  by  the  evidence. 
True,  where  as  here,  the  opinion  of  the  trial  court  is  1, 2 
settled  in  the  bill  of  exceptions  and  is  made  a  part  of 
the  record  on  appeal  to  this  court,  we  may  look  to  it  to  ascer- 
tain the  court's  reasons  for  its  decision;  but,  as  this  court 
has  repeatedly  held,  the  trial  court's  reasons  for  a  decision 
do  not  amount  to  a  judicial  finding  and  are  without  any  judi- 
cial effect  whatever.  Utah  Com.  Savings  Bank  v.  Fox,  44 
Utah,  323,  140  Pac.  660;  Orand  Cent  Min.  Co.  v.  Mammoth 
M.  Co.,  29  Utah,  490,  83  Pac.  648;  MiUer  v.  Marks,  46  Utah, 
257,  148  Pac.  412.  We  therefore  must  indulge  in  the  pre- 
sumption here  that  the  evidence  in  the  case  justifies  the  trial 
court's  findings  all  of  which  negative  the  contention  of  the 
defendant  that,  as  matter  of  law,  the  plaintiff  is  not  entitled 
to  any  compensation  for  the  services  rendered  the  defendant 
and  the  plaintiff  should  have  been  held  to  answer  in  damages 
to  the  defendant. 
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If  the  facts  as  found  by  the  trial  court  were  to  the  effect 
that  the  plaintiff  by  his  estimate  wrongfully  represented  to 
the  defendant  that  the  building  in  question  could  be  remodeled 
at  a  cost  not  to  exceed  $30,000,  and  the  defendant,  rely- 
ing on  the  estimate,  was  induced  to  proceed  with  the  3 
remodeling  at  the  excessive  cost  of  $77,000,  the  question 
raised  by  defendant's  appeal  would,  as  matter  of  law, 
be  of  easy  determination.  This  court,  in  the  case  of  Pack  v. 
Wines,  44  Utah,  427,  141  Pac.  105,  has  there  announced  its 
decision  in  harmony  with  the  rule  as  contended  for  by  defen- 
dant and  as  laid  down  in  6  Cyc.  31,  and  in  Edufard  Barron 
Estate  Co.  v.  Woodruff  Co.,  163  Cal.  561,  126  Pac.  351,  42 
L.  R.  A.  (N.  S.)  127,  and  other  authorities  cited  in  defendant's 
.brief.  It  will  be  readily  seen,  however,  that  in  the  case  at  bar 
the  trial  court,  by  its  findings  of  fact,  has  expressly  negatived 
the  grounds  upon  which  those  decisions  were  predicated  and 
the  doctrine  annoimced.  In  the  case  at  bar  the  court  ex- 
pressly finds: 

(a)  ''Said  plans  and  specifications  were  used  by  defendant 
Max  Daniels  in  the  remodeling,  repair,  and  construction  of 
said  building;  (b)  that  plaintiff  did  not  agree  nor  guarantee 
that  the  cost  of  said  building,  exclusive  of  sprinkler  system, 
should  not  exceed  $30,000";  (c)  ''that  plaintiff  said  to  the 
defendant  that  said  building  should  not  cost  more  than  said 
sum  of  $30,000 ;  that  at  the  time  of  such  estimate  and  the 
entering  into, of  said  agreement  the  plaintiff  had  prepared 
only  what  was  referred  to  in  the  evidence  as  the  preliminary 
plans";  (d)  "that  said  building,  when  completed  •  •  •  in 
accordance  with  the  plans  and  specifications  which  were  there- 
after prepared  and  submitted  by  plaintiff  to  the  defendant 
Daniels,  cost  in  excess  of  $77,000  but  said  excessive  cost  was 
not  by  reason  of  the  carelessness,  negligence,  or  incompetency 
of  the  plaintiff  in  the  execution  of  the  remodeling,  alteration, 
or  construction  of  said  building,  except  as  herein  specifically 
found"  (italics  ours) ;  (e)  "nor  was  the  defendant  damaged 
on  account  of  any  representations,  estimates  or  statements 
made  by  the  plaintiff  in  the  sum  of  $47,000,  or  any  other  sum. 
or  at  all " ;   ( f )  "  that  the  contract  made  between  plaintiff  and 
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defendant  was  made  in  good  faith  and  without  any  fraudulent 
representations  or  purpose  whatever." 

If  we  are  to  indulge  in  the  presumption  that  the  foregoing 
facts  are  supported  by  the  testimony  at  the  trial,  and,  for  the 
purposes  of  this  case,  as  heretofore  pointed  out,  we  must,  then 
the  contention  made  by  defendant  that  the  plaintiff  was  not 
entitled  to  compensation  for  services  rendered  fails,  especially 
when,  as  the  record  shows,  the  defendant  permitted  the  plain- 
tiff to  continue  in  his  employment  and  received  the  benefits  of 
his  services  until  the  final  completion  of  the  building. 

While  the  question  has  not  been  expressly  raised  in  the 
case  at  bar,  we  are  not  prepared  to  say  that,  as  matter  of  law, 
under  any^ircumstances  where  a  party  knowingly  continues 
the  employee  in  unsatisfactory  service  and  receives  the  bene- 
fits he  is  not  thereby  estopped  from  refusing  payment  on  the 
grounds  that  the  services  rendered  were  damaging  and  un- 
satisfactory. 

The  preliminary  statement  or  estimate  made  by  the  plaintiff 
as  an  architect  to  the  defendant  that  the  cost  of  remodeling 
the  building  would  not  exceed  $30,000,  when  in  fact  the  total 
cost  was  over  $77,000,  in  the  absence  of  the  testimony  before 
this  court  accounting  for  the  tremendous  increase  in  cost,  in 
our  opinion,  does  not  warrant  this  court,  in  view  of  the  findings 
of  the  trial  court,  in  saying  the  conclusions  of  law  and  judg- 
ment are  erroneous  and  contrary  to  law.  Such  damages  as 
were  awarded  the  defendant  on  his  counterclaim  are  supported 
by  the  trial  court's  findings.  For  this  court  to  here  say  de- 
fendant was  entitled  to  greater  damages  would  be  to  say  the 
court's  findings  of  fact  are  not  sustained  by  the  evidence.  The 
evidence  is  not  before  us,  and  therefore  this  we  cannot  do. 

The  second  contention  made  by  defendant  that  the  court 
erred  in  refusing  to  dismiss  plaintiff's  action  upon  the  de- 
fendant's motion,  and  that  the  court  erred  in  entering 
judgment  over  defendant's  objection  because  the  judg-  4* 

ment  was  not  entered  within  six  months  after  the  court 
rendered  its  oral  decision,  is  without  merit.    The  provisions 
of  Comp.  Laws  1907,  section  3181,  subd.  6,  are  directory,  not 
mandatory,  upon  the  court. 
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^'Statutes  requiring  that  judgment  shall  be  entered  within  a  limited 
time  after  the  rendition  of  a  verdiet  or  other  determination  of  the  eane 
are  generally  directory  only.''  23  Cyc.  829;  Marshall  ▼.  Taylor,  97  Ctl 
422,  32  Pac  515. 

For  the  reasons  assigned  the  judgment  of  the  district  court 
must  be  affirmed. 
It  is  so  ordered.    Costs  to  respondent. 

FRICK,  C.  J.,  and  McCARTY,  THURMAN,  and  GIDEON. 
J  J.,  concur. 


ZENGER  V.  CIGARMAKERS'  UNION  NO.  224  OF  CIQAR 

MAKERS'  INTERNATIONAL  UNION  OF  AMERICA 

(Zenger,  Intervener) 

No.  3067.    Decided  September  24,  1917.     (167  Pac.  1174.) 

INSUBANOB — Mutual  Benefit  Association — Designation  of  Beneh- 
ciABT — Validity.  Where  the  laws  of  a  union  paying  a  death  benefit 
required  designation  of  beneficiary  to  be  in  writing  and  witneated, 
a  designation  in  writing  of  the  mother  of  deceased,  but  unwitnessed 
when  accepted  by  union,  was  valid,  and  the  wife  of  the  member 
whom  he  subsequently  married  was  not  entitled  to  the  fund  under  s 
provision  that  in  the  absence  of  designation  the  wife  should  be  the 
beneficiary. 

Appeal  from  District  Court,  Third  District;  Hon,  F,  C. 
Loofbourow,  Judge. 

Action  by  Mrs.  Jennie  Zenger  against  the  Cigarmakers' 
Union  of  Cigarmakers'  International  Union  of  America, 
wherein  Mrs.  Hattie  Zenger  intervened. 

Judgment  for  intervener,  and  plaintiff  appeals. 

AFPmMED. 

Hancock  &  Barnes  for  appellant. 
TF.  R.  Hutchinson  for  respondent. 
Weber  dk  Olsdn  for  Cigarmakers'  Union. 
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PRICK,  C.  J. 

The  plaintiff,  Mrs.  Jennie  Zenger,  as  the  surviving  widow 
of  Eugene  J.  Zenger,  brought  this  action  against  the  Cigar- 
makers '  Union  No.  224,  hereinafter  called  defendant,  to  re- 
cover a  certain  death  benefit  to  which,  by  reason  of  the  death 
of  said  Eugene  J.  Zenger  while  a  member  of  the  defendant 
in  good  standing,  she  alleged  she  was  entitled.  Mrs.  Hattie 
Zenger,  mother  of  the  deceased,  intervened  in  the  action  and 
claimed  said  benefit  upon  the  ground  that  she  was  by  said 
deceased,  designated  his  beneficiary.  The  defendant  appeared 
in  the  action,  admitted  that  a  certain  amount  was  due  to  the 
beneficiary  of  the  deceased  and  paid  the  amount  into  court, 
subject,  however,  to  the  order  of  the  court. 

The  cause  was  tried  and  submitted  to  the  district  court  of 
Salt  Lake  County  without  a  jury.  At  the  conclusion  of  the 
trial  the  court,  in  substance,  found  that  the  defendant  is  a 
voluntary  association  which  pays  a  limited  amount  of  benefits 
to  the  beneficiaries  of  its  members ;  that  Eugene  J.  Zenger  in 
his  lifetime  was  a  member  of  the  defendant ;  that  at  the  time 
he  became  a  member  ''he  made  a  designation  in  writing  upon 
one  of  the  blanks  of  said  Union  [the  defendant]  naming  his 
mother,  Hattie  Zenger,  the  intervener  herein,  of  Salt  Lake 
City,  Utah,  his  beneficiary" ;  that  said  Eugene  J.  Zenger  died 
February  27,  1915,  and  at  his  death  was  a  member  of  the 
defendant  in  good  standing,  and  that  there  was  payable  by 
said  defendant,  as  death  benefits,  to  Hattie  Zenger,  the  sum 
of  $149.25;  that  the  written  designation  of  the  beneficiary 
made  by  the  deceased  was  in  the  possession  and  control  of  the 
secretary  of  the  defendant  during  all  of  the  time  from  the 
time  it  was  made  until  it  was  delivered  by  said  secretary  to 
said  Hattie  Zenger  after  the  death  of  her  son,  Eugene  J. 
Zenger;  that  the  defendant  paid  said  sum  of  $149.25  to  the 
derk  of  the  court  subject  to  the  order  of  the  court,  and  that 
the  same  belongs  to  said  Hattie  Zenger;  that  Jennie  Zenger, 
the  plaintiff,  is  not  entitled  to  said  money  nor  to  any  part 
thereof. 

Conclusions  of  law  and  judgment  were  accordingly  made 
and  entered  in  favor  of  the  intervener,  Hattie  Zenger.  The 
plaintiff  appeals. 
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It  further  appeared  from  the  undisputed  evidence  that  at 
the  time  deceased  became  a  member  of  the  defendant  he  was 
unmarried  and  that  while  single  he  designated  his  mother, 
Hattie  Zenger,  as  his  beneficiary ;  that  thereafter  he  married 
Jennie  Zenger,  the  plaintiff,  and  that  she,  with  an  infant  son 
about  eight  years  of  age,  survived  him ;  that  the  constitution 
of  the  defendant,  upon  the  subject  of  beneficiaries  and  their 
designation,  provides  as  follows: 

"A  member  may  at  any  time  designate  the  person  or  persons 
to  whom  his  death  benefit  shall  be  paid.  Such  designation  shall 
be  in  writing,  signed  by  such  member  and  witnessed  by  the 
secretary  of  the  local  union  to  which  such  member  then  be- 
longs, or  by  two  other  credible  persons,  and  such  member  may, 
at  any  time  thereafter,  in  like  manner  change  such  designa- 
tion. If  there  be  no  such  designation  or  if  the  paper  making 
such  designation  be  not  deposited  with  the  president  of  the 
International  Union  within  30  days  after  the  death  of  such 
member,  such  benefits  shall  be  paid  to  the  widow  of  such  de- 
ceased member ;  if  there  be  no  widow,  then  the  minor  children 
of  such  deceased  member,  and  if  there  be  no  widow  and  no 
minor  children  of  such  deceased  member,  then  to  any  relatives 
of  the  deceased  member  who  at  the  time  of  his  death  were 
dependent  for  support  in  whole  or  in  part  upon  such  deceased 
member." 

It  further  appeared  that  the  deceased,  in  designating  his 
mother  as  his  beneficiary,  made  the  same  in  writing  on  one 
of  the  blanks  provided  by  the  defendant  for  that  purpose  and 
signed  his  name  thereto,  but  the  designation  was  not  witnessed 
by  the  secretary  of  the  defendant  nor  by  **two  other  credible 
persons"  as  provided  in  the  constitutional  provision  we  have 
quoted.  No  other  designation  was  ever  made  or  attempted 
by  the  deceased. 

Upon  the  foregoing  facts,  counsel  for  plaintiff  insist  that 
the  benefit  was  payable  to  her  as  the  widow  of  the  deceased, 
and  that  the  court  erred  in  awarding  it  to  the  mother.  We  give 
counsel's  statement  of  the  question  presented  for  decision  in 
their  own  language,  which  is  as  follows : 
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**The  sole  question  to  be  decided  herein  is  as  follows:  Does 
the  death  benefit  from  the  imion  to  which  deceased  belonged 
go  to  his  mother  or  to  his  widow,  when  the  designation  of  his 
mother  as  beneficiary,  made  before  his  marriage,  did  not  com- 
ply with  the  constitution  of  the  union  requiring  witnesses, 
and  when  the  constitution  and  by-laws  of  the  union  provide 
that  in  case  no  beneficiary  is  designated  the  benefit  goes  to 
his  widowT* 

It  is  quite  clear  that  in  making  his  designation  of  a  bene- 
ficiary the  deceased  did  not  fully  comply  with  the  provisions 
of  the  constitution  of  the  defendant  covering  that  subject. 
The  question,  therefore,  is,  does  the  fact  that  neither  the  sec- 
retary nor  "two  other  credible  persons'*  witnessed  the  desig- 
nation made  by  the  deceased  amount  to  a  failure  to  designate 
any  beneficiary  under  the  constitutional  provision  we  have 
quoted?  The  designation  in  this  case  was  in  writing,  was  in 
due  form,  and  was  duly  signed  by  the  deceased.  All  of  the 
essentials  required  by  the  constitution  were  therefore  complied 
with,  except  that  the  designation  was  not  executed  in  due 
form  by  reason  of  not  being  witnessed.  There  was  no  doubt 
respecting  whom  the  deceased  chose  as  a  beneficiary  in  case 
of  his  death.  The  designation  was  in  writing  duly  signed, 
but  not  witnessed.  The  designation,  therefore,  was  lacking 
in  a  mere  formality.  Does  that,  standing  alone,  make  it  in- 
valid! What  the  eflfect  would  be  if  the  defendant  were  here 
assailing  the  validity  of  the  designation  it  is  not  necessary  to 
determine,  since  the  defendant  makes  no  objection  to  the 
designation.  Indeed,  it  has  waived  all  objections  by  paying 
the  money  into  court.  The  question,  therefore,  is,  can  the 
plaintiff  avail  herself  of  a  formal  defect  in  the  written  desig- 
nation of  the  deceased!  The  author  of  Bacon,  Ben.  Soc.,  etc., 
after  discussing  the  proposition  now  under  consideration  at 
some  length,  in  volume  1,  section  239,  states  the  law  as  follows  : 

'^It  is  now  settled  that  defects  or  irregularities  in  the  designation  or 
change  of  beneficiary  may  be  waived  by  the  lodge,  although  it  has  been 
held  that  th^  required  formalities  in  the  laws  of  the  society  relative  to. 
designation  of  beneficiary  are  part  of  the  contract  and  must  be  strictly 
complied  with." 
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In  the  same  volume,  at  section  308,  the  author  again  refers 
to  the  subject,  and  he  there  says  that  it  is  **well  settled  that 
the  society  may  waive  compliance  with  the  required  formali- 
ties'^ of  designating  or  changing  beneficiaries  by  the  members. 

In  29  Cyc.  118,  the  law  is  very  clearly  stated  in  a  few  words. 
It  is  there  said: 

''As  a  rule,  no  one  but  the  society  may  question  the  validity  of  the 
designation  of  a  beneficiary  because  of  the  member's  failure  to  eomplj 
with  the  society's  rules  in  regard  to  the  mode  of  designation." 

The  foregoing  text  is  fully  supported  by  the  decisions  of 
the  courts.  Among  others  the  following  will  be  found  to  be 
directly  in  point:  Hanson  v.  Minnesota  Scandinavian  Ass'n, 
59  Minn.  123,  60  N.  W.  1091 ;  Tepper  v.  Royal  Arcanum,  61 
N.  J.  Eq.  638,  47  Atl.  460,  88  Am.  St.  Rep.  449;  St.  Low 
Police  Relief  Ass'n  v.  Tiemey,  116  Mo.  App.  447,  91  S.  W.  968 ; 
Manning  v.  Ancient  Order  of  U.  W.,  86  Ky.  136,  6  S.  W.  385, 
9  Am.  St.  Sep.  270 ;  Marsh  v.  Supreme  Council,  etc.,  149  Mass. 
512,  21  N.  E.  1070,  4  L.  R.  A.  382;  Southern,  etc.,  Ass'n  v. 
Laudenbach  (Sup.)  5  N.  Y.  Supp.  901.  In  Sheehan  v. 
Butchers',  etc.,  Ass%  142  Cal.  489,  76  Pac.  238,  it  was  held 
that  where  a  member  designated  his  mother,  and  thereafter 
married,  the  designation  of  the  mother  continued  in  full  foree 
and  effect,  notwithstanding  the  subsequent  marriage;  and  in 
Maneely  v.  Knights,  etc.,  115  Pa.  305,  the  same  result  was 
reached  in  a  case  where  the  member's  sister  had  been  desig- 
nated and  the  wife  claimed  the  benefit  at  the  death  of  the 
member. 

The  foregoing  cases  are  all  well  considered,  and  the  ques- 
tion is  viewed  from  every  angle,  and  in  all,  except  the  last  two, 
it  is  squarely  held  that  where,  as  here,  the  laws  of  the  order 
did  not  control  the  member  in  chosing  his  beneficiary,  no  one 
but  the  society  can  take  advantage  of  informalities  in  desig- 
nating or  in  changing  the  beneficiary. 

With  regard  to  whether  the  subsequent  marriage  of  the 
members  revokes  a  former  designation  of  a  beneficiary,  m 
29  Cyc.  124  it  is  said :  ' '  The  fact  that  a  member,  after  having 
designated  a  beneficiary,  marries  a  third  person  does  not 
operate  to  revoke  the  designation.*' 
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It  is  not  necessary  to  pursue  the  subject  farther.  We  desire 
to  add,  however,  that  we  have  carefully  read  all  the  cases  cited 
by  counsel  for  appellant.  The  principal  ones  are  the  follow- 
ing: Sanger  v.  Rothschild,  50  Hun,  157,  2  N.  Y.  Supp.  794, 
which  case  was  affirmed  in  123  N.  Y.  577,  26  N.  E.  3,  Loewen- 
thai  V.  District  Grand  Lodge,  etc.,  19  Ind.  App.  377,  49  N.  E. 
610,  and  Weinestein  v.  Weinestein,  120  App.  Div.  496,  104 
N.  Y.  Supp.  1113.  All  of  those  cases  are,  however,  clearly 
distinguishable  from  the  case  at  bar  and  from  the  ones  we 
have  cited  as  supporting  the  texts  quoted  from  Bacon  and 
Cyc.  It  is  not  necessary  to  cite  or  refer  to  the  other  cases 
cited  by  counsel,  since  none  of  them  have  any  application  to 
facts  like  those  in  this  case. 

From  what  has  been  said  it  follows  that  the  judgment  should 
be,  and  it  accordingly  is,  affirmed,  with  costs  to  respondent. 

Mccarty,  CORFMAN,  THURMAN,  and  GIDEON,  JJ., 
concur. 


KETCHUM  coal  CO.  V.  PLEASANT  VALLEY  COAL 

CO.  et  al. 
N.  3072.    Decided  September  26,  1917.     (168  Pac.  86.) 

1.  EiOKENT  Domain — Decisions  Reviewable — <* Final  Judgment.*' 
In  a  proceeding  to  condemn  land,  where  judgment  denies  condemna- 
tion of  a  sabstantial  part  of  the  land  desired,  plaintiif  may  appeal 
therefrom  without  waiting  until  damages  are  assessed.    (Page  399.) 

2.  Public  Lands — Decisions  of  Land  Office — Collateral  Attack. 
In  absence  of  fraud,  the  findings  and  decisions  of  the  officers  of  the 
land  office  in  a  land  contest  cannot  be  collaterally  attacked  hj  one 
claiming  through  the  predominating  party  in  such  contest.  (Page 
407.) 

3.  Mines  and  Minerals— Acquisition  and  Transfer  by  One  Dis- 
qualified FROM  Holding  Title.  One  disqualified  from  holding  title 
to  coal  lands  could  receive  a  title  from  a  person  having  it,  and 
transfer  it  to  another  who  can  lawfully  take  it.    (Page  409.) 

4.  Estoppel. — ^After-Acquired  Title— Oonvetances  Before  Patent. 
One  who  conveys  coal  lands,  before  he  has  applied  to  the  government 
to  purchase  the  same,  conveys  a  good  title  thereto,  if  he  subsequently 
acquires  the  hmd,  under  Comp.  Laws  1907,  section  1979,  relating  to 
after-acquired  titles.    (Page  410.) 

5.  Estoppel — Sales  of  Land — Person  Claiming  Under  Vendor.  One 
who  is  claiming  with  full  knowledge  of  the  facts  under  a  person  who 
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has  sold  land  and  abided  by  the  sale  for  twenty-five  yean,  and  the 
land  has  been  improved,  is  estopped  to  deny  that  the  transfer  was 
valid.     (Page  411.) 

6.  PuBuo  Lands — Conveyance  to  Disqualified  Persons — Statutis. 
U.  S.  Comp.  St.  1916,  section  5025,  making  void  land  entered  by  one 
for  another,  has  no  bearing,  where  the  patent  was  lawfully  acquired, 
but  was  conveyed  to  one  disqualified  from  holding  title.    (Page  411.) 

7.  Eminent  Domain — Coal  Companies — Tipple  Sites.  Coal  com- 
panies, under  the  statute,  have  the  right  to  condemn  ground  for  a 
tipple  site,  for  screening,  grading,  handling,  and  loading  coal  on  cars. 
(Page  414.) 

8.  Eminent  Domain — ^Property  Subject — Railroad  Bights  of  Wat. 
A  coal  company  cannot  condemn  any  portion  of  a  right  of  way  used 
for  railroad  purposes  for  a  tipple  site,  either  under  the  law  generally, 
or  under  Comp.  Laws  1907,  section  3590,  subsec.  5,  relating  to  cross- 
ings, intersections,  and  connections.     (Page  414.) 

9.  Public  Lands — ^Bights  op  Way — Purposes  and  Uses.  A  right  of 
way  granted  by  Congress  and  devoted  to  transportation  by  a  eommon 
carrier  cannot,  either  with  or  without  the  consent  of  the  carrier,  be 
devoted  to  permanent  structures  such  as  tipples  for  a  coal  company.* 
(Page  417.) 

10.  Eminent  Domain — Coal  Companies — Dedicated  Bight  op  Wat. 
Although  a  track  departs  from  a  right  of  way,  it  cannot  be 
approached,  by  a  coal  company  condemning  land  for  a  tipple  site, 
so  close  as  to  interfere  with  traffic,  and  five  feet  is  not  an  unreason- 
able minimum  distance.     (Page  418.) 

Appeal  from  District  Court,  Seventh  District ;  Hon.  A,  H, 
Christensen,  Judge. 

Condemnation  proceedings  by  the  Eetcham  Coal  Company 
against  the  Pleasant  Valley  Coal  Company,  the  Denver  &  Rio 
Grande  Railroad  Company  and  the  Guaranty  Trust  Company. 

Judgment  allowing  partial  condemnation  only.     Plaintiff 


Affirmed. 

Boyd,  Devine  &  Eccles  and  Walton  &  Walton  for  appellant. 

Van  Cott,  Allison  dk  Riter  and  EUis,  SchtUder  &  Lucas  for 
respondents. 


"^ToBial  Tel,  #•  CabU  Co,  v.  0.  8.  L,  B,,  23  Utah,  474,  65  Pac  735,  90 
Am.  St.  Eep.  705. 
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PRICK,  C.  J. 

Proceedings  arising  out  of  different  phases  of  this  case  have 
been  considered  by  us  twice  before.  Ketchum  Coal  Co,  v. 
Christensen,  48  Utah,  214,  159  Pac.  541 ;  Ketchum  Coal  Co. 
V.  District  Court,  48  Utah,  342, 159  Pac.  737.  In  both  of  those 
proceedings  merely  preliminary  questions  were  involved. 
After  the  preliminary  questions  had  been  settled  by  this  court, 
the  case  was  finally  heard  upon  the  merits  by  the  district  court 
of  Carbon  County,  which  granted  the  claims  of  the  plaintiff  as 
against  the  defendant  Pleasant  Valley  Coal  Company  in  part 
and  as  against  said  company  denied  them  in  part;  and  as 
against  the  Denver  &  Rio  Grande  Railroad  Company  plaintiff 
was  denied  all  relief.  The  principal  defendants  in  this  action 
are  the  Pleasant  Valley  Coal  Company,  hereinafter  called 
P.  V.  C.  Co.,  and  the  Denver  &  Rio  Grande  Railroad  Company, 
hereinafter  designated  Railroad  Co.  The  other  defendants  are 
merely  mortgagees  and  need  not  be  further  mentioned.  The 
action  was  commenced  by  the  plaintiff  to  condemn  a  certain 
strip  of  ground  over  certain  lands  belonging  to  the  P.  V.  C. 
Co.,  and  also  to  condemn  a  portion-  of  the  right  of  way  of  the 
Railroad  Co.  We  here  insert  a  rough  sketch  which  illustrates 
just  what  the  plaintiff  seeks  to  obtain  in  this  action : 


The  sketch  is  supposed  to  cover  precisely  forty  acres  of  land. 
North  of  and  adjoining  the  forty  acres  shown  on  the  plat  the 
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P.  V.  C.  Co.  owns  another  forty  acres,  and  another  forty  acres 
west  of  and  adjoining  the  last-named  forty  acres.  It  also 
owns  another  forty  acres  immediately  south  of  and  adjoining 
the  forty  acres  shown  on  the  plat.  The  P.  V.  C.  Co.  thus  claims 
to  own  four  forties  lying  in  the  shape  of  an  L,  the  long  stem 
of  which  extends  north  and  south.  The  Railroad  Co.  owns  a 
right  of  way  200  feet  in  width  over  the  forty  acres  shown  on 
the  plat,  the  boundaries  of  which  are  indicated  by  the  lines 
marked '  *  R.  W. "  The  Railroad  Co.  owns  and  operates  a  num- 
ber of  tracks  on  its  right  of  way,  three  of  which  are  shown  on 
the  plat.  The  most  northerly  one  is  marked  "T.  4,"  the  next 
one  to  the  south  is  marked  ''T.  3,"  and  the  one  still  farther 
south  is  marked ' '  M.  L. "  which  is  the  main  line.  The  plaintiff 
owns  eighty  acres  of  coal  land  on  which  it  operates  a  coal  mine 
which  adjoins  the  P.  V.  C.  Co.'s  land  on  the  east,  and  the 
northeast  comer  of  the  forty  acres  shown  on  the  plat  connects 
with  the  southwest  comer  of  plaintiff's  eighty  acres.  The 
plaintiff  desires  to  condemn  a  strip  of  ground  sixty  feet  in 
width  and  between  1,300  and  1,400  feet  in  length  over  the 
P.  V.  C.  Co.  's  land  shown  on  the  plat.  The  strip  sought  to  be 
condemned  is  marked  *'A"  on  the  plat,  and  it  is  desired  to  be 
used  for  tramways,  tunnels,  etc.,  for  the  purpose  of  transport- 
ing coal  which  the  plantiff  mines  from  its  coal  mine  on  the 
ground  lying  to  the  north  and  east  of  the  P.  V.  C.  Co.'s  land 
as  aforesaid.  The  plaintiff,  in  connection  with  said  strip 
"A,"  also  seeks  to  condemn  a  strip  of  ground  containing  1.42 
acres,  a  large  part  of  which  is  on  the  Railroad  Co.'s  right  of 
way,  for  a  tipple  site.  The  strip  sought  to  be  condemned  for 
that  purpose  lies  between  track  No.  3  and  Track  No.  4,  and  is 
marked  *'T.  S.— T.  S."  on  the  plat.  The  plaintiff  also  sought 
to  extend  the  sixty-foot  strip  southward  on  the  railroad  right 
of  way,  as  indicated  by  the  broken  lines  on  the  plat.  Both  the 
plaintiff  and  the  P.  Y.  C.  Co.,  however,  concede  the  Railroad 
Co.'s  title  for  railroad  purposes  to  the  right  of  way  as  indi- 
cated by  the  line  "R.  W."  The  objects  indicated  on  the  plat 
are  all  greatly  enlarged  so  as  to  be  more  readily  understood. 

On  the  hearing,  the  district  court  found  the  title  to  the 
whole  160  acres,  not  included  within  the  Railroad  Co.'s  right 
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of  way,  to  be  in  the  P.  v.  C.  Co. ;  found  that  the  Railroad  Co. 
had  title  from  the  United  States  government  to  the  right  of 
way;  and  found  that  the  plaintiff  did  not  have  title  to  any 
of  the  160  acres.  We  shall  refer  to  the  question  of  title  again 
later  in  this  opinion.  The  district  court  limited  plaintiff's 
right  to  condemn  as  follows :  The  court  denied  plaintiff's  claim 
to  condemn  any  part  of  the  Railroad  Co.'s  right  of  way  for  a 
tipple  site  and  refused  to  extend  the  sixty-foot  strip  on  to  the 
right  of  way,  but  allowed  the  plaintiff  the  right  to  condemn 
said  strip  only  to  within  five  feet  of  the  outer  rail  of  track 
No.  4  indicated  on  the  plat.  It  will  be  observed  that  track 
No.  4  departs  from  the  right  of  way  at  the  point  where  the 
sixty-foot  strip  connects  with  said  track.  The  district  court, 
however,  limited  plaintiff's  right  to  condemn  to  a  point  ap- 
proximately five  feet  north  from  the  northerly  rail  of  track 
No.  4,  as  indicated  by  the  double  line  on  the  plat.  The  district 
court  entered  judgment  condemning  the  sixty-foot  strip  over 
the  P.  y.  C.  Co.  's  land  to  the  point  aforesaid,  and  also  entered 
judgment  denying  plaintiff  all  other  right  to  condemn,  and 
dismissed  the  action  as  against  the  Railroad  Co.  The  plaintiff 
appeals  from  the  judgment. 

Counsel  for  the  defendants  have  filed  a  separate  motion  on 
behalf  of  each  defendant,  to  dismiss  the  appeal,  upon  the 
ground  that  the  judgment  appealed  from  is  not  a  final  judg- 
ment and  hence  is  not  appealable.  It  is  argued  with 
much  force  by  counsel  for  the  defendants  that  the  1 
judgment  appealed  from  does  not  finally  determine  and 
dispose  of  all  the  questions  involved,  for  the  reason  that  the 
question  of  damages  to  which  the  P.  V.  C.  Co.  may  be  entitled 
for  the  value  of  the  strip  which  the  court  condemned,  and 
for  incidental  damages,  is  left  undetermined.  It  is  quite  true 
that  the  plaintiff  appealed  before  proceeding  to  assess  the 
damages  to  which  the  P.  V.  C.  Co.  may  be  entitled  in  case 
plaintiff  continues  in  possession  and  use  of  the  strip  condemned 
by  the  court.  It  should,  however,  be  kept  in  mind  that  the 
plaintiff  was  given  the  right  to  condemn  only  a  portion  of  the 
land  it  sought  to  condemn,  and  was  denied  the  right  to  con- 
demn any  land  for  a  tipple  site  as  against  the  Railroad  Co. 
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If  the  court  had  denied  the  plaintiff's  right  to  condemn  any- 
thing, the  question  regarding  the  right  of  appeal  would  be 
entirely  free  from  doubt  and  difficult.  Inasmuch  as  the  court 
has  granted  plaintiff's  claim  in  part,  however,  it  is  contended 
by  the  defendants  that  the  judgment  is  not  final  until  the 
damages  have  been  assessed  for  the*  land  ordered  condenmed. 
Now,  it  may  well  be  that  the  plaintiff  does  not  desire  the  strip 
ordered  condemned  unless  it  can  likewise  obtain  the  proposed 
tipple  site  in  connection  therewith.  Suppose  condemnation 
proceedings  were  instituted  by  a  railroad  company  for  a  right 
of  way,  including  ground  for  side  tracks  and  station  grounds, 
and  the  trial  court  limited  its  right  to  condemn  to  a  strip 
twenty-five  feet  in  width,  an  amount  wholly  insufficient  for 
the  needs  of  the  company  for  the  purposes  aforesaid.  Would 
the  company  be  required  to  assess  damages  for  a  strip  of 
ground  it  did  not  want,  and  which  was  wholly  inadequate  for 
its  needs,  before  appealing  to  this  court  t  Would  not  the  trial 
court's  action  in  such  case  be  equivalent  to  denying  the  com- 
pany the  right  to  condemn!  True,  the  case  at  bar  is  not  pre- 
cisely parallel  to  the  supposed  case,  butnte  difference  is  one 
of  degree  and  not  of  principle.  Here,  as  in  the  supposed  case, 
the  plaintiff  may  not  desire  the  sixty-foot  strip  at  all,  unless 
it  can  obtain  the  ground  it  sought  for  a  tipple  site  in  connec- 
tion therewith.  But  if  it  be  assumed  that  it  would,  neverthe- 
less, take  what  it  could  get,  yet,  under  the  facts  and  circum- 
stances, it  should  not  be  required  to  assess  damages  until  it 
has  been  finally  determined  by  the  appellate  court  just  what, 
under  the  law,  it  may  condemn.  In  the  case  of  Ketchum  Coal 
Co,  V.  District  Court,  supra,  we,  in  effect,  held  that  the  ques- 
tion of  ownership  of  the  ground  sought  to  be  condemned  and 
affected  by  the  condemnation  proceedings  must  be  determined 
before  the  damages  could  properly  be  assessed.  It  is  just  as 
essential  that  the  right  to  condemn,  and  the  extent  that  the 
right  may  be  exercised,  be  determined  before  proceeding  to 
assess  the  damages.  If  that  be  not  done,  then,  as  pointed  out 
in  the  case  last  referred  to,  this  case  must  be  determined  by 
piecemeal.  True,  we  said  in  the  former  case  that  to  constitnte 
a  final  judgment  the  case  must  be  determined  as  to  all  parties. 
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That  language  is,  however,  used  and  must  be  considered  in 
the  light  of  the  issues  there  presented  and  in  connection  with 
all  that  was  said.  We  also  there  said  that  cases  cannot  be 
split  up  and  considered  piecemeal.  Now,  if  the  contention  of 
the  defendants  shall  prevail  in  this  case,  and  the  plaintiff 
should  finally  succeed  in  its  contention  by  having  this  court 
modify  the  judgment  of  the  district  court  by  condemning  the 
ground  claimed  by  plaintiff  for  a  tipple  site,  then  the  damages 
would  have  to  be  assessed  twice,  once  for  the  strip  ordered 
condemned  by  the  trial  court  and  once  for  the  additioi^l  strip 
ordered  condemned  by  this  court  for  a  tipple  site,  a  part  of 
which  is  owned  by  the  Railroad  Co.  and  another  part  by  the 
P.  V.  C.  Co.  This  would  compel  the  plaintiff  to  try  the  case 
by  piecemeal,  which  we  held  in  the  proceeding  last  referred 
to  should  not  be  done. 

Counsel  for  the  defendants,  however,  cite  a  large  number 
of  cases  in  which  they  contend  it  has  been  held  that  the  judg- 
ment in  the  case  at  bar  is  not  a  final  and  hence  not  an  appeal- 
able judgment.  Among  other  cases,  they  cite  and  rely  on  the 
following:  Burlington  <fe  C.  R.  Co.  v.  Colo.  E.  R.  Co.,  45  Colo. 
222,  100  Pac.  607,  16  Ann.  Cas.  1002 ;  Luxton  v.  North  River 
Bridge  Co.,  147  U.  S.  337,  13  Sup.  Ct.  356,  37  L.  Ed  194; 
Traction  Co.  v.  Schenk,  73  W.  Va.  226,  80  S.  E.  345 ;  Ludlow 
V.  City  of  Norfolk,  87  Va.  319, 12  S.  E.  612 ;  Hendrick  v.  Rail- 
road, 98  N.  C.  431, 4  S.  E.  184 ;  Forest  Cemetery  Ass'n  v.  Con- 
stans,  70  Minn.  436,  73  N.  W.  153;  Duluth  Tr.  Ry.  Co.  v. 
Duluth  Terml.  Ry.  Co.,  81  Minn.  62,  83  N.  W.  497;  Atley  v. 
Commissioners,  77  Ohio  St.  285,  82  N.  E.  1079 ;  In  re  Minn. 
&  Wis.  Ry  Co.,  103  Wis.  191,  78  N.  W.  753 ;  Crompton  Carpet 
Co.  V.  Worcester,  119  Mass.  375 ;  Matter  of  Grab,  157  N.  Y. 
69,  51  N.  E.  398;  Chicago  Tr.  Co.  v.  PreucU,  236  111.  491, 
86  N.  E.  117;  Tacoma  v.  Nisqually  Power  Co.,  54  Wash.  292, 
103  Pac.  49.  We  have  given  all  of  the  cases  referred  to  by 
counsel  which  directly  refer  to  the  proposition  contended  for 
by  them.  In  not  a  single  one  of  those  cases  is  the  question 
now  under  consideration  passed  on.  The  case  which  most 
nearly  approaches  the  question  is  the  one  from  Colorado,  the 
first  one  cited.    In  that  case,  however,  the  court  entered  judg- 
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ment  condemning  all  that  the  condemner  asked  to  be  con- 
demned, and  the  condemnee  attempted  to  appeal  to  the  Su- 
preme Court  before  the  damages  were  assessed.  If  that  were 
the  case  here,  that  is,  if  the  district  court  had  entered  judg- 
ment condemning  all  that  the  plaintiff  sought  to  condemn,  or 
so  much  that  it  might  be  said  that  it  obtained  practically  all 
it  asked  for,  we  should  not  hesitate  to  deny  the  defendants  the 
right  to  appeal  before  the  damages  were  assessed.  If,  in  such 
a  case,  an  appeal  were  allowed,  it  would  result  in  splitting  the 
action,  in  that  it  would  authorize  an  appeal  while  the  question 
of  damages  was  still  undetermined.  To  deny  the  appeal  in 
this  case,  however,  would  likewise  result  in  splitting  the 
action,  for  the  reason  that  plaintiff's  right  to  condenm  has 
been  denied  in  a  material  part,  and  hence  damages  could  only 
be  assessed  for  the  part  condemned,  and  the  assessment  for  Ae 
remaining  part  asked  to  be  condemned,  if  allowed  by  this 
court,  would  have  to  be  postponed  until  after  this  court  had 
determined  the  right  to  condenm.  The  plaintiff  would  thus 
not  be  permitted  to  assess  the  damages  at  one  time  and  by  the 
same  jury.  As  before  stated,  however,  the  cases  cited  by 
counsel  do  not  sustain  their  contention.  In  Luxton  v.  North 
River  Bridge  Co.,  supra,  the  United  States  Supreme  Court 
held  that  an  order  appointing  conmiissioners  to  assess  the 
damages  for  lands  sought  to  be  condenmed  was  not  a  final 
judgment  and  hence  not  appealable.  In  Ludlow  v.  City  of 
Norfolk,  supra,  it  is  said : 

A  "judgment  appointing  commissioners  to  fix  a  just  compensation  for 
land  proposed  to  be  taken  in  condemnation  proceedings  is  not  final  tad 
appealable." 

It  is  only  necessary  to  say  that  all  the  other  cases  are  pre- 
cisely to  the  same  effect.  What  is  said  by  the  Supreme  Court 
of  North  Carolina  in  Hendrick  v.  Railroad,  supra,  is  quite 
significant.  In  that  case  the  court  held  that  an  order  appoint- 
ing commissioners  to  assess  damages  in  a  condemnation  pro- 
ceeding is  not  a  final  judgment.    The  court,  however,  said: 

"The  order  appealed  from  (however)  is  very  different  from  that  in 
the  similar  case  of  Chick  v.  The  BaUroad  Co.  (98  N.  C.  390,  4  S.  £.  183), 
decided  at  the  present  term;  in  the  latter  the  court  denied  the  motion 
for  an  order  appointing  commissioners  and  dismissed  the  proceeding, 
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thos  putting  an  end  to  the  right  of  the  plaintiff  therein,  and  therefore  an 
appeal  lay  in  that  case." 

In  that  case,  therefore,  the  true  distinction  is  recognized 
and  pointed  out.  If  the  right  to  condemn  is  denied  in  toto, 
there  can  be  no  doubt  respecting  the  condemner's  right  to 
appeal,  and  if  it  is  denied  in  a  substantial  and  material  part, 
BO  that  what  is  allowed  is  not  what  the  condemner  seeks  or 
requires,  then  again  there  should  be  no  doubt  respecting  his 
right  of  appeal.  In  either  case  what  he  seeks  is  denied  him, 
and  the  denial  is  final  and  conclusive  unless  reversed  on  appeal. 
Moreover,  in  case  the  whole  claim  is  denied  no  damages  can 
be  assessed,  and  in  case  it  is  only  partly  denied  it  results  in 
splitting  the  case  so  far  as  assessment  of  damages  is  concerned, 
and,  under  certain  circumstances,  might  make  it  quite  imprac- 
ticable, if  not  impossible,  to  intelligently  pass  upon  the  ques- 
tion of  damages. 

Counsel  for  plaintiff  have,  however,  also  cited  cases  in  which 
they  contend  it  has  been  held  that  condemnation  proceedings, 
under  certain  circumstances,  are  divisible,  and  that  appeals 
will  lie  before  the  whole  case  is  finally  determined.  They  cite 
In  re  St.  P.  &  N.  W.  Ry.  Co.,  34  Minn.  237,  25  N.  W.  345; 
State  V.  Oshkosh,  etc.,  Ry.  Co.,  100  Wis.  538,  77  N.  W.  193; 
City  of  Bluefield  v.  BaUey,  62  W.  Va.  304,  57  S.  B.  805 ;  WTieeU 
ing,  etc.,  Co.  v.  Wheeling  Bridge  Co.,  138  U.  S.  287,  11  Sup. 
Ct.  301,  34  L.  Ed.  967;  McLean  v.  District  Court,  24  Idaho, 
441, 134  Pac.  536,  Ann.  Cas.  1915D,  542;  Jackson  v.  Jackson, 
175  Fed.  710,  99  C.  C.  A.  286;  Potter  v.  Bedl,  50  Fed.  860, 
2  C.  C.  A.  60;  3  C.  J.  356;  2  R.  C.  L.  42;  2  Lewis,  Eminent 
Domain,  803.  The  case  cited  from  Minnesota  was  expressly 
overruled  by  the  Supreme  Court  of  Minnesota  in  the  cases 
referred  to  in  defendants'  citations  from  that  state.  While 
some  of  the  other  cases  cited  are  more  or  less  in  point  upon 
plaintiff's  contention,  yet  in  none  of  them  is  the  precise  ques- 
tion here  involved  decided.    In  3  C.  J.  448,  it  is  said: 

''There  are  many  cases  in  which  it  has  been  held  that  a  decree  may 
be  final  in  the  sense  that  it  may  be  appealed  from  although  not  final  in 
the  strict  technical  sense  of  the  term,  and  in  which,  where  the  eoort  has 
finally  adjudicated  part  of  the  merits,  the  judgment,  order,  or  decree 
has  been  held  quoad  hoc  final  and  appealable.'' 
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In  3  Words  and  Phrases,  2781,  where  numerous  definitions 
of  final  judgments  are  given,  it  is  said : 

"An  exact  definition  of  a  final  decree  applicable  to  aU  cases  possible 
to  arise  in  practice  is  not  easily  given.  It  is  not  always  necessary  to 
dispose  of  the  entire  merits  of  the  cause  and  all  the  parties  before  the 
court  as  a  necessity  to  a  final  decree  upon  certain  particular  conceded  or 
established  rights." 

In  that  connection  it  is  further  said : 

*  *  The  finality  of  a  decree  is  not  determined  by  the  state  of  the  suit  at 
the  time  it  is  rendered,  but  upon  whether  it  concludes  a  party  in  imposing 
on  him  a  liberty  or  depriving  him  of  a  right." 

See,  also,  Ttu^ker  v.  Tell,  25  Ark.  420-432,  where  an  inter- 
esting discussion  respecting  what  constitutes  a  final  judgment 
for  the  purposes  of  appeal  will  be  found.  The  excerpt  quoted 
from  3  Words  and  Phrases  is  taken  from  that  case.  See,  also, 
Alexander  v.  Bates,  127  Ala.  328,  28  South.  415-419. 

In  Sharon  v.  Sharon,  67  Cal.  196,  7  Pac.  463,  it  is  said: 

"A  final  judgment  is  not  necessarily  the  last  one  in  an  action.  A 
judgment  that  is  conclusive  of  any  question  in  a  case  is  final  as  to  that 
question." 

The  foregoing  principle  is  illustrated  and  applied  by  this 
court  in  the  cases  of  Bristol  v.  Brent,  35  Utah,  213,  99  Pac. 
1000,  and  Parsons  v.  Parsons,  40  Utah,  602, 122  Pac.  907.  We 
need  not  pause  now  to  show  that  the  principle  announced  in 
those  two  cases  is  clearly  applicable  here. 

We  are  aware  that  in  Re  Kelsey,  12  Utah,  393,  43  Pac.  106, 
the  Utah  Territorial  Supreme  Court  refused  to  follow  the  case 
of  Sharon  v.  Sharon,  supra,  but  that  in  no  way  affects  the 
principle  contained  in  the  excerpt  quoted  from  the  Sharon 
Case ;  nor  does  it  in  the  least  affect  the  doctrine  laid  down  by 
this  court  in  the  Bristol  and  the  Parsons  Cases. 

It  is  not  necessary  to  pursue  the  authorities  further.  We 
have  no  desire  to  depart  from  the  wholesome  and  salutary 
rule  constantly  adhered  to  by  this  court  that  appeals  will  be 
permitted  only  from  final  judgments;  yet  neither  do  we 
desire  to  lay  down  a  rule  in  that  respect  which  would  result 
in  sacrificing  substance  for  mere  shadow.  This  case  is  an 
illustration  that  circumstances  and  conditions  may  arise  where 
both  conunon  sense  and  justice  unite  in  requiring  that  an 
appeal  be  allowed  before  every  question  that  may  be  involved 
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in  a  particular  case  is  finally  determined.  In  the  case  at  bar 
it  must  be  apparent  to  all  that  if  this  appeal  should  be  dis- 
missed the  plaintiff  would  be  required  to  assess  damages  for 
property  it  may  not  desire  at  all  if,  ultimately,  the  questions 
on  appeal  are  determined  against  it.  Moreover,  the  questions 
that  are  included  in  the  court's  judgment,  so  far  as  the  right 
to  condemn  is  concerned,  are  conclusive  unless  reversed. 

It  follows,  therefore,  that  the  motions  to  dismiss  the  appeal 
should  be,  and  they  are  accordingly,  denied. 

We  now  proceed  to  a  consideration  of  the  merits,  and  in 
doing  so  we  shall  first  discuss  the  question  of  title. 

Both  the  plaintiff  and  the  defendant  P.  V.  C.  Co.  claim 
title  to  the  160  acres  of  coal  land  in  question  from  the  same 
source.  It  is  more  convenient  to  consider  the  P.  V.  C.  Co.'s 
title  first. 

The  following  facts  are  found  by  the  court  and  are  not  dis- 
puted. On  May  14,  1888,  the  160  acres  in  question  were 
vacant,  unoccupied  coal  lands  of  the  United  States,  open  to 
entry,  exploration,  and  purchase.  On  that  day  one  Stephen 
R.  Marks,  a  citizen  of  the  United  States,  of  lawful  age,  filed 
his  coal  declaratory  statement  as  provided  by  the  United 
States  statute  (Act  Cong.  March  3,  1873,  c.  279,  section  1, 
17  Stat.  607  [U.  S.  Comp.  St.  1916,  section  4659]),  and,  in 
compliance  therewith,  on  March  29, 1889,  made  application  to 
purchase  said  land.  His  application  to  purchase  was  protested 
by  one  Sprunt  upon  the  ground  that  the  application  was  made 
on  behalf  of  the  P.  V.  C.  Co.  Upon  a  hearing  on  the  protest 
in  the  United  States  local  land  office,  it  was  found  that 
Sprunt 's  protest  was  not  well  founded  and  therefore  it  was- 
not  sustained.  An  appeal  from  the  findings  and  decision  of 
the  local  land  office  was  taken  to  the  United  States  Commis- 
sioner of  the  Gteneral  Land  Office  where  the  decision  was 
affirmed.  Thereafter,  and  pursuant  to  the  application  to  pur- 
chase, Marks,  on  October  2,  1890,  entered  and  paid  the  pur- 
chase price  for  said  land  to  the  United  States  government  and 
received  a  receipt  showing  payment.  Thereafter,  on  June  5, 
3891,  the  government  duly  issued  a  patent  to  Marks  for  said 
land.    Before  Marks  had  made  the  application  to  purchase, 
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however,  as  aforesaid,  and  before  paying  for  said  land,  he,  on 
October  25, 1888,  by  deed,  conveyed  the  same  to  one  Williams, 
which  deed  was  duly  recorded  in  the  proper  office  in  Emery 
County,  Utah,  which  county  then  embraced  the  territory  in 
question.  On  October  2, 1890,  the  wife  of  Mr.  Marks,  by  deed, 
duly  relinquished  her  dower  right  in  and  to  said  land  to  said 
Williams,  which  deed  was  recorded  in  the  county  aforesaid  on 
October  28,  1890.  On  October  26,  1888,  said  Williams,  by 
deed,  conveyed  said  land  to  one  Qoss,  which  deed  was  duly 
recorded  June  28,  1890,  in  said  Emery  County.  On  Decem- 
ber 10,  1890,  the  wife  of  said  Williams,  by  deed,  duly  relin- 
quished her  dower  right  in  and  to  said  land  to  said  Qoss,  which 
deed  was  recorded  in  said  county  May  6,  1891.  On  April  8, 
1892,  said  Qoss  and  wife,  by  deed,  conveyed  said  land  to  the 
defendant  P.  V.  C.  Co.  On  February  25, 1893,  upon  the  exe- 
cution and  delivery  of  said  last-named  deed,  the  P.  V.  C.  Co. 
went  into  possession  of  said  land  and  since  then,  as  the  owner, 
has  been  in  continuous  and  exclusive  possession  thereof.  After 
the  P.  V.  C.  Co.  had  taken  possession  of  said  land  Marks  sur- 
rendered and  delivered  his  patent  issued  to  him  to  said  com- 
pany, which  had  the  same  recorded  on  March  28, 1893,  in  the 
records  of  Emery  County.  The  court  also  found  that  ''for 
upwards  of  twenty-five  years  prior  to  the  commencement  of 
this  suit,  the  defendant  Pleasant  Valley  Coal  Company  has 
been  in  the  actual  and  exclusive  possession  of  the  whole  of 
said  property,  both  by  actual  occupancy  as  well  as  under  claim 
of  title,  exclusive  of  other  right,  founded  upon  the  aforesaid 
deeds  of  conveyance,"  and  that  during  all  of  said  time  has 
paid  all  of  the  taxes  assessed  on  said  land,  and,  ''as  owner, 
has  held  and  occupied  the  same  openly,  notoriously,  and  ad- 
versely, against  the  whole  world  and  in  good  faith.*'  We 
remark  that  the  finding  respecting  adverse  possession  is  as- 
sailed by  the  plaintiff. 

As  stated  at  the  commencement  of  this  opinion,  the  Railroad 
Co.  claims  title  to  its  right  of  way  from  the  United  States 
through  an  act  of  Congress.  In  view  that  the  title  to  the  right 
of  way  of  the  Railroad  Co.  is  conceded  by  the  plaintiff,  fur- 
ther reference  to  the  title  thereof  is  unnecessary. 
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Plaintiff  also  claims  the  paper  title  to  said  160  acres  of  coal 
land,  subject,  however,  to  the  right  of  way  of  the  Railroad  Co. 
for  railroad  purposes.  The  plaintiff's  title  is  also  deraigned 
from  the  same  Stephen  R.  Marks  from  whom  the  P.  V.  C.  Co. 
deraigns  its  title  as  aforesaid.  The  plaintiff's  title  originated 
in  a  deed  from  Marks  dated  June  12, 1913,  to  one  C.  N.  Sweet, 
who,  with  his  wife,  thereafter,  on  October  1,  1915,  by  deed, 
conveyed  the  same  to  one  T.  A.  Ketchum,  and  said  Eetchum, 
on  April  27,  1916,  conveyed  the  sixty-foot  strip  of  ground 
marked  "A"  on  the  plat  to  the- plaintiff.  Plaintiff  claims  no 
other  right  or  title  to  said  land  except  as  just  stated;  but 
upon  various  grounds  disputes  and  contests  the  right  and  title 
of  the  P.  v.  C.  Co.  The  plaintiff  concedes  that  in  issuing  the 
patent  for  said  coal  lands  to  Marks  the  title  passed  to  him. 
In  that  connection  it,  however,  also  contends  that  both  Wil- 
liams and  Goss  were  disqualified  from  acquiring  or  holding 
coal  lands,  for  the  reason  that  when  Marks  deeded  to  Williams 
and  when  Williams  deeded  to  Goss  both  Williams  and  Goss 
had  exhausted  their  rights  to  acquire  and  hold  coal  lands  from 
the  government.  The  plaintiff  therefore  contends  that,  in 
view  that  both  Williams  and  (Joss  were,  by  law,  prevented 
from  acquiring  coal  lands,  title  did  not  pass  from  Marks  to 
Williams  and  from  Williams  to  Qoss,  nor  from  Qoss  to  the 
P.  V.  C.  Co.,  and  hence  said  P.  V.  C.  Co.  obtained  no  title  by 
means  of  the  deeds  aforesaid.  Plaintiff's  counsel  concede  that 
Marks  was  paid  full  consideration  for  the  land  by  him  con- 
veyed to  Williams,  and  that  the  P.  V.  C.  Co.  paid  the  full  pur- 
chase price  therefor,  amounting  to  $4,000,  and  that  Marks  still 
retains  such  consideration. 

From  what  has  been  said  it  is  clear  that  plaintiff's  attack 
upon  the  title  to  the  lands  in  question  is  purely  collateral, 
and  that  the  title  is  not  assailed  upon  the  ground  that 
Marks  defrauded  the  United  States  government,  or  2 
that  he,  through  fraud  or  otherwise,  prevented  any  one 
from  contesting  his  application  to  enter  and  to  purchase  the 
eoal  land  in  question. 

The^  question  therefore  arises,  Can  plaintiff's  attack  upon 
the  title  prevail!    It  would  seem  that  merely  to  state  the  facts 
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should  be  sufficient  to  convince  any  one  that  if  title  to  govern- 
ment land  can  successfully  be  assailed  in  collateral  proceedings 
and  upon  the  grounds  hereinbefore  outlined,  then  titles 
emanating  from  the  United  States  government  are  frail  in- 
deed. Upon  the  questions  hereinbefore  indicated,  counsel  for 
both  sides  have  cited  and  reviewed  an  exceedingly  large  num- 
ber of  cases  which  they  claim  are  decisive  of  the  respective 
views  advanced  by  them.  We  have  carefully  examined  the 
cases  referred  to  by  counsel  and  we  have  found  none  that  are 
directly  in  point.  It  is,  however,  not  remarkable  that  no  case 
precisely  in  point  was  or  can  be  found,  since  the  attack  upon 
the  title  of  the  P.  V.  C.  Co.  at  this  late  date  and  under  the 
conceded  facts  and  circumstances  of  this  case,  to  say  the  least, 
is  somewhat  unique.  Moreover,  the  legal  questions  involved 
are  not  complicated,  nor  are  they  necessarily  difficult  or 
obscure.  For  the  most  part  the  questions  are  governed  by 
elementary  principles.  In  view  that  the  numerous  cases  re- 
ferred to  by  counsel  are  at  most  merely  analogous,  and  if  we 
undertook  to  refer  to  one  we,  in  fairness  to  both  sides,  would 
be  required,  not  only  to  refer  to  all,  but,  in  addition  thereto, 
would  have  to  review  and  distinguish  a  large  number  of  cases, 
we  have  concluded  that  no  good  purpose  could  be  subserved 
in  reviewing  and  distinguishing  the  many  cases  cited,  and 
hence  we  shall  refrain  from  citing  or  reviewing  any  of  the 
many  cases  referred  to  in  counsel's  briefs.  Moreover,  in 
nearly  all  of  the  cases  referred  to,  the  attack  was  a  direct 
one  upon  the  patent  instituted  by  the  government  itself.  In 
all  of  those  cases,  however,  it  is  made  very  clear  that  although 
the  patent  be  obtained  by  fraud,  conspiracy,  etc.,  yet  the  title 
passes  from  the  government  to  the  grantee,  and  that  a  patent 
thus  issued  is  voidable  and  not  void.  In  the  very  nature  of 
things,  such  must  be  the  law.  While  counsel  for  plaintiff 
concede  the  doctrine  just  stated,  yet  they,  for  various  reasons, 
insist  that  the  present  case  is  an  exception.  It  is  urged  that 
in  view  that  Mr.  Marks  undertook  to  convey  the  land  to  a  dis- 
qualified person,  and  did  so  before  he  had  made  application 
to  purchase  the  same,  and  before  he  paid  for  it,  for  that  reason 
he,  as  a  matter  of  law,  could  not,  and  did  not,  convey  anything 
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to  Williams.  In  that  connection  the  fact  must  not  be  over- 
looked that  in  this  case  the  government  was  not  defrauded 
by  Marks,  its  grantee.  That  is,  Mr.  Marks,  the  grantee,  was 
legally  qualified  to  enter  and  purchase  the  coal  lands,  and  he 
paid  the  government  the  full  purchase  price  therefor.  Again, 
his  application  was  contested  upon  the  ground  that  he  had 
violated  the  United  States  laws  in  entering  the  land  for  the 
benefit  of  another,  and  that  question  was  tried  out  in  the 
tribunals  established  for  that  purpose  and  the  contest  was 
found  to  be  without  merit.  The  fact  is,  therefore,  conclusively 
established,  at  least  as  against  one  claiming  title  through 
Marks,  and  in  a  collateral  attack,  that  Marks  did  not  violate 
the  law  in  acquiring  title  to  the  land.  Nor  do  we  think  that 
in  a  collateral  proceeding  the  title  can  be  assailed  at  this  late 
date  for  reasons  other  than  those  stated  in  the  contest.  Marks 
having  obtained  title  to  the  land  then,  as  directly  held  in  the 
case  of  United  States  v.  Keitel,  211  U.  S.  370-389,  29  Sup.  Ct. 
123,  53  L.  Ed.  230,  the  law  imposed  no  limitations  upon  the 
right  of  Marks  to  sell  the  land  to  any  one.  It  should  also  be 
remembered  that  no  contention  is  made  that  either  Marks  or 
any  one  else  prevented  either  Sprunt  or  any  other  person  from 
fully  contesting  Marks'  right  to  purchase  the  land.  No  fraud 
of  any  kind  was  practiced  on  Sprunt,  and  nothing  was  done 
to  prevent  him  from  fully  presenting  all  the  facts  relating  to 
his  protest.  Such  being  the  case,  the  findings  and  decisions 
of  the  ofiicers  of  the  Land  Office  cannot  now  be  assailed  in  a 
collateral  proceeding  by  one  claiming  through  or  under  Marks. 
The  findings  and  decision  in  that  contest  are  just  as  binding 
upon  one  claiming  through  or  under  Marks  as  they  would  be 
if  the  findings  and  decision  had  been  against  him. 

"We  are  also  of  the  opinion  that  the  contention  of  counsel, 
that  in  view  that  both  Mr.  Williams  and  Mr.  Goss  were  dis- 
qualified from  acquiring  coal  lands,  for  that  reason  they  could 
neither  receive  nor  transmit  title,  is  not  tenable.    It  is 
elementary  that,  whenever  a  person  may  be  disqualified  3 

from  holding  title  for  himself,  yet  he  is  a  proper  conduit 
through  whom  to  pass  title  from  one  who  has  it  to  one  who 
may  legally  take  it.    As  before  stated,  Marks  obtained  the 
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title  by  a  United  States  patent  and  therefore  conld  conv^ 
good  title  to  his  grantee.  If,  therefore,  neither  Williams  nor 
Gk)ss  could  acquire  the  land  or  hold  the  title  thereto,  yet  they 
could  receive  the  title  from  a  person  having  it  and  could 
transfer  the  same  to  any  one  who  could  lawfully  take  it.  There 
is  no  contention,  nor  could  it  reasonably  be  contended,  that 
the  P.  V.  C.  Co.  merely  as  a  corporate  entity  was  or  is  dis- 
qualified from  acquiring  or  holding  title  to  coal  lands.  The 
contention,  as  before  stated,  however,  is  that,  for  the  reasons 
stated,  it  was  disqualified  from  acquiring  the  title  to  the  lands 
in  question.  With  this  contention,  however,  for  the  reasons 
herein  stated,  we  do  not  agree. 

It  is  further  urged  that  because  Marks  conveyed  the  land 
before  he  had  made  application  to  purchase,  and  before  he 
had  a  right  to,  and  had  acquired,  the  title  thereto  from  the 
government,  for  that  reason  he  conveyed  nothing  to 
Williams,  and  Williams  conveyed  nothing  to  Qosa,  and  4 
the  latter  conveyed  nothing  to  the  P.  V.  C.  Co.  Counsel 
for  said  company,  however,  contend  that  by  virtue  of  Comp. 
Laws  1907,  section  1979,  although  Marks  had  not  acquired 
the  title  when  he  conveyed  the  land  to  Williams,  yet,  in  view 
that  the  former  thereafter  acquired  the  title,  it,  nevertheless, 
passed  to  his  grantee.    That  section  reads: 

"If  any  person  shall  hereafter  convey  any  real  estate  by 
conveyance  purporting  to  convey  the  same  in  fee  ample  abso- 
lute, and  shall  not  at  the  time  of  such  conveyance  have  the 
legal  estate  in  such  real  estate,  but  shall  afterwards  acquire 
the  same,  the  legal  estate  subsequently  acquired  shaU  imme- 
diately pass  to  the  grantee,  his  heirs,  successors,  or  assigns, 
and  such  conveyance  shaU  be  as  valid  as  if  such  legal  estate 
had  been  in  the  grantor  at  the  time  of  the  conveyance.'' 

Plaintiff's  counsel  contend  that  the  foregoing  section  does 
not  apply  in  this  case.  Without  pausing  to  discuss  that  ques- 
tion further,  we  can  perceive  of  no  good  reason  why  the 
statute  does  not  apply  here  if  it  applies  in  any  case,  and  no 
claim  is  made  that  the  statute  is  not  a  wholesome  and  proper 
one. 
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We  can  conceive  no  reason,  therefore,  why  the  P.  V.  C.  Co. 
did  not  obtain,  and  ever  since  the  issuance  and  delivery  of 
the  deeds  we  have  mentioned  has  not  had,  a  good  and  inde- 
feasible paper  title  to  the  160  acres  of  land  in  question. 
In  our  opinion  the  paper  title  to  the  160  acres  of  land  5 
is  in  the  P.  V.  C.  Co.  and  in  no  one  else.  Nor  can  we, 
in  view  of  the  undisputed  facts,  understand  upon  what  prin- 
ciple Marks,  and  those  claiming  under  him  by  virtue  of  the 
deed  of  1913,  can  escape  the  P.  V.  C.  Co.'s  plea  of  estoppel. 
Marks  has  received  and  retains  the  full  purchase  price  for 
the  land.  He,  during  all  of  the  years  aforesaid,  knew  that 
the  P.  V.  C.  Co.  claimed  the  title  thereto,  and  under  that  daim 
had  placed  more  than  a  quarter  of  a  million  dollars  worth  of 
improvements  thereon ;  yet,  during  all  of  the  time,  Marks  re- 
tained the  purchase  price  and  has  stood  by  and  permitted  the 
P.  V.  C.  Co.  to  invest  its  money  without  making  any  claim  to 
the  land  or  any  part  thereof.  Can  any  one  doubt  that  Marks 
himself  would  be  estopped  from  claiming  title  to  the  land 
now!  If,  therefore,  Marks  would  be  estopped,  in  view  that 
the  plaintiff,  under  the  undisputed  evidence,  cannot  claim  as 
an  innocent  purchaser,  and  as  it  claims  its  title  through 
Marks,  the  plaintiff,  too,  is  estopped. 

The  company,  however,  also  claims,  and  the  district  court 
found,  that  it  had  acquired  title  to  the  land  by  adverse  pos- 
session under  our  statute.  In  view  of  what  has  been  said 
respecting  the  paper  title,  it  is,  however,  wholly  unnecessary 
to  discuss  that  phase  of  the  case,  and  we  refrain  from  doing  so. 

In  view,  therefore,  that  the  title  is  in  the  P.  V.  C.  Co.,  the 
plaintiff  must  acquire  its  right  to  the  strip  marked  "A''  on 
the  plat  by  condemnation. 

After  the  cause  had  been  submitted,  and  after  plaintiff  had 
filed  its  reply  brief,  which  was  filed  some  time  after  submis- 
sion and  after  the  foregoing  was  written,  plaintiff's  counsel 
have  specially  referred  us  to  the  case  of  Doepel  v.  Jones, 
244  U.  S.  305,  37  Sup.  Ct.  645,  61  L.  Ed.  1158,  which  6 

they  seem  to  think  is  in  their  favor.  We  have  carefully 
considered  the  facts  in  that  case,  and  the  opinion  based 
thereon,  and,  in  our  judgment,  the  principle  which  controlled 
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the  decision  fully  justified  the  conclusion  we  have  reached. 
The  decision  in  that  case  is  based  on  5  U.  S.  Comp.  Stat.  1916, 
Ann.,  section  5025,  which  section  reads  as  follows : 

<<It  shall  be  unlawful  for  any  person,  for  himself  or  any  company, 
association,  or  corporation,  to  directly  or  indirectly  procure  any  person 
to  settle  upon  any  lands  open  to  settlement  in  the  territory  of  Oklahoma, 
with  intent  thereafter  of  acquiring  title  thereto;  and  any  title  thus 
acquired  shall  be  void ;  and  the  parties  to  such  fraudulent  settlement  shall 
severally  be  guilty  of  a  misdemeanor,  and  shall  be  punished  upon  indict- 
ment, by  imprisonment  not  exceeding  twelve  months,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  by  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court." 

The  statute  seems  to  be  limited  to  the  territory  of  Okla- 
homa, and  the  case  arose  in  that  territory.  Mr.  Chief  Justice 
White,  in  the  course  of  the  opinion,  says: 

"It  cannot  be  seriously  disputed  that  if  the  agreement  was  made  l^ 
Femow,  the  original  applicant,  that  he  would  make  the  homestead  entry 
not  for  himself,  but  for  the  benefit  of  another,  would,  during  the 
time  that  he  was  apparently  taking  the  steps  to  complete  the  entry,  pay 
rent  for  the  land  to  such  other  person,  and  when  the  patent  was  issued 
deed  the  land  to  such  other  person,  such  agreement  caused  that  entry 
to  be  absolutely  void  for  repugnancy  to ' '  the  statute  we  have  quoted. 

We  need  not  review  that  decision  further.  It  is  suffici^t 
to  say  that  the  decision  is  based  entirely  upon  the  fact  that 
the  person  who  made  the  homestead  entry  did  so  for  the 
benefit  of  another,  and  he  agreed  that  upon  obtaining  title  he 
would  convey  the  same  to  such  other  person.  Any  title  based 
on  the  entry  in  that  case  would,  therefore,  of  necessity,  be 
void  and  of  no  force  or  effect.  If  it  be  assumed,  therefore, 
that  that  case  states  the  law  generally  applicable  in  all  of 
the  states  of  the  Union,  yet  the  case  has  no  application  to  the 
facts  in  the  case  at  bar. 

As  we  have  before  pointed  out,  however,  counsel  for  plain- 
tiff concede  that  the  patent  in  the  case  at  bar  is  valid  and  that 
by  it  the  title  passed  from  the  United  States  to  Marks.  They 
also  concede  that  Marks,  the  grantee  of  the  government,  ob- 
tained the  title  without  committing  any  fraud  or  deception 
on  the  government,  and  without  violating  any  statute.  The 
patent  on  which  the  title  of  the  P.  V.  C.  Co.  is  based  is,  there- 
fore, valid  and  free  from  all  defects.     Moreover,  the  deed 
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from  Marks,  the  grantee  in  said  patent,  was  also  free  from 
fraud  and  deception.  Marks  intended  to  convey  the  title  to 
the  lands  in  question  and  obtained  full  consideration  for  what 
he  conveyed. 

The  only  claim  remaining,  therefore,  is  that  the  grantee  of 
Marks  was  disqualified  from  acquiring  title  to  coal  lands. 
That,  however,  as  we  have  pointed  out  before,  cannot  affect 
the  title  of  the  P.  V.  C.  Co.  since  the  title  necessarily  passed 
from  Marks  to  his  immediate  grantee,  Williams,  and  from 
Williams  to  (Joss,  the  immediate  grantor  of  the  P.  V.  C.  Co. 
In  the  case  last  referred  to  the  entry  and  every  act  based 
thereon  were  void  and  of  no  effect.  Not  so  here.  Marks' 
entry  and  the  patent  based  thereon  were  valid  and  without 
any  legal  flaw  whatever.  So  long  as  the  patent  issued  to 
Marks  stands,  therefore,  we  cannot  see  how  plaintiff  can  assail 
the  title  of  the  P.  V.  C.  Co.,  which  claims  title  through  Marks 
and  through  whom  plaintiff  also  claims  title,  but  by  a  subse- 
quent deed.  It  is  certainly  an  anomaly  to  say  that  although 
Marks  intended  to  convey  the  lands,  was  legally  qualified  to 
do  80,  and  was  in  no  way  deceived  or  defrauded,  and  received 
full  consideration  therefor,  he,  nevertheless,  retained  the  title 
until  he  conveyed  the  same  in  1915  to  Mr.  Sweet — that  he  re- 
tained the  title  notwithstanding  section  1979,  supra,  which 
we  have  quoted  in  full.  We  repeat  that  no  case  is  cited  by 
counsel  sustaining  such  a  claim,  and  certainly  the  last  case 
referred  to  by  them,  which  we  have  specially  reviewed,  does 
not  even  intimate  anything  of  the  kind.  After  again  going 
over  the  matter,  we  are  still  fully  convinced  that  the  conclu- 
sions announced  are  sound  and  should  prevail. 

We  proceed  now  to  a  consideration  of  plaintiff's  contention 
that  the  district  court  erred  in  not  condemning  a  portion  of 
the  right  of  way  of  the  Railroad  Co.  for  a  tipple  site.  As 
before  stated,  the  Railroad  Co.,  by  an  act  of  Congress  passed 
in  1872  (Act  Cong.  June  8,  1872,  c.  354,  17  Stat.  339),  ob- 
tained  a  right  of  way  over  the  land  in  question  200  feet  in 
width.  Early  in  the  '80 's  it  located  its  line  of  railroad  on 
said  strip.  Plaintiff  seeks  to  condemn  a  strip  approximately 
70  feet  in  width  and  1,000  feet  in  length  lying  between  the 
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tracks  marked  No.  3  and  No.  4  on  the  plat.  A  portion  of  sach 
strip  extends  beyond  the  northerly  boundary  of  the  right  of 
way  into  the  P.  V.  C.  Co.'s  land.  In  xjase,  however,  that  the 
plaintijff  is  not  permitted  to  condemn  that  portion  of  the  pro- 
posed tipple  site  which  is  on  the  right  of  way  of  the  Railroad 
Co.,  the  portion  lying  on  the  P.  V.  C.  Co.'s  land  is  of  no  im- 
portance whatever. 

We  shall  therefore  confine  this  discussion  to  that  portion 
of  the  proposed  tipple  site  which  is  on  the  Railroad 
Co.'s  right  of  way.    Among  other  things,  the  Railroad         7 
Co.  contends  that  our  statute  does  not  confer  the  right 
on  the  plaintiff  to  condemn  land  for  a  tipple  site. 

While  we  are  of  the  opinion  that  our  statute  gives  the  right 
to  condemn  sufficient  ground  for  a  tipple  site,  yet,  in 
our  opinion,  neither  under  our  statute,  nor  under  the         8 
law  generally,  can  the  plaintiff  condemn  any  portion 
of  a  right  of  way  used  for  railroad  purposes  for  a  tipple  site. 
Comp.  Laws  1907,  section  3690,  subd.  5,  reads : 

''All  rights  of  way  for  any  and  all  purposes  mentioned  in 
section  3588,  and  any  and  all  structures  and  improvements 
thereon,  and  the  lands  held  or  used  in  connection  therewith, 
shall  be  subject  to  be  connected  with,  crossed,  or  intersected 
by  any  other  right  of  way  or  improvement  or  structure  there- 
on ;  they  shall  also  be  subject  to  a  limited  use  in  common  with 
the  owners  thereof,  when  necessary;  but  such  uses  of  cross- 
ings, intersections,  and  connections  shall  be  made  in  the  man- 
ner most  compatible  with  the  greatest  public  benefit  and  the 
least  private  injury.*'. 

By  referring  to  the  provision  just  quoted,  it  will  be  seen 
that  every  right  of  way,  as  it  is  expressed  in  the  statute,  is 
"subject  to  be  connected  with,  crossed,  or  intersected  by  any 
other  right  of  way."  And  further:  "They  [the  rights  of 
way]  shall  also  be  subject  to  a  limited  use  in  common  with  the 
owners  thereof,  when  necessary.  *  *  The  statute  then  prescribes 
the  manner  of  use  of  the  "crossings,  intersections,  and  con- 
nections. ' '  The  statute  thus  limits  the  interference  with  rights 
of  way  to  "crossings,  intersections,  and  connections**  by  other 
rights  of  way.    True,  it  makes  a  right  of  way  also  subject  **tp 
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a  limited  use  in  common  with  the  owners  thereof,"  but  such 
use  is  clearly  and  manifestly  a  use  for  which  the  original  right 
of  way  was  obtained  and  is  being  used,  and  no  other.  If  the 
statute  were  given  any  other  construction,  then,  as  we  shall 
see,  all  rights  of  way  might  be  diverted  from  the  original  use. 
There  is  nothing  in  the  statute  conferring  the  right  upon  any 
person,  natural  or  artificial,  to  condemn  a  right  of  way  which 
is  devoted  to  a  quasi  public  use  by  a  common  carrier  for  a 
purpose  other  than  for  a  similar  purpose,  and  then  only  to 
connect  with,  to  intersect,  or  to  cross  over  the  established 
right  of  way.  The  "structures  or  improvements"  on  the 
right  of  way  are  made  subject  only  to  be  interfered  with  for 
the  "crossings,  intersections,  and  connections"  mentioned  in 
the  statute,  and  for  the  purpose  only  of  another  right  of  way 
which  is  devoted  to  the  business  of  transportation  under  the 
law  applicable  to  common  carriers,  and  for  that  purpose  it 
may  be  used  to  a  limited  extent  in  common  with  the  owner 
thereof.  That  is,  such  is  the  limitation  applicable  to  the  facts 
of  this  case,  regardless  of  what  they  may  be  in  some  other  case 
under  different  circumstances.  The  statute  thus  comports  with 
common  sense  as  well  as  with  the  experience  of  all  men.  The 
plaintiff  does  not  seek  merely  to  intersect,  connect  with,  or  to 
cross  the  right  of  way  of  the  Railroad  Co.,  but  what  it  seeks 
to  do  is  to  appropriate  a  longitudinal  strip  of  the  right  of 
way  approximately  1,000  feet  in  length  by  seventy  feet 
in  width  for  the  purpose  of  erecting  permanent  structures 
thereon  to  be  used  exclusively  in  plaintiff's  business  of  sereen- 
^^f^f  grading,  handling,  and  loading  coal,  which  it  seeks  to 
place  on  the  market  for  sale.  If  such  a  right  may  be  exercised 
by  one  person,  it  necessarily  follows  that  it  may  be  by  other 
persons  similarly  situated,  and  hence  a  railroad  right  of  way 
could  be  devoted  to  purposes  entirely  foreign  to  that  for  which 
it  was  granted  to  the  railroad  company.  Instead  of  being 
devoted  to  the  business  of  transporting  freight  and  passen- 
gers under  the  laws  applicable  to  a  common  carrier  and  thus 
serving  the  interests  of  the  public  generally,  the  right  of  way 
could  be  condemned  for  the  use  of  one  person  only  so  long 
as  such  person  was  engaged  in  what  is  known  as  a  quasi  public 
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business,  such  as  mining  and  distributing  coal.  Moreover, 
any  shipper  who  is  engaged  in  a  quasi  public  enterprise  could 
also  acquire  a  right  to  a  portion  of  a  railroad  right  of  way 
to  accommodate  his  business  to  the  detriment  of  the  business 
for  which  the  right  of  way  was  originally  obtained.  Every 
railroad  company,  as  a  common  carrier  carrying  on  the  busi- 
ness of  transportation,  is,  by  the  law,  required  to  devote  its 
right  of  way  to  that  and  to  no  other  purpose.  It  cannot  vol- 
untarily surrender  or  give  away  any  part  of  its  right  of  way 
to  be  devoted  to  other  purposes,  although  such  other  purpose 
may,  in  some  way,  affect  and  benefit  a  considerable  portion  of 
the  public,  as  is  the  case  in  the  establishment  of  grain  eleva- 
tors, etc.  If  it  be  once  conceded  that  a  coal  company  may 
condemn  a  portion  of  a  right  of  way  for  a  tipple  site  to  con- 
struct tipples  which  are  used  for  the  purpose  of  screening, 
grading,  handling,  and  loading  coal  on  cars,  then  why  may 
not  an  elevator  company  likewise  condemn  a  portion  of  a 
right  of  way  to  construct  buildings  to  be  used  for  the  purpose 
of  cleaning,  grading,  handling,  and  loading  wheat,  corn,  and 
other  agricultural  products  f  The  law  imposes  a  duty  upon 
every  railroad  company  that  is  engaged  in  the  business  of  a 
common  carrier  to  provide  reasonably  adequate  facilities  to 
all  shippers  to  load  and  unload  all  kinds  of  freight,  including 
coal,  live  stock,  and  grain.  To  obtain  such  facilities  it  is  not 
necessary  for  any  shipper,  dealer,  or  manufacturer  to  condemn 
any  portion  of  the  right  of  way.  If,  therefore,  it  be  necessary 
for  the  coal  company  to  screen  and  grade  its  coal  before  it 
can  be  marketed,  the  company  must  provide  not  only  the 
structures,  machinery,  and  appliances  necessary  for  that  pur- 
pose at  its  own  expense,  but  it  must  also  obtain  the  ground 
upon  which  the  structures  are  erected  and  the  appliances  used 
outside  of  the  right  of  way  of  the  railroad's  right  of  way 
which  is  already  devoted  to  purposes  which  can  only  be  sub- 
jected, as  the  statute  expresses  it,  for  connections,  crossings, 
and  intersections  of  other  rights  of  way.  If  any  part  of  the 
railroad  right  of  way,  either  with  or  without  the  consent  of 
the  railroad  company,  could  be  used  for  permanent  structures, 
such  as  coal  tipples,  elevators,  mills,  etc.,  then  it  might  well 
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be  that  these  things  not  only  might  directly  interfere  with 
the  business  of  transportation  carried  on  by  the  railroad  own- 
ing the  right  of  way,  but  they  might  also  interfere  with  that 
business  by  preventing  the  necessary  intersections,  crossings, 
or  connections  of  other  railroads  to  be  made,  and  thus  the 
purpose  of  the  statute  would  be  nullified. 

Nor  does  it  affect  the  question  that,  by  reason  of  lack  of 
proper  ground  space,  tipple  sites  are  not  readily  obtainable 
by  the  plaintiff.  As  pointed  out,  whenever  a  railroad  com- 
pany enters  into  the  business  of  a  common  carrier  it  must  pro- 
vide reasonable  means  of  access  to  its  lines,  tracks,  and  cars, 
not  only  to  one  shipper  and  for  one  kind  of  freight,  but  for 
aU  shippers  and  for  all  kinds  of  freight.  If  it  becomes  neces- 
sary to  construct  more  extensive  spurs  and  side  tracks  in 
order  to  accommodate  the  shippers  and  to  facilitate  transpor- 
tation, the  spurs  and  the  side  tracks  must  be  built.  One 
shipper,  whatever  his  supposed  needs  may  be,  may,  however, 
not  condemn  a  part  of  a  right  of  way  for  his  own  needs  and 
thus  hamper  the  railroad  company  in  discharging  its  duties 
to  all  other  shippers. 

Without  pausing  to  discuss  the  question  further,  we  are 
clearly  of  the  opinion  that  the  plaintiff  niay  not  condemn  any 
portion  of  the  right  of  way  for  a  tipple  site,  regardless  of 
whether  the  location  desired  by  it  for  that  purpose  on  the 
right  of  way  of  the  Railroad  Co.  would  be  most  convenient, 
and  would  indirectly  benefit  the  public  by  permitting  the 
plaintiff  to  ship  coal  at  a  cost  less  than  it  otherwise  can. 

In  this  connection  counsel  for  both  sides  have  again  cited 
a  large  number  of  authorities  to  which,  in  our  judgment,  it  is 
not  necessary  to  refer. 

In  what  we  have  said  respecting  the  right  to  condemn  a 
portion  of  the  railroad  right  of  way,  we  do  not  mean  to  be 
understood  as  laying  down  any  hard  and  fast  rule  respecting 
that  matter.  All  that  it  is  necessary  to  decide,  and  all 
that  we  do  now  decide,  is  that  a  right  of  way,  based  9 
upon  a  grant  by  Congress,  which  is  devoted  to  the  busi- 
ness of  transportation  by  a  common  carrier,  cannot,  either 
with  or  without  the  consent  of  such  carrier,  be  devoted  to 
Vol.  50-27 
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permanent  structures  such  as  the  plaintiff  desires  to  erect  on 
the  right  of  way  belonging  to  the  Railroad  Co.  Nor  do  we 
desire  to  be  understood  as  laying  down  a  rule  regarding  the 
duties  of  common  carriers  and  the  rights  of  the  shipper,  ex- 
cept in  general  terms,  as  before  indicated.  In  case  a  shipp^ 
requires  greater  facilities,  whether  it  be  more  cars,  or  more 
tracks,  he  may  apply  to  the  proper  commissions  created  by 
law,  who  will  hear  his  case.  In  case  those  commissioi^  fail 
to  grant  the  desired  relief,  the  courts  are  always  open  and 
accessible  to  review  the  acts  of  those  commissions  on  questions 
of  law. 

Nor  is  there  anything  contrary  to  the  principles  herein 
announced  in  the  case  of  Postal  Tel  &  Cable  Co,  v.  0. 8.  L.  K, 
23  Utah,  474,  65  Pac.  735,  90  Am.  St.  Rep.  705.  In  that  case 
a  portion  of  the  right  of  way  was  permitted  to  be  condemned 
for  another  right  of  way.  The  right  of  way  sought  to  be  con- 
demned was  intended  to  be  devoted  to  the  business  of  a  com- 
mon carrier.  It  is  well  settled  that  the  business  of  a  telegraph 
company  is  that  of  a  common  carrier.  Moreover,  the  space 
or  area  of  the  right  of  way  condemned  in  that  case  was  insig- 
nificant and  could  in  no  way  interfere  with  or  impede  the 
business  of  the  railroad  company. 

The  district  court,  therefore,  committed  no  error  in  deny- 
ing plaintiff  the  right  to  condemn  any  portion  of  the  right  of 
way  owned  by  the  Railroad  Co. 

While  plaintiff  has  also  assigned  error  respecting  the  court's 
ruling  and  order  that  the  sixty-foot  strip  of  ground  which  the 
court  ordered  condemned  should  not  extend  farther  than 
within  five  feet  of  the  outer  rail  of  track  No.  4,  yet 
comparatively  little  space  is  devoted  to  that  proposition  10 
in  plaintiff's  brief.  Counsel,  however,  insist  that  the 
court's  order  in  that  regard  constitutes  error.  Upon  that 
question  the  evidence  was  that  the  plaintiff  had  constructed 
a  '*coal  bin'*  near  track  No.  4  from  which  it  loaded  coal  onto 
the  cars  of  the  railroad  company,  and  that  the  bin  was  bnflt 
so  near  to  the  track  that  it  was  a  menace  and  a  danger  to  the 
men  who  were  employed  to  operate  and  switch  the  cars  on 
track  No.  4.    The  evidence  also  showed  that  a  clearance  space 
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of  five  feet  between  the  outer  rail  and  any  structure  built 
near  the  track  was  necessary  to  safely  operate  trains  and 
switch  cars  over  the  track.  It  was  also  shown  that  while  track 
No,  4  departs  from  the  original  right  of  way  at  the  point 
where  the  sixty-foot  strip  joins  the  original  railroad  right  of 
way  as  indicated  on  the  plat,  yet  that  track  No.  4  always  was, 
and  is  being,  used  as  though  it  were  on  the  original  right  of 
way.    In  that  regard  the  court  specially  found: 

**And  the  court  further  finds  that  said  track  4,  mentioned 
in  the  pleadings  and  evidence  herein,  at  the  time  of  the  com- 
mencement of  this  action,  was,  and  long  prior  thereto  had 
been,  and  now  is,  dedicated,  appropriated,  and  devoted  to 
a  public  use,  together  with  a  clearance  space  or  strip  of  not 
less  than  five  feet  parallel  to  and  from  the  outer  edge  of  the 
north  or  northerly  rail  of  said  track  4.*' 

So  far,  therefore,  as  shippers  are  concerned,  track  No.  4,  in- 
cluding the  five-foot  strip,  must  be  regarded  and  treated  as 
though  it  were  actually  located  on  the  original  right  of  way. 

As  we  have  hereinbefore  pointed  out,  shippers  are  not  re- 
quired to  condemn  rights  of  way  extending  them  onto  railroad 
grounds.  Nor  are  they  required  to  approach  nearer  to  the 
tracks  than  is  necessary  to  load  and  unload  their  freight.  It  is 
apparent  to  any  one  that,  in  order  to  avoid  danger  to  the  rail- 
road employees  in  operating  trains  and  in  switching  cars,  there 
must  of  necessity  be  tf  clearance  space  extending  some  distance 
beyond  the  outer  rail  of  every  railroad  track.  The  court  found 
that  five  feet  clearance  was  necessary.  It  would  seem  that 
that  space  is  a  most  reasonable  one  since  the  cars  extend  about 
two  and  one-half  to  three  feet  beyond  the  rail,  and  in  addition 
to  that  there  must  be  sufficient  room  for  a  man  to  pass  between 
the  cars  and  any  structure  that  may  be  erected  along  the 
track.  That  room  is  also  necessary  for  the  safety  of  the  rail- 
road brakemen  who  may  be  required  to  stand  on  the  ladders 
attached  to  the  cars.  Indeed,  the  necessity  for  such  a  space 
is  so  apparent  and  so  general  that  a  court  could  well  take  judi- 
cial notice  of  its  necessity  and  extent.  In  view  that  every 
shipper  must  be  given  the  right  and  afforded  the  opportunity 
to  load  his  freight  and  the  opportunity  to  unload  the  same 
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from  the  c^rs  of  a  common  carrier,  and  the  carrier  must  pro- 
vide sufficient  room  or  space  for  that  purpose,  no  shipper  can 
be  required  to  condemn  any  grounds  except  for  the  purpose 
of  erecting  permanent  structures  thereon  to  store  his  freight 
or  to  prepare  it  for  shipment.  In  erecting  such  structures  he 
may,  however,  not  encroach  upon  the  right  of  way  of  the 
common  carrier,  nor  may  he  place  structures  so  near  the  trade 
as  to  make  them  a  menace  and  a  danger  to  the  operatives  of 
the  railroad.  There  is  absolutely  no  necessity,  therefore,  for 
the  plaintiff  to  condemn  any  ground  except  for  permanent 
structures.  Under  the  judgment  and  order  of  the  court  it  may 
erect  structures  extending  the  full  width  of  the  sixty-foot  strip 
condemned,  and  it  may  erect  them  within  five  feet  of  the 
outer  rail  of  track  No.  4,  which  the  court  found  has  always 
been  and  is  being  used  for  railroad  purposes.  The  plaintiff 
is  permitted  to  reach  the  railroad  track  at  any  point  on  the 
sixty-foot  strip,  and  there  is  no  room  for  the  contention  that 
it  would  have  to  become  a  trespasser  to  reach  the  railroad 
track.  No  one,  not  even  the  owner  of  the  ground,  could  now 
prevent  the  Railroad  Co.  from  using  track  No.  4  the  same  as 
all  other  tracks,  and  hence  could  not  interfere  with  any  ship- 
per. For  aught  that  appears,  however,  in  the  record,  the 
Railroad  Co.  has  a  perfect  right  to  use  and  maintain  track 
No.  4  the  same  as  any  other  track.  If,  however,  it  lacked  title, 
the  owner  thereof,  the  P.  V.  C.  Co.,  under  the  evidence  and 
finding  of  the  court  could  not  now  interfere  with  the  use  and 
maintenance  of  track  No.  4,  but  the  most  that  that  company 
would  be  entitled  to  would  be  to  recover  from  the  Railroad  Co. 
the  value  of  the  ground  occupied  by  track  No.  4.  What  the 
rights  as  between  the  Railroad  Co.  and  the  P.  V.  C.  Co.  may 
be,  however,  does  not  in  the  least  concern  the  plaintiff,  since, 
as  we  have  seen,  it  may  construct  any  permanent  building  to 
within  a  proper  distance  of  the  railroad  track,  and  may  thus 
have  use  of  the  railroad  precisely  the  same  as  though  it  were 
permitted  to  condemn  to  the  outer  rail  of  the  track.  Indeed, 
if  it  were  permitted  to  condemn  ground  nearer  to  the  track, 
it  would  be  permitted  to  do  that  without  any  benefit  to  it  or 
to  any  one,  since  it  would  not  be  permitted  to  so  use  its  ground 
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as  to  make  it  a  menace  and  a  danger  to  the  railroad  employees 
as  before  stated.  The  plaintiff  would,  therefore,  merely  be 
required  to  condemn  and  pay  for  what  it  could  not  use.  Nor 
will  the  Railroad  Co.  under  the  law,  be  permitted  to  hereafter 
move  its  track  so  as  to  inconvenience  the  plaintiff. 

We  have  perhaps  devoted  more  space  to  this  assignment  than 
was  necessary,  but  we  did  so  in  order  to  make  clear  the  want 
of  merit  to  the  contention  that  the  district  court  deprived  the 
plaintiff  of  any  rights,  and  that  neither  the  Railroad  Co.  nor 
the  P.  V.  C.  Co.  in  any  way  can  reap  an  advantage  from  the 
roling  and  order  of  the  court. 

As  before  stated,  all  that  we  are  called  on  to  decide,  and 
all  that  we  do  decide,  is  that  the  law  does  not  authorize  the 
plaintiff  to  condemn  any  portion  of  the  right  of  way  for  a 
tipple  site;  and  although  the  track  may  depart  from  the 
original  right  of  way,  yet  the  track,  being  used  in  legitimate 
traffic,  cannot  be  devoted  by  the  plaintiff  to  its  exclusive  right. 

It  is  further  contended  by  plaintiff  that  the  court  erred  in 
admitting  and  in  excluding  evidence  during  the  progress  of 
the  trial.  In  view  of  the  foregoing  conclusions,  however,  none 
of  those  assignments  could  affect  the  result,  and  it  is  therefore 
mmecessary  for  us  to  discuss  any  of  them. 

The  defendant  P.  V.  C.  Co.  has,  however,  assigned  cross- 
errors,  and  now  insists  that  the  district  court  erred  in  con- 
demning the  sixty-foot  strip  down  to  within  five  feet  of  the 
outer  rail  of  track  No.  4.  It  is  contended  in  that  regard  that 
the  tramway  that  is  to  be  used  on  the  strip  is  to  be  constructed 
and  operated  on  an  incline  of  twenty-five  per  cent. ;  that  the 
operation  of  the  tramway  on  such  an  incline  is  dangerous,  and 
that  the  plaintifib  at  a  cost  which  is  great,  but  not  prohibitive, 
eonld  obtain  tipple  grounds  and  could  transport  its  coal  from 
its  mine  to  the  railroad  tracks  in  a  safer  manner  at  least  at 
two  other  points.  The  court  has  found  the  facts  against  the 
contention  of  the  P.  V.  C.  Co.  in  that  regard,  and  there  is  n(\ 
contention  that  there  is  not  sufficient  evidence  to  sustain  the 
court's  findings.  Indeed,  there  is  ample  evidence  to  sustain 
the  findings  of  the  court,  not  only  in  that  particular  but  in  all 
other  particulars. 
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From  what  has  been  said,  it  follows  that  the  contentions  of 
neither  party  should  prevail,  and  therefore  the  jud^^ent  of 
the  district  court  should  be,  and  it  accordingly  is,  affirmed  at 
appellant's  costs. 

Mccarty,  CORFMAN,  and  THURMAN,  JJ.,  concur. 

GIDEON,  J. 

I  concur  in  the  result  affirming  the  judgment  of  the  district 
court,  but  in  doing  so  I  desire  to  say  that,  while  I  agree  with 
the  conclusions  of  the  Chief  Justice  that  the  P.  V.  C.  Co., 
merely  as  a  corporate  body,  is  and  was  authorized  to  take  and 
hold  title  to  coal  land,  yet  I  am  unable  to  agree  that  such  coal 
company  was  qualified  to  take  title  to  the  particular  lands  in 
question  at  the  dates  of  the  conveyances  to  it.  From  the  un- 
disputed facts  that  one  of  the  original  incorporators  of  the 
coal  company  (Wood),  and  that  both  Williams  and  Goss 
(Goss  being  a  stockholder  on  the  date  of  the  conveyance  to 
him)  had  exercised  their  right  to  select  and  file  upon  lands 
belonging  to  the  government  as  coal  lands,  and  each  had  sub- 
sequently acquired  title  to  160  acres  of  such  lands,  I  am  unable 
to  arrive  at  any  other  conclusion,  under  R.  S.  U.  S.  1875,  sec- 
tion 2350  (U.  S.  Comp.  St.  1916,  section  4662),  than  that  not 
only  Williams  and  Goss,  but  the  coal  company  as  well,  were  not 
qualified  entrymen  at  the  date  of  the  Marks  patent,  or  at  the 
date  the  conveyance  was  made  to  either  of  them.  I  do  not 
think,  however,  that  the  appellant  should  be  adjudged  to  own 
the  land  sought  to  be  condemned  or  to  question  the  title  of  the 
coal  company  thereto.  I  base  that  conclusion  on  what  appears 
to  me  from  the  record  to  be  an  undisputed  fact,  that — ^whether 
or  not  Marks  at  the  date  of  his  original  entry,  made  the  same 
in  good  faith  to  acquire  the  land  for  himself — from  the  subse- 
quent acts  of  all  the  parties  and  the  dates  of  the  conveyances 
but  one  conclusion  can  be  drawn,  and  that  is  that  he,  Marks, 
the  original  entryman,  Williams  and  €h)ss,  intermediary  grant- 
ors, and  the  P.  V.  C.  Co.  were  all  parties  to  the  agreement 
or  understanding  that  Marks  should  acquire  title  to  these 
lands  for  the  benefit  of  the  coal  company  and  not  for  hinwelf. 
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As  they  all  participated  in  the  conspiracy,  and  the  entryman 
Marks  received  and  retained  the  consideration  to  which  his 
agreement  entitled  him,  plaintiff  should  not  now  be  permitted 
to  make  any  claim  based  upon  his  part  in  that  conspiracy. 
In  other  words,  this  court  should  not  assist  the  plaintiff,  as 
the  grantee  of  Marks,  but  should  leave  the  parties  just  where 
they  have  placed  themselves.  In  my  judgment  the  decree 
refusing  to  adjudicate  plaintiff  to  be  the  owner  of  the  premises 
should  be  based  upon  that  reason,  and  not  upon  the  ground 
that  the  coal  company  was  legally  entitled  or  authorized  to 
receive  and  hold  the  title  to  the  premises  in  question. 


SAGERS  et  al.  v.  INTERNATIONAL  SMELTING  CO.  et  al. 
No.  3002.    Decided  September  29,  1917.     (168  Pac.  105.) 

1.  Witnesses — Befreshinq  Recollection — Discretion.  Whether  a 
written  memorandum  may  be  referred  to  by  a  witness,  for  the 
purpose  of  reviving  a  present  recollection,  op  as  a  record  of  a  past 
recollection,  is  a  matter  largely  within  the  discretion  of  the  trial 
court.     (Page  427.) 

2.  Witnesses — Befreshino  Recollection.  An  instrument  in  writing 
becomes  a  record  of  a  past  recollection  merely,  when  it  fails  to  revive 
a  present  recollection  of  the  facts  to  which  it  relates,  and  in  such 
case  the  witness  must  be  able  to  state  positively  that  he  knows  it  was 
made  at  a  certain  time,  and  that  when  made  it  was  true.    (Page  427.) 

3.  Witnesses — ^RETREsraNO  Recollection — Discretion.  The  court 
did  not  abuse  its  discretion  in  permitting  plaintiff,  a  farmer,  while 
testifying  as  to  the  acreage  and  various  kinds  of  crops  grown  on 
certain  land  for  certain  years,  to  refresh  his  present  recollection  by 
reference  to  a  memorandum  made  by  him,  three  years  after  the  crop 
was  grown,  in  part  from  his  recollection  and  in  part  from  accounts 
kept  in  a  diary  during  the  years  the  crops  were  grown,  where  the 
witness  testified  to  a  large  majority  of  the  items  without  referring 
to  the  instrument  and  stated  that  he  believed  he  could  testify  to  all, 
if  given  sufficient  time,  making  it  apparent  that  the  instrument  was 
of  the  kind  used  for  reviving  a  present  recollection  rather  than  a 
record  of  a  past  recollection  which  must  have  been  made  at  or  about 
the  time  of  the  event  to  which  it  relates.     (Page  431.) 

4.  Nuisance — Poisonous  Gas — Injury  to  Animals — Evidencb — 
SumciENCY.     In  an  action  for  damages  to  live  stock  and  crops 
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alleged  to  have  been  caused  by  the  operation  by  defendant  of  a 
smelter  emitting  poisonous  gases,  evidence  held  insufSdent  to  show 
that  the  death  or  sickness  of  the  animals  was  caused  by  the  alleged 
operation.^    (Page  433.) 

5.  Trial — ^Instructions — ^Appucabiutt  to  Evidence — ^Damaobs.  The 
court  erred  in  refusing  to  withdraw  from  the  jury  eonsideration  of 
damages  on  account  of  squash  and  truck  garden  damaged  or  de- 
stroyed, where  there  was  no  evidence  of  the  cost  of  harvesting  the 
same.     (Page  434.) 

6.  Trial — ^Instructions — ^Appucabiutt  to  Evidence— Dam Ae is. 
Where  the  net  damage  to  the  grapevines  for  the  years  alleged  in 
plaintiff's  complaint  could  not  be  ascertained  from  the  endeoee, 
the  court  erred  in  not  withdrawing  from  the  jury  consideration  of 
damages  to  the  same.    (Page  435.) 

Appeal  from  District  Court,  Third  District;  Hon.  F.  C. 
Loofbourow,  Judge. 

Action  by  W.  W.  Sagers  and  another  against  the  Interna^ 
tional  Smelting  Company  and  others. 

Judgment  for  plaintiffs.    Defendant  named  appeals. 

Modified  and  affirmed  coNDiriONALLT,  without  costs. 

Van  Cott,  Allison  &  Riter  for  appellant. 

E.  A.  Walton  and  Hancock  &  Barnes  for  respondents. 

THURMAN,  J. 

This  is  an  action  to  recover  damages  for  injury  to  certain 
crops,  live  stock,  and  wire  fences  in  Tooele  County,  during  the 
years  1911  to  1915  inclusive.  The  injury  is  alleged  to  have 
been  caused  by  the  operation  of  defendant's  smelter  in  the 
vicinity  of  plaintiflis'  land,  whereby  smoke,  fumes,  and  poison- 
ous gases  arising  from  the  smelting  of  copper,  iron,  zinc,  silver, 
arsenic,  antimony,  and  other  mineral  ores  were  discharged 
into  the  air  and  carried  out  over  and  upon  the  plaintifb'  land, 
causing  the  injury  complained  of. 


^Edd  V.  ZZmon  Poo,  Coal  Co,,  25  Utah,  293,  71  Pae.  215;  Edgar  ?. 
Bio  Grande  Western  By,  Co,,  32  Utah,  330,  90  Pac  745, 11  L.  B.  A.  (NB) 
738, 125  Am.  St.  Bep.  867. 
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The  case  was  tried  to  a  jury.  Verdict  was  rendered  for 
plaintiffs  and  judgment  entered.  The  defendant  Smelting 
Company  appeals  and  assigns  as  error  that  certain  evidence 
was  inadmissible,  and  that  the  evidence  in  other  respects  was 
insufficient  to  justify  the  verdict. 

Plaintiff's  crops  were  distributed  over  several  parcels  of 
land  in  township  3  south,  of  range  4  west  of  the  Salt  Lake 
Meridian.  In  presenting  their  evidence,  plaintiffs  sought  to 
have  their  witnesses  describe  the  acreage  and  kind  of  crops 
grown  on  each  parcel  of  land,  during  each  of  the  years  in 
question  consecutively,  commencing  with  section  11,  for  the 
year  1911.  During  the  examination  of  W.  W.  Sagers,  one  of 
the  plaintiffis,  as  a  witness,  he  testified  from  recollection  to  the 
various  kinds  of  crops  grown  on  section  11  for  the  year  1911 
and  the  acreage  of  each  crop.  Before  fully  concluding  his 
testimony  on  that  point,  however,  he  was  asked  by  his  counsel 
if  he  had  kept  a  memorandum  of  the  crops  planted  during 
that  year.  Replying  in  the  affirmative,  he  was  requested  to 
refer  to  it  and  give  the  acreage.  He  stated  that  he  had  made 
the  memorandum  himself  and  knew  it  was  correct.  In  cross- 
examination  as  to  its  competency  to  refresh  his  recollection, 
it  developed  that  it  was  made  within  a  year  and  a  half  next 
preceding  the  date  of  the  trial  and  about  three  years  after  the 
crops  were  grown.  Defendant  objected  to  the  witness  refer- 
ring to  the  instrument  on  the  grounds  that  it  was  incompetent, 
irrelevant,  and  immaterial,  and  not  proper  to  be  used  by  the 
witness  to  refresh  his  recollection.  On  further  examination 
of  the  witness  as  to  the  competency  of  the  instrument  the  fact 
was  elicited  that  the  data  for  the  memorandum  were  taken  in 
part  from  the  recollection  of  the  witness  and  in  part  from 
accounts  he  had  kept  in  a  diary  during  the  year  the  crops  were 
grown.  Defendant  at  this  point  interposed  the  further  objec- 
tion that  the  memorandum  sought  to  be  used  was  only  a  copy 
of  accounts  contained  in  another  book.  All  of  the  objections 
were  overruled.  The  witness,  referring  to  the  instrument, 
proceeded  to  detail  the  acreage  and  kind  of  crops  grown  on 
the  parcel  of  land  in  question  for  the  year  1911.  His  evidence 
was  substantially  the  same  as  that  given  by  him  before  refer- 
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ring  to  the  memorandum.  Just  why  the  memorandum  was 
called  for  and  injected  into  the  case  by  plaintiffs'  counsel  at 
that  stage  of  the  proceeding  is  not  disclosed  by  the  record. 
During  the  cross-examination  of  the  witness  as  to  the  compe- 
tency of  the  memorandum,  he  several  times  stated  that  he 
could  give  the  items  without  referring  to  it  if  he  was  given 
time.  The  witness  was  permitted,  over  objections  by  defen- 
dant, to  refer  to  the  writing  while  testifying  as  to  the  acreage 
and  crops  on  the  same  parcel  of  land  during  1912 ;  and  while 
the  record  is  not  clear,  it  is  fair  to  presume  he  used  it  also  in 
connection  with  his  testimony  concerning  crops  on  the  same 
parcel  of  land  in  1913  and  1914.  As  to  crops  in  1915,  the 
record  affirmatively  shows  the  witness  testified  entirely  from 
recollection.  The  same  is  also  true  of  the  years  mentioned 
as  to  crops  raised  on  section  14,  the  crops  and  acreage  being 
about  the  same  every  year.  As  to  the  crops  raised  on  section 
13,  witness  was  asked  to  state  them  without  using  the  memo- 
randum, and  did  consecutively  for  every  year  during  the 
whole  period  of  time.  He  did  the  same  as  to  the  remaining 
parcels  of  land  upon  which  crops  were  grown.  As  to  the  wire 
fences  alleged  to  have  been  injured  and  the  horses  and  cattle 
that  had  died,  the  witness  testified  from  recollection  both  as 
to  numbers  and  value.  At  a  later  stage  of  the  trial  the  same 
witness  was  asked  in  detail  as  to  the  acreage,  kind,  and  quan- 
tity of  crops  raised  on  all  the  several  parcels  of  land  during 
each  and  every  year  from  1911  to  1915  inclusive.  He  an- 
swered the  questions  from  memory  and  from  memoranda  made 
at  the  time  the  crops  were  harvested  without  objection,  except 
as  to  the  quantity  of  com  raised,  in  which  case  he  was  per- 
mitted to  refer  to  the  memorandum  which  had  been  objected 
to  theretofore.  It  is  proper  to  state  once  for  all  that  this 
memorandum  was  seasonably  objected  to  by  defendant  when- 
ever it  was  referred  to  during  the  trial.  The  witness  also 
testified  from  recollection  as  to  the  values  of  the  various  crops 
and  the  difference  in  quantities  raised  before  and  after  the 
smelter  went  into  operation.  Later  in  the  trial  he  testified 
fully  from  recollection  as  to  the  quantity  of  com  raised  in 
each  and  every  year.    The  crops  to  which  the  testimony  related 
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were  wheat,  oats,  lucerne,  com,  potatoes,  squash,  garden  truck, 
and  fruit.  The  witness  had  been  one  of  the  owners  of  these 
lands  for  a  great  many  years,  during  which  time  he  had 
annually  raised  the  same  kinds  of  crops  as  those  concerning 
which  he  testified  at  the  trial. 

We  have  endeavored,  without  undue  prolixity,  to  give  sufiS- 
eient  of  the  details  connected  with  the  use  of  the  memorandum 
in  question  to  show  the  circumstances  and  conditions  under 
which  the  witness  was  permitted  to  refer  to  it  while  giving 
his  testimony. 

Whether  or  not  written  memoranda  may  be  referred  to  by 
a  witness  for  the  purpose  of  reviving  a  present  recollection 
or  as  a  record  of  a  past  recollection  is  a  matter  largely  in  the 
discretion  of  the  trial  court;   and  that  discretion  will 
of  necessity  be  governed  and  controlled  by  the  nature  1 

and  circumstances  of  each  particular  case  in  a  large 
degree,  rather  than  by  attempting  to  apply  a  fixed  and  defi- 
nite rule  to  all  cases  that  may  arise.  In  the  present  case 
respondents  and  appellant  radically  differ  as  to  which  class 
the  memorandum  in  question  belongs — ^whether  it  is  to  be 
treated  as  a  record  of  a  past  recollection  or  an  instrument 
that  may  be  referred  to  to  revive  a  present  recollection.  There 
is  a  marked  line  of  distinction  between  the  two,  well  defined 
and  recognized,  especially  by  modem  authorities.  Appellant 
contends  that  the  memorandum  in  this  case  is  a  record  of  a 
past  recollection  merely,  while  respondents  contend  it  belongs 
to  the  other  class.  The  distinction  given  by  the  authorities  and 
the  difference  of  opinion  between  the  opposing  parties  become 
of  vital  importance  in  determining  the  issues  raised  by  this 
assignment  of  error. 

The  rules  applicable  to  the  two  classes  of  memoranda  will 
determine  the  class  to  which  the  one  in  this  cavse  belongs.    As 
we  understand  the  authorities  an  instrument  in  writing  be- 
comes a  record  of  a  past  recollection  merely,  when  it 
fails  to  revive  a  present  recollection  of  the  facts  to  2 

which  it  relates ;  but  in  such  a  case  the  witness  must  be 
able  to  state  positively  that  he  knows  it  was  made  at  a  certain 
time  and  also  knows  that  when  made  it  was  true.    It  must  also 
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appear  that  the  memorandum  was  made  at  or  about  the  time 
of  the  event  to  which  it  relates.  If  satisfactory  proof  is  made 
of  these  essential  conditions,  the  instrument  itself  is  admissi- 
ble as  evidence  of  the  f  actb  to  which  it  relates. 

The  development  of  the  law  relating  to  this  class  of  memo- 
randa and  the  conditions  under  which  it  may  be  used  as 
evidence  is  given  by  Professor  Wigmore,  in  his  work  on  Evi- 
dence, vol.  1,  pp.  826  to  848,  inclusive.  The  same  author  at 
pages  849  to  859,  inclusive,  states  his  view  of  the  law  relating 
to  the  other  class  of  memoranda,  namely,  written  instruments 
to  revive  present  recollection.  If  the  instrument  in  fact 
revives  the  present  recollection  of  the  witness  so  that  he 
remembers  the  facts  or  transactions  to  which  it  relates,  he  is 
permitted  to  use  it  for  that  purpose  only.  He  then  testifies 
from  his  recollection  thus  stimulated  and  revived,  the  instru- 
ment itself  not  being  admissible  in  evidence.  The  same 
author,  referring  to  this  class  of  memoranda,  at  page  852, 
says: 

' '  That  the  paper  is  a  copy,  not  an  original,  is  also  no  essential  fault 
The  only  question  is  whether  in  fact,  it  is  genuinely  calculated  to 
revive  the  witness'  recollection  and  for  this  purpose  a  copy  may 
conceivably  be  entirely  satisfactory.  The  radical  difference  of  prin- 
dple  between  this  use  and  that  of  a  copied  record  of  past  recoUeetion 
is  plain;  there  is  here  no  necessity  of  accounting  for  the  original  in 
any  way." 

At  this  point  the  author  quotes  excerpts  from  three  deci- 
sions which  we  consider  of  sufScient  importance,  as  illustrating 
his  view,  to  incorporate  into  this  opinion: 

"1843,  Shields,  J.,  in  DufUop  v.  Berry,  5  BL  (4  Scam.)  327,  39 
Am.  Dec.  413  (the  witness  refreshed  his  memory  as  to  the  contenti 
of  a  return  by  looking  at  the  copy  of  it  in  the  declaration) :  'It  was 
competent  for  him  to  use  the  declaration  or  any  other  paper  for  the 
purpose  of  refreshing  his  memory  on  the  subject.'  " 

"1862,  Jewett,  J.,  in  Huff  v.  Bennett,  6  N.  Y.  337  (the  witnew 
used  a  newspaper  report):  'It  is  well  settled  that  he  is  permitted  to 
assist  his  memory  by  the  use  of  any  written  instrument;  and  it  ii 
not  necessary  that  such  writing  should  have  been  made  by  himself, 
or  that  it  should  be  an  original  writing,  providing  after  inspecting  it 
he  ean  speak  to  the  facts  from  his  own  recollection.'  " 

"1877,  Cole,  J.,  in  Folsom  v.  Log-Driving  Co.,  41  Wis.  602  (the 
witness,   testifying   to   ihe   amount   of   damage,   used   a   copy  made 
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recently  hy  K,  from  a  copy  of  original  contemporary  memoranda, 
the  other  papers  having  become  defaced) :  '  This  kind  of  evidence  is 
open  to  more  or  less  suspicion,  because  *  *  *  it  may  lead  him  to 
suppose  he  recalls  facts  when  he  really  does  not.  But  this  affects  the 
credibility  rather  than  the  competency  of  the  testimony.'  " 

After  quoting  the  foregoing  excerpts  the  author  says: 

"That  the  paper  was  not  drawn  up  about  the  time  of  the  events 
is  not  an  essential  fault.  The  recollection  may  be  equally  refreshed  by 
a  recent  note,  as  by  some  contemporaneous  record.  It  might,  in  fact, 
be  argued  that  there  was  less  danger  of  reliance  upon  the  record  itself 
and  more  probability  of  actual  refreshment,  where  the  paper  was  one 
confessedly  having  no  value  as  a  contemporaneous  record  of  past 
recollection." 

In  Elliott  on  Evidence,  vol.  2,  at  sections  854-872,  inclusive, 
this  question  is  quite  thoroughly  considered.  At  section  859, 
the  author  classifies  the  different  kinds  of  memoranda  gener- 
ally about  the  same  as  does  Wigmore,  except  that  he  adds  a 
third  class  which  he  admits  is  questionable,  and  which,  in  any 
event,  we  consider  immaterial  in  the  present  case.  At  section 
861  he  discusses  the  question  as  to  the  time  when  the  memo- 
randum should  be  made  and  arrives  at  the  conclusion  that  no 
definite  rule  can  be  laid  down.  That  section  and  the  next 
following  read  as  follows: 

"No  definite  rule  can  be  laid  down  as  to  when  the  memorandum 
should  be  written  or  as  to  how  nearly  contemporaneous  with  the  fact  or 
facts  recorded  the  memorandum  must  be,  for  a  memorandum  written  at 
one  time  might  aid  the  memory  of  one  but  be  no  aid  to  another.  In  other 
words,  a  memorandum  made  long  after  the  fact  may  be  to  some  witnesses 
of  much  greater  use  than  even  a  contemporaneous  memorandum  will  be 
to  others.  It  follows  that  very  mu<^  must  depend  upon  the  circum- 
stances of  each  case,  the  character  of  the  witness,  and  the  court's  discre- 
tion, and  consequently  it  should  not  be  stated  as  a  general  rule  that  a 
memorandum  should  not  be  used  for  refreshing  the  present  recollection 
unless  made  contemporaneously  with  the  fact  which  it  records,  although 
as  to  past  recollection  it  should  ordinarily  appear  that  the  memorandum 
was  mad0  at  or  about  that  time. 

"The  rule,  as  found  in  the  decided  cases,  is  that  the  memorandum 
may  and  should  have  been  prepared  at  the  time  of  the  fact  therein 
recorded,  or  soon  thereafter,  while  the  facts  are  still  fresh  in  the  memory 
of  the  witness.  This  rule,  however,  while  often  stated,  and  sometimes 
applied  indiscriminately,  should,  it  is  submitted,  be  strictly  applied  only 
in  reference  to  past  recollection,  and  not  where  the  witness  has  an 
independent  present  recollection  after  his  memory  is  refreshed.'' 
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In  section  863  the  author  states  what  he  calls  the  better  rule 
that  the  document  need  not  be  contemporaneous  with  the 
event  or  fact  referred  to,  and  that  it  may  be  of  almost  any 
character.  This  refers  to  memoranda  used  to  stimulate  the 
memory  and  not  as  the  record  of  a  past  recollection.  At  sec- 
tion 870,  he  states  that  by  the  great  weight  of  authority  it  is 
no  objection  that  a  copy  of  an  original  memorandum  is  used 
for  the  purpose  of  refreshing  the  memory,  if  it  does,  in  fact, 
serve  to  revive  the  recollection  so  that  the  witness  has  a  per- 
fect memory  of  the  facts.  At  section  872,'  he  confirms  the  rule 
already  stated  that  where  the  memorandum  refreshes  the 
recollection  so  that  the  witness  can  testify  to  the  facts  the 
document  itself  is  not  admissible  as  independent  evidence,  but 
where  it  does  not  refresh  the  memory  but  the  witness  can  say 
he  knows  the  memorandum  was  true  when  made,  although  he 
has  no  present  recollection  of  the  facts  to  which  it  relates,  the 
document  itself  is  admissible. 

Greenleaf  on  Evidence,  vol.  1  (16th  Ed.)  sections  439a  to 
439b,  briefly  and  intelligently  discusses  the  question  of  a 
memorandum  as  the  record  of  a  past  recollection,  while,  at 
section  439c,  he  explains  and  elucidates  his  view  of  the  law  as 
to  memoranda  used  for  the  purpose  of  reviving  a  present 
recollection.  Without  quoting  the  language  of  the  author  it 
will  be  found  upon  examination  of  the  sections  referred  to 
that  he  practically  is  in  accord  with  the  authors  to  whom  we 
have  referred  at  greater  length. 

Jones,  in  his  Commentaries  on  Evidence,  vol.  5,  at  sections 
874  to  880,  inclusive,  treats  of  memoranda  to  refresh  or  revive 
present  recollection,  and,  at  sections  881  and  882,  states  the 
law  as  he  understands  it  relating  to  memoranda  as  a  record 
of  a  past  recollection.  He  also  is  in  harmony  with  the  other 
text-writers  to  whom  we  have  referred.  These  authorities 
generally  agree  upon  the  conditions  and  circumstances  which 
differentiate  one  class  of  memoranda  from  another,  and  the 
conditions  and  circumstances  under  which  each  class  or  kind 
may  be  used.  See,  also,  Cyc,  vol.  40,  at  pages  2452-2467, 
inclusive.  See  especially  the  last  page  referred  to,  paragraph 
X,  which  reads  as  follows: 
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"A  memorandum  or  other  writing  is  not  made  evidence  by  being  used 
to  refresh  the  memory  of  a  witness,  or  by  the  fact  that  it  would  be 
permissible  to  use  it  for  such  purpose  and  if  the  witness,  after  examining 
the  writing,  testifies  from  his  o\ni  independent  recollection  of  the  facts, 
the  writing  cannot  be  introduced  in  evidence  or  read  to  the  jury.  "Where, 
however,  a  witness  has  no  independent  recollection,  but  testified  merely 
from  his  knowledge  or  belief  in  the  accuracy  of  the  paper,  it  is  proper 
that  such  paper  should  be  put  in  evidence  or  read  to  the  jury  as  auxiliary 
to  the  witness'  testimony  or  as  a  statement  adopted  by  him." 

As  far  as  we  have  been  able  to  inform  ourselves,  all  of  the 
modem  authorities  on  evidence  are  substantially  to  the  same 
effect.  They  agree  upon  the  classes  of  memoranda  that  may 
be  used  by  a  witness  and  the  circumstances  and  conditions 
under  which  they  may  be  used.  Most  of  the  cases  cited  by 
the  authors  referred  to  generally  support  tHe  text.  We  have 
not  cited  them  specially  and  in  detail  as  it  would  serve  no 
useful  purpose,  after  having  made  the  references  we  have  in 
the  preceding  pages.  By  reference  to  Phillips  on  Evidence, 
an  English  work,  vol.  1,  at  page  289,  and  Taylor  on  Evidence, 
a  still  later  English  work,  vol.  2,  at  sections  1406  to  1413, 
inclusive,  it  will  be  observed  that  considerable  progress  has 
been  made  in  the  development  of  this  class  of  evidence  since 
the  works  of  those  authors  were  published.  Phillips  makes 
no  division  of  memoranda  into  classes  whatever  while  Taylor, 
a  later  authority,  makes  the  distinction  from  which  the  classes 
are  more  clearly  defined  by  the  American  authorities.  This 
distinction  is  very  concisely  stated  in  section  1412,  above 
referred  to. 

Prom  these  authorities,  and  others  that  might  be  cited,  we 
have  no  diflSculty  in  this  case  in  arriving  at  the  conclusion 
that  the  document  here  in  question  is  one  referred  to  for  the 
purpose  of  reviving  a  present  recollection  rather  than 
as  a  record  of  a  past  recollection.    We  are  led  to  this  3 

conclusion  mainly  because,  as  already  shown,  the  wit- 
ness was  able  to  testify  and  did  testify  to  a  large  majority  of 
the  items  required  by  the  questions  propounded  to  him  with- 
out referring  to  the  instrument,  and  also  because  he  stated 
several  times  during  his  examination,  in  relation  to  the  instru- 
ment, that  he  believed  he  could  testify  to  all  of  the  items  from 
recollection  if  given  time.    He  was  not  given  time,  and  there- 
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fore  whether  he  could  have  so  testified  without  the  memoran- 
dum was  not  actually  demonstrated  at  the  trial.  He  testified 
to  enough,  however,  without  referring  to  the  document  to 
justij^  the  belief  that  with  some  assistance  from  the  memo- 
randum he  could  testify  to  the  facts  from  present  recollection. 
It  should  be  remembered  in  this  connection  that  the  witness 
was  not  a  merchant,  or  a  shopkeeper,  or  other  person  with  an 
infinite  variety  of  daily  transactions  impossible  for  any  one 
not  a  prodigy  to  remember  except  just  long  enough  to  make 
a  riecord.  But  he  was  a  farmer  living  on  and  cultivating  the 
farm  he  had  cultivated  for  years  before;  raising  the  same 
kinds  of  crops,  varying  as  to  acreage  a  little  from  one  year 
to  another,  but  with  his  land  always  in  view,  and  perhaps 
little  or  nothing  to  engross  his  attention  except  the  produc- 
tion and  harvesting  of  the  crops  thus  produced.  It  does  not 
seem  marvelous,  when  we  view  it  in  the  light  of  these  circum- 
stances, that  such  a  person  should  remember  to  a  practical 
degree  of  accuracy  how  many  acres  of  each  kind  of  crops  he 
raised  the  last  year,  and  the  year  before,  and  the  year  before 
that,  and  the  quantity  and  value  of  the  crops  raised  thereon. 
No  doubt  such  a  farmer  is  frequently  making  mental  com- 
parisons as  time  goes  on  as  to  whether  he  is  cultivating  more 
or  less  in  any  particular  year  than  he  did  the  year  before,  or 
in  years  previous,  or  whether  it  amounts  to  more  or  less  in 
quantity  or  value.  If  we  are  right  in  these  deductions,  how 
can  we  say,  as  matter  of  law,  that  a  record  made  by  a  farmer 
two  or  three  years  after  a  crop  was  raised  by  him  is  so  un- 
worthy of  credence  as  to  be  insufficient  to  revive  a  present 
recollection  t  The  greatest  mistake  made  by  respondents,  in 
our  opinion,  in  respect  to  this  matter,  was  in  practically 
forcing  the  memorandum  upon  the  witness  at  a  time  when  he 
did  not  appear  to  seriously  need  it  to  refresh  his  recollection. 
But  this,  even  if  relied  on,  would  not  be  reversible  error. 
Cyc,  vol.  40,  p.  2449. 

We  have  seen,  from  the  authorities  cited,  that  the  fact  that 
this  instrument  was  a  copy  and  made  long  after  the  event  did 
not  render  it  objectionable  if  it,  in  fact,  revived  the  recoUec- 
tion  of  the  witness.    As  to  whether  it  did  or  not,  or  whether 
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it  was  calculated  to  do  it,  under  all  the  circumstances,  was  a 
matter  to  be  determined,  and  was  determined,  by  tbe  trial 
court.  That  the  trial  court  in  such  cases  is  clothed  with  dis- 
cretionary power  is  determined  by  nearly  all  the  authorities  to 
which  we  have  referred  in  this  opinion,  and  others  as  well. 
Cyc,  vol.  40,  p.  2449 ;  Lawson  v.  Glass,  6  Colo.  134 ;  Chamber- 
lain V.  Ossipee,  60  N.  H.  212;  Broum  v.  Smith,  24  S.  D.  231, 
123  N.  W.  689;  Madigan  v.  Degraff,  17  Minn.  52  (GiL  34) ; 
Johnson  v.  Coles,  21  Minn.  108 ;  Greenleaf ,  Ev.,  vol.  1,  section 
439b ;  Elliott,  Ev.,  vol.  2,  section  876;  Jones,  Comm.  Ev., 
vol.  5,  section  879. 

Under  the  circumstances  of  this  case,  as  disclosed  by  the 
record,  we  are  unable  to  say  the  trial  court  abused  its  discre- 
tion in  permitting  the  witness  to  refer  to  the  memorandum 
in  question  for  the  purpose  of  refreshing  his  recollection. 
This  assignment  must,  therefore,  be  denied. 

Appellant  also  assigns  as  error  the  court's  refusal  to  strike 
froni  the  record  all  the  evidence  relating  to  the  sickness 
and  death  of  the  animals  mentioned  in  the  complaint,  4 

on  the  grounds  that  there  was  no  evidence  tending  to 
show  that  such  sickness  or  death  was  caused  by  the  de- 
fendant. 

The  testimony  of  the  plaintiff  W.  W.  Sagers  tended  to  show 
that,  after  the  smelter  went  into  operation,  he  lost  by  death 
the  following  animals:   In  1912,  one  cow,  valued  at  $60;  in 

1913,  one  cow,  $60 ;   one  calf,  $20 ;  and  one  horse,  $100 ;   in 

1914,  one  cow,  $60;  and  in  1915,  one  horse,  $50,  making  a 
total  of  $350.  The  witness  testified  to  the  various  symptoms 
during  the  progress  of  the  sickness  or  disease  which  finally 
resulted  in  the  death  of  the  animals.  He  proved  the  same 
Sfymptoms  and  external  appearance  by  other  witnesses  for  the 
plaintiff,  but  none  of  them  knew  or  could  do  more  than  con- 
jecture that  the  sickness  or  death  of  the  animals  was  caused 
by  the  operation  of  the  smelter.  Besides  this  there  was  testi- 
mony in  the  case  that  during  the  same  period  of  time  there 
was  prevalent  in  the  vicinity  a  disease  among  animals,  espe- 
cially among  horses,  designated  by  one  of  the  experts  as  an 
infectious  pneumonia  not  due  to  mineral  poisoning.     This 
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disease  had  many  symptoms  similar  to  those  testified  to  hy 
plaintiff's  witnesses.  Again,  it  appears  from  the  evidence  of 
the  expert  introduced  by  the  plaintiff  that  there  is  an  infalli- 
ble test  which  can  be  applied  to  determine  whether  or  not  an 
animal  has  died  from  mineral  poisoning,  and  that  is  a  chemi- 
cal analysis  of  certain  organs  of  the  animal.  It  also  appears 
that  such  test  was  made;  that  the  organs  were  chemicaUy 
analyzed  in  the  manner  suggested  by  plaintiffs'  expert  on  at 
least  two  of  the  animals  that  had  died,  and  no  mineral  poison 
was  discovered. 

Without  entering  into  detail  as  to  the  symptoms  of  the 
disease  and  the  theories  and  conjectures  of  the  witnesses,  both 
expert  and  laymen,  it  is  sufficient  to  say  we  have  arrived  at 
the  conclusion  that  the  evidence  upon  the  point  in  question 
is  insufficient  upon  which  to  base  a  judgment,  and  especially 
in  view  of  the  fact,  as  we  view  the  evidence,  that  it  is  just  as 
probable  that  the  animals  died  from  the  other  disease  referred 
to  as  it  is  that  they  died  from  poison  resulting  from  the 
operation  of  the  smelter.  On  this  point  many  of  the  authori- 
ties cited  by  appellant  are  pertinent  and  in  accord  with 
doctrine  almost  universal.  Etuing  v.  Goode  (C.  C.)  78  Fed. 
442;  United  States  v.  American  Surety  Co.  (C.  C.)  161  Fed. 
149 ;  Edd  v.  Union  Pacific  Coal  Co.,  25  Utah,  293,  71  Pac.  215 ; 
O'Connor  v.  Chicago,  R.  I.  (&  P.  Ry.  Co.,  129  Iowa,  636, 106 
N.  W.  161;  Fuller  v.  Ann  Arbor  R.  Co.,  141  Mich.  66, 
104  N.  W.  414;  Searles  v.  Manhattan  Ry.  Co.,  101  N.  Y. 
661,  5  N.  E.  66;  Edgar  v.  Rio  Grande  Western  Ry.  Co.,  32 
Utah,  330,  90  Pac.  745,  11  L.  R.  A.  (N.  S.)  738,  125  Am.  St. 
Rep.  867.  In  fact,  the  evidence  would  seem  to  preponderate 
against  the  probability  of  death  by  mineral  poisoning,  when 
we  add  to  this  circumstance  the  fact  that  no  mineral  poison 
was  discovered  in  the  chemical  analysis  above  referred  to. 
In  view  of  this  conclusion  this  assignment  of  error  must  be 
sustained,  and  the  amount  of  the  damages,  $350,  be  eliminated 
from  the  judgment  before  it  can  be  permitted  to  stand. 

In  its  fifth  and  sixth  assignments  of  error  appellant  con- 
tends the  court  erred  in  refusing  to  withdraw  from  the 
jury,  as  requested  by  defendant,  consideration  of  dam-        5 
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a{jres  on  account  of  squash  and  truck  garden  damaged  or 
destroyed,  as  there  was  no  evidence  of  the  cost  of  harvesting 
the  same. 

The  court  specifically  instructed  the  jury  that  it  must  make 
deduction  for  the  expense  plaintiff  would  necessarily  incur 
in  placing  the  crop  in  condition  to  realize  its  market  value. 
The  court  having  so  instructed  the  jury,  which  was  proper, 
whether  or  not  it  should  have  given  the  request  presented  by 
appellant  depends  entirely  on  the  question  as  to  whether  or 
not  there  was  any  evidence  of  the  cost  of  harvesting.  We 
have  been  unable  to  find  any  such  evidence  and,  therefore, 
this  assignment  must  also  be  sustained,  and  the  value  of  the 
squash  and  truck  garden  eliminated  in  order  to  sustain  a 
judgment  for  the  plaintiffs.  The  damages  for  squash  are 
claimed  only  for  t|ie  years  1911  and  1912;  for  1911,  $144; 
for  1912,  $48 ;  total,  $192.  The  evidence  shows  there  was  an 
entire  failure  of  the  crop,  and  the  crop,  but  for  such  failure, 
would  have  been  worth  the  sum  above  mentioned.  The  evi- 
dence shows  the  truck  garden  was  grown  during  the  years 
1911  to  1914,  inclusive ;  that  but  for  the  failure  it  would  have 
been  worth  $100  a  year,  but  as  conditions  were  plaintiff  only 
received  one-fourth  of  a  crop.  The  damage,  therefore,  was 
$75  a  year,  or  a  total  of  $300.  This  amount  together  with 
the  total  damages  to  squash,  $192,  or  a  total  of  $492,  is  the 
total  credit  that  should  be  allowed  on  the  judgment  on  account 
of  damage  to  truck  garden  and  squash. 

Finally,  appellant  contends  under  its  seventh  assignment 
of  error  that  the  court  erred  in  not  instructing  the  jury  as 
requested  by  it,  withdrawing  from  the  jury  considera- 
tion of  damages  to  plaintiffs'  grapevines  during  the  6 
years  1912,  1913,  and  1914,  because  the  only  allegations 
in  the  complaint  relative  to  grapevines  in  those  years  allege 
destruction,  and  appellant  alleges  there  is  no  evidence  to 
support  the  allegation. 

The  evidence  tends  to  show  considerable  injury  to  the 
grapevines  during  the  years  mentioned.  Some  were  destroyed 
entirely,  and  some  were  still  living  at  the  time  of  the  trial, 
but,  like  the  net  damage  to  the  squash  and  garden  truck, 
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already  considered,  the  actual  damage  is  unascertaiiiable  from 
the  evidence.  It  is  impossible  to  segregate  it,  so  that  the  entire 
damage  claimed  for  the  three  years  must  be  eliminated  in 
order  to  sustain  a  judgment  for  the  plaintiffs.  The  damages 
on  this  account  amount  to  $100  a  year,  or  a  total  of  $300. 

Appellant's  seventh  assignment  of ^  error  is,  therefore,  sus- 
tained. The  evidence  clearly  shows  that  these  crops — squash, 
garden  truck,  and  grapevines — ^were  greatly  damaged,  and  if 
it  was  done  by  the  wrongful  acts  or  omissions  of  the  defen- 
dant, as  found  by  the  jury,  it  is  an  apparent  hardship  on  the 
plaintiffs  to  impose  upon  them  a  condition  that  these  credits 
be  allowed  before  the  judgment  can  be  aflSrmed.  The  plain- 
tiffs are  only  entitled  to  the  amount  of  damage  they  have 
actually  sustained,  and  the  burden  was  upon  them  to  establish 
that  amount.  This  damage  cannot  be  determined  by  merely 
showing  what  the  value  of  a  full  crop  would  have  been  when 
placed  upon  the  market  without  going  farther  and  showing 
what  the  cost  of  harvesting  would  have  been.  This  the  plain- 
tiffs did  not  show,  and  by  their  failure  to  do  so  the  entire 
judgment  is  jeopardized,  unless  it  can  be  modified  by  making 
the  deductions  above  suggested.  These  amounts  are  clearly 
ascertainable  from  the  uncontradicted  evidence  in  the  case. 

Appellant  contends  that  in  the  case  of  the  live  stock  the 
damages  are  not  severable  from  the  damage  to  the  hay  and 
pasture,  but,  as  there  is  no  assignment  of  error  as  to  these 
items,  this  contention  cannot  prevail.  Besides  this,  it  is  not 
at  all  dear  to  the  court  that  great  damage  might  not  be  done 
to  hay  and  pasture,  rendering  it  unpalatable  and  unfit  for 
feed,  and  at  the  same  time  not  destructive  of  life  by  mineral 
poisoning.  As  to  this,  however,  it  is  not  necessary  to  express 
an  opinion.  This  disposes  of  all  the  assignments  relied  on  in 
the  argument. 

It  is  therefore  ordered  that  respondents  have  thirty  days 
from  the  date  of  receiving  notice  of  this  opinion  within  which 
to  elect  whether  or  not  they  will  allow  a  credit  upon  the 
judgment  of  the  aggregate  amount  of  the  sums  herein  named, 
to  wit,  the  sum  of  $1,142.  If  plaintiffs  consent  that  the  credits 
be  allowed,  the  judgment  .will  be  modified  accordingly  and 
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affirmed,  without  costs;   otherwise  it  will  be  reversed,  with 
costs  taxed  against  respondents. 

PRICK,  C.  J.,  and  McCARTY,  CORPMAN,  and  GIDEON, 
JJ.,  concur. 


ALDER  v.  CROSIER  et  al. 

No.  3024.    Decided  October  1,  1917.     (168  Pac  83.) 

1^  Corporations— DiREOTOBS  of  Corporations — Fraud— Statements 
AS  TO  SOLVSNCT.  A  Complaint  against  the  directors  of  a  corporation, 
personally  for  deceit  in  representing  financial  condition  of  corpora- 
tion when  they  appointed  plaintiff  an  agent,  alleging  that  representa- 
tions were  made,  to  influence  plaintiff's  conduct,  were  relied  on  and 
were  untrue,  and  the  resulting  damage,  states  a  cause  of  action. 
(Page  440.) 

2.  Corporations — ^Directors — Fraud — ^Damages — Pleading.  In  an 
action  for  deceit  in  hiring  plaintiff  by  a  corporation  which  soon  went 
out  of  business,  part  of  a  complaint  alleging  damages  by  reason  of 
loss  of  profits  that  plaintiff  would  otherwise  have  made  detracts 
nothing  from  plaintiff's  right  to  recover  for  loss  of  time  induced  by 
false  representations.     (Page  440.) 

3.  Corporations — Statements  or  Officers  of  Corporation — Hiring 
Agents — ^Fraud— Evidence.  In  an  action  for  deceit,  evidence  held 
to  sustain  a  finding  that  a  president  of  an  insolvent  corporation  was 
guilty  of  deceit  in  hiring  an  agent  rendering  him  liable  personally 
to  the  agent  for  damages  for  loss  of  time.    (Page  440.) 

4.  CORPORATIONS — ^Deceit  bt  Directors  of  Insolvent  Corporation — 
Hiring  Agent — ^Eviden(».  That  the  president,  a  director,  of  a  cor- 
poration in  hiring  an  agent  misrepresented  the  corporation  by  refer- 
ence to  literature,  did  not  render  other  directors  of  the  corporation 
personally  liable  for  deceit  to  such  agent,  in  the  absence  of  evidence 
that  they  knew  of  the  literature,  or  had  anything  to  do  with  its 
issuance.     (Page  441.) 

5.  Damages — Speculative  or  Problematical— Certainty.  Income  of 
an  agent  dependent  upon  his  ability  to  induce  people  to  buy  land 
contracts  is  too  problematical  and  speculative  td  be  a  basis  of  dam- 
ages for  wrongful  termination  of  the  agency.    (Page  442.) 

6.  Appeal  and  Error — ^Abandoned  Allegations.  Where  no  evidence 
is  introduced  to  support  an  allegation  in  a  complaint  of  damages  too 
speculative  to  be  a  basis  of  action,  and  no  finding  is  made  thereon, 
there  is  nothing  to  review.    (Page  442.) 
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7.  Fraud — Contracts  of  Hxring — ^Measure  of  Damages.  Where  one 
is  deceived  into  a  contract  on  a  commission  basis,  the  damages  for  the 
deceit  are  not  measured  by  the  contract,  but  by  reasonable  value  of 
his  services.     (Page  442.) 

8.  Appeal  and  Error — Harmless  Error — ^Amount  of  Damages.  Where 
the  amount  of  damages  assessed  in  an  action  for  fraud  is  lees  than 
that  testified  to  by  any  one,  there  is  no  prejudice  to  losing  party. 
(Page  443.) 

Appeal  from  District  Court,  Third  District;  Hon  M.  L. 
Ritchie,  Judge. 

Action  by  G.  Alfred  Alder  against  A.  J.  Crosier,  Maggie 
Crosier,  Carl  Porshee,  J.  H.  Nelson,  and  Alice  0.  Nelson. 

Judgment  for  plaintiff.    Defendants  appeal. 

Affirmed  in  part  and  reversed  in  part. 

M.  E.  Wilson  for  appellant. 

A.  A.  Duncan  for  respondent. 

GIDEON,  J. 

The  defendants  were  officers  of  a  corporation  known  as  the 
Salina  Orchard  &  Loan  Company,  hereinafter  designated 
orchard  company.  A.  J.  Crosier  was  president,  Carl  Porshee 
vice  president,  and  J.  H.  Nelson  secretary  and  treasurer,  of 
said  orchard  company.  These,  with  the  other  two  defendants, 
made  up  its  board  of  directors.  J.  H.  Nelson  was  not  served 
with  summons  and  did  not  appear  in  the  action. 

The  complaint  alleges  the  corporate  existence  of  the  orchard 
company ;  that  the  defendants  were  the  officers  and  directors 
thereof;  that  in  Pebruary,  1911,  the  defendants,  to  induce 
the  plaintiff  to  render  certain  services  for  such  corporation 
in  becoming  its  agent  in  the  negotiations  and  sale  of  contracts 
known  as  "Home  Purchasing  Investment  Contracts,''  made 
certain  statements  and  representations,  orally  and  by  means 
of  printed  circulars  delivered  to  plaintiff,  respecting  the 
property  and  financial  responsibility  of  the  orchard  company 
(setting  out  such  statements  and  representations  in  detail); 
that  such  statements  and  representations  were,  each  and  all, 
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false;  that  said  orchard  company  was  insolvent;  that  it 
never  at  any  time  had  any  assets  other  than  small  amounts 
paid  to  it  by  the  incorporators,  not  exceeding  in  all  the  sum 
of  $1,000;  that  plaintiff,  relying  on  such  statements  and 
representations,  was  induced  to  enter  into  a  contract  with  the 
said  orchard  company  and  on  or  about  February  27,  1911, 
began  performing  services  for  it  under  such  contract  and 
continued  such  services  until  May  1,  1911,  at  which  time  the 
orchard  company,  by  its  officers,  discontinued  operations  and 
repudiated  its  contracts  and  obligations,  including  the  con- 
tract made  with  the  plaintiff.  The  complaint  further  alleges 
that  the  services  so  rendered  by  plaintiff  under  said  contract 
for  such  company  were  reasonably  worth  the  sum  of  $1,500, 
and  that  no  part  of  the  same  had  been  paid  him  except  $150 ; 
that  plaintiff  expended  in  renting  and  fitting  up  an  office  to 
conduct  such  business  the  sum  of  $150;  that  the  orchard 
company  is,  and  has  been  from  the  date  of  its  incorporation, 
utterly  insolvent  and  has  no  property,  and  never  at  any  time 
had  any  property. 

The  contract  between  plaintiff  and  the  orchard  company 
(which  is  attached  to  the  complaint  and  made  a  part  thereof) 
appoints  the  plaintiff  its  state  agent  for  one  year  for  the  nego- 
tiation and  sale  only  of  "Home  Purchasing  Investment  Con- 
tracts'* issued  by  the  orchard  company  and  provides  that 
plaintiff  shall  be  allowed  a  commission  on  each  contract  sold. 
It  further  stipulates  that  plaintiff  shall  maintain  an  office  at 
his  own  expense  during  his  employment.  There  are  other 
provisions  in  the  contract,  but  they  are  not  material  here.  The 
defendants,  served  with  process,  filed  an  answer  in  which  they 
admit  the  corporate  existence  of  the  orchard  company  and 
deny  all  of  the  other  allegations  of  the  complaint.  Trial  was 
before  the  court  without  a  jury.  Findings  of  fact  and  conclu- 
sions of  law  were  made  and  filed  in  favor  of  the  plaintiff  and 
against  all  of  the  answering  defendants.  Judgment  was  en- 
tered for  $330,  with  interest  on  that  amount  from  May  1, 
1911.    From  that  judgment  the  answering  defendants  appeal. 

Various  assignments  of  error  are  made  by  appellants,  but 
we  shall  consider  only  those  determinative  of  this  appeal. 
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The  complaint  is  assailed  as  not  stating  a  cause  of  action. 
The  gist  of  plaintiff's  action  is  that  he  was  fraudulently  in- 
duced by  the  defendant  to  enter  into  a  contract  with 
the  orchard  company  upon  the  faith  of  certain  false  1 
and  fraudulent  representations  made  to  him  by  the 
defendant  and  upon  which  he  relied.  Six  elements  necessarily 
enter  into  the  representations  and  acts  of  the  parties  in  order 
to  constitute  actionable  deceit,  namely: 

"First,  that  the  representations  were  made  as  aUeged;  second,  that 
they  were  made  in  order  to  influraice  the  plaintiff's  conduct;  third,  that, 
relying  upon  them,  the  plaintiff  did  enter  into  a  contract;  •  •  *  fourth, 
that  the  representations  were  untrue;  fifth,  that  the  plaintiff  soifered 
damage  from  the  action  he  was  induced  to  take;  and,  sixth,  that  the 
damage  followed  proximately  the  deception. ' '    2  Oooley  on  Torts,  p.  905. 

Tested  by  this  standard  does  the  complaint  in  this  action 
state  a  cause  of  action! 

It  is  alleged  that  representations  were  made  to  induce  th^ 
plaintiff  to  enter  into  the  contract;  that  he  relied  upon  them, 
and  did  enter  into  the  contract  with  the  orchard  company; 
that  the  representations  so  made  by  the  defendants  were  false ; 
that  by  reason  of  the  same  he  gave  his  time  and  services  to  the 
interest  of  the  orchard  company ;  and  that  he  was  damaged 
by  the  loss  of  time.    It  will  thus  be  seen  that  the  complaint 
contains  all  of  the  allegations  required  to  state  a  cause  of 
action.    For  that  reason  the  contention  that  the  complaint 
does  not  state  a  cause  of  action  cannot  be  sustained. 
'  That  part  of  the  complaint  alleging  damages  by  reason 
of  the  loss  of  profits  that  the  plaintiff  would  otherwise 
have  made  detracts  nothing  from  plaintiff's  right  to         2 
recover  for  loss  of  time  which  was  induced  by  the  false 
representations  of  the  defendants. 

It  is  further  contended  that  the  evidence  does  not  support 
the  findings.    There  is  but  little  dispute  in  the  testi- 
mony.    Plaintiff  stated  positively  under  oath   that         3 
before  entering  into  the  contract  he  had  an  interview 
or  conversation  with  the  defendant  A.  J.  Crosier,  who  is  the 
president  of  the  orchard  company,  and  further  testified: 

''Q.  Just  state  what  the  conversation  was.  A.  I  talked  with 
Mr.  Crosier  about  the  proposition  they  had  there,  the  proper- 
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ties  they  had,  and  their  ability  to  make  good,  keep  their  part 
of  the  eontracts,  and  he  assured  me  everything  was  just  as 
represented  in  the  literature  they  had  given  to  me ;  that  they 
owned  that  tract  of  land  down  there,  selling  it,  subdividing  it 
and  selling  it  in  unit,  acre,  two  acres,  five  acres ;  that  it  was 
owned  by  the  company  and  would  be  used  to  furnish  funds 
as  fast  as  sold  to  provide  for  these  loans  that  would  be  called 
upon  by  these  holders  of  these  contracts  that  I  was  to  sell. 
Q.  Did  you  rely  on  what  he  told  you!  A.  Yes,  sir.  Q.  And 
as  an  inducement  to  enter  into  this  contract!    A.  Yes,  sir." 

This  testimony  is  not  disputed.  The  literature  referred  to 
in  plaintiff's  testimony  above  quoted,  among  other  things, 
says:  ''Contracts  guaranteed  by  over  $200,000  worth  of  real 
estate."  It  is  true  that  defendant  Crosier  denied  that  he  was 
responsible  for  the  literature  issued  by  the  company,  that  he 
made  any  positive  or  definite  representations  as  an  inducement 
or  otherwise  to  plaintiff  to  cause  him  to  enter  into  the  contract 
with  the  orchard  company,  but  the  court  found  that  such 
representations  were  made,  and  that  they  were  made  for  the 
purpose  as  claimed  by  the  plaintiff,  and  that  the  plaintiff 
relied  upon  the  same  in  entering  into  the  contract. 

Plaintiff  testified,  and  the  court  so  found,  that  he  devoted 
his  entire  time  to  the  interest  of  the  orchard  company  as  pro- 
vided by  the  terms  of  the  contract,  and  that  his  services  were 
reasonably  worth  $500  per  month.  The  court  found 
that  the  plaintiff  was  entitled  to  recover  $330  for  such  4 
time  and  services  with  interest  from  May  1,  1911,  and 
judgment  was  entered  against  all  defendants  appearing  in 
the  action.  So  far  as  the  defendant  A.  J.  Crosier  is  con- 
cerned there  can  be  no  question  that  there  is  substantial  evi- 
dence in  the  record  to  support  the  findings  made  by  the  district 
court.  As  to  the  remaining  defendants  we  are  unable  to  find 
any  testimony  in  the  record  to  warrant  or  support  the  court's 
finding  that  they,  either  jointly  or  severally,  ever  made  any 
representations  to  or  with  the  plaintiff,  or  in  fact  had  any 
conversation  with  him  respecting  the  assets  of  said  orchard 
company.  In  fact,  two  of  the  defendants  plaintiff  had  never 
met,  and  Mrs.  Nelson,  one  of  the  defendants,  only  in  a  very 
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casual  way.  There  is  nothing  to  show  that  either  of  these 
defendants  knew  of,  or  had  anything  to  do  with,  the  issuing 
of  the  literature  upon  which  plaintiff  relied  or  was  in  any  way 
responsible  for  its  issuance  unless  the  mere  fact  of  being  direc- 
tors of  the  orchard  company  would  make  them  responsible  for 
any  literature  issued  by  that  company.  We  do  not  consider 
that  the  testimony  is  suflScient  to  support  the  findings  of  the 
court  against  any  of  the  defendants  except  A.  J.  Crosier. 

Appellants'  attorneys,  in  their  brief,  have  devoted  consid- 
erable argument  to  the  question  of  the  right  to  recover  dam- 
ages, and  insist  that  any  profit  plaintiff  might  have  made,  if 
he  had  been  permitted  to  continue  his  contract  with 
the  orchard  company,  was  dependent  wholly  upon  his  5,6 
ability  to  induce  people  to  purchase  the  contracts 
authorized  to  be  sold  by  him,  and  any  compensation  or  pro- 
ceeds that  plaintiff  might  receive  were,  therefore,  purely 
problematical  and  speculative  and  cannot  be  the  basis  of  an 
action  for  damages.  In  that  contention  we  think  counsel  are 
clearly  correct,  but  there  is  no  evidence  offered  in  support 
of  that  allegation  of  the  complaint  and  no  findings  were  made 
thereon.    That  question  is  therefore  not  in  the  case. 

It  is  also  contended  by  appellants  that  the  compensation 
plaintiff  was  to  receive  was  fixed  by  the  provisions  of  the 
sixth  paragraph  of  the  contract,  that  is,  that  he  should  receive 
"a  commission  on  each  contract  sold"  by  him  or  his 
agents  and  the  amounts  and  times  of  payment  are  7 
fixed  in  the  contract ;  and  that,  having  fixed  the  value 
of  his  services,  he  is  bound  by  the  terms  of  the  contract,  and 
that  having  received  such  compensation  he  is  not  entitled  to 
recover  any  other  or  greater  amount.  Let  it  be  remembered 
that  this  is  an  action  founded  upon  deceit,  and  not  for  a  breach 
of  contract.  The, basis  or  right  of  the  plaintiff  to  recover  is 
not  upon  the  terms  of  the  contract,  but  upon  the  deceit  prac- 
ticed upon  him  by  the  false  representations  of  the  defendants 
whereby  he  was  induced  to  devote  time  and  services  to  the 
interest  of  the  orchard  company,  and  therefore  the  reasonable 
value  of  his  services  during  such  time  is  the  amount  he  is 
entitled  to  recover.     The  contract  having  been  induced  by 
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fraud  is  not  binding  upon  the  plaintiff,  and  the  terms  thereof, 
fixing  plaintiff's  compensation,  cannot  be  invoked  by  the  de- 
fendants in  support  of  their  own  fraud.  **  Fraud  destroys 
the  validity  of  everything  into  which  it  enters.  It  vitiates  the 
most  solemn  contracts,  documents,  and  even  judgments." 
12  R.  C.  L.  p.  231.  The  testimony  of  the  plaintiff  is  that  at 
least  one-half  of  the  time  devoted  to  the  orchard  company 
under  its  contract  was  given  in  an  effort  to  establish  subagents 
and  in  corresponding  with  others  over  the  state  in  an  effort 
to  interest  them  in  the  purchase  of  the  contracts  which  he 
was  authorized  to  sell.  In  other  words,  he  was  doing  pre- 
liminary work  in  an  effort  to  organize  agencies  from  which 
he  would  later,  during  the  life  of  the  contract,  reap  or  realize 
a  benefit.  It  is  a  matter  of  common  knowledge  that  to  success- 
fully conduct  an  agency,  such  as  plaintiff  undertook,  a  certain 
amount  of  preliminary  work  in  the  way  of  organization  is 
necessary  before  any  substantial  returns  are  received  or  sales 
made.  We  are  of  the  opinion  that  the  work  done  by  the 
plaintiff  was  such  as  would  be  reasonably  required  or  expected 
as  preliminary  work  for  his  duties  provided  in  the  contract 
and,  for  that  reason,  he  would  be  entitled  to  receive  what  the 
time  was  reasonably  worth  which  he  gave  to  the  orchard  com- 
pany and  which  was  induced  by  the  false  representations  and 
statements  of  the  defendant  Crosier. 

We  are  unable  to  determine  just  how  the  district  court 
arrived  at  the  particular  amount  for  which  judgment 
was  given,  but  as  that  is  much  less  than  the  amount  8 

testified  to  by  the  plaintiff,  and  as  there  is  no  other 
testimony  bearing  on  this  point,  appellant  Crosier  cannot 
complain,  as  he  is  not  injured  by  that  finding. 

It  follows  from  the  foregoing  that  the  judgment  as  to  the 
defendants  Maggie  Crosier,  Carl  Forshee,  and  Alice  0.  Nelson 
should  be  reversed,  and,  as  to  them,  a  new  trial  granted,  and 
should  be  affirmed  as  to  the  defendant  A.  J.  Crosier.  Such 
is  the  order.    Neither  party  to  recover  costs  on  this  appeal. 

FRICK,  C.  J.,  and  McCARTY,  CORFMAN,  and  THUR- 
MAN,  JJ.,  concur. 
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JONES  et  al.  v.  WILLIAMSON  et  al. 

No.  2854.    Decided  October  2,  1917.     (168  Pac  110.) 

1.  New  Trial — Motion — Notice — ^Requisites.  Comp.  Laws  1907,  sec- 
tion 3294,  requiring  a  party  intending  to  move  for  a  new  trial  to  senre 
upon  the  adverse  party  notice  of  such  intention,  does  not  require 
such  notice  between  codef  endants,  all  of  whom  joined  in  preparing  a 
bill  of  exceptions  and  in  serving  it,  and  also  joined  in  the  appeal  and 
were  properly  before  the  court,  the  service  of  such  notice  in  saeh 
case  being  a  futile  thing.     (Page  448.) 

2.  Exceptions,  Bill  of—Time  to  File.  Where  defendants  moved 
separately  for  new  trials,  without  serving  on  each  other  notice  of 
intention  to  do  so,  the  time  for  filing  and  serving  the  bill  of  excep- 
tions commenced  to  run  from  the  time  the  order  was  made  striking 
such  motions.     (Page  449.) 

Appeal  from  District  Court,  Fourth  District ;  Hon.  A,  B, 
Morgan,  Judge. 

Action  by  B.  Jones  and  others  against  J.  W.  Williamson 
and  others. 

Judgment  for  plaintiffs.    Defendants  appeal. 

Remanded  with  directions  to  modify  in  part,  otherwise 
judgment  affirmed. 

Parker  &  RobtTison  for  appellants. 

A.  C.  Hatch  and  E.  A.  Walton  for  respondents. 

statement  op  pacts. 

This  is  an  action  for  the  rescission  of  a  contract  and  for 
the  recovery  of  damages  for  the  breach  thereof,  and  for  the 
cancellation  of  certain  promissory  notes  executed  by  the 
plaintiff,  except  D.  N.  Murdoch,  at  the  time  of  and  in  connec- 
tion with  the  making  of  the  contract. 

To  reverse  the  judgment  rendered  in  favor  of  plaintiA 
defendants  have  appealed  the  case  to  this  court. 

The  facts  and  circumstances  leading  up  to,  and  which  cul- 
minated in,  the  making  of  the  contract  and  in  the  execution 
of  the  promissory  notes  referred  to  are  briefly  stated  by  coun- 
sel for  plaintiffs,  in  their  printed  brief,  as  follows: 
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' '  In  1911,  the  defendants  J.  W.  Williamson  and  Juel  Moody 
had  a  jack  at  Heber  City,  Utah,  which  they  were  offering  for 
sale.  Upon  aniving  at  said  Heber  City,  they  met  the  plaintiff 
D.  N.  Murdock,  and  entered  into  an  agreement  with  him 
whereby  they  promised  and  agreed  with  said  Murdock,  if  he 
would  aid  and  assist  them  in  inducing  other  persons  to  jointly 
purchase  the  said  jack,  that  they  would  make  the  price  of  the 
jack  $2,000,  in  shares  of  $200  each,  and  would  give  to  Murdock 
one  share  for  such  service.  Murdock  was  known  to  the  plain- 
tiffs, having  been  in  like  business,  and  having  a  knowledge  of 
the  value  of  such  animals,  and  he  undertook  to  and  did,  with 
the  two  defendants  Williamson  and  Juel  Moody  sell  the  jack 
for  the  sum  of  $2,000,  and  received  from  the  defendants  the 
$200  share  thereof.  The  other  defendants  gave  their  notes  to 
J.  W.  Williamson  and  Company,  for  $1,800  payable  in  one  and 
two  years  from  the  date  of  the  sale." 

Certain  issues  presented  by  the  pleadings  were  submitted 
to  the  jury,  who  returned  a  special  verdict  thereon  in  favor 
of  plaintiffs  and  against  defendant  J.  W.  Williamson.  The 
court  adopted  the  special  verdict  of  the  jury,  and  made  find- 
ings of  fact  in  harmony  with  and  responsive  to  the  special 
verdict  or  findings  returned  by  the  jury,  and  made  findings 
of  fact  on  certain  issues  that  were  not  submitted  to  the  jury. 

The  court's  findings  of  fact  and  conclusions  of  law,  so  far 
as  material  in  determining  the  questions  presented  by  the 
appeal,  are  as  follows: 

''Findings  of  Pact. 
*'  (1)  On  the  25th  day  of  February,  1911,  plaintiffs  boughl^ 
from  defendants  J.  W.  Williamson  and  Juel  Moody  a  jackass, 
called  'Utah,'  and  paid  therefor  the  sum  of  $1,800,  in  18  notes 
of  $100  each,  two  of  which  were  signed  severally  by  each  of 
the  plaintiffs,  except  the  plaintiff  D.  N.  Murdock.  (2)  That 
said  two  defendants  warranted  the  said  jackass  to  be  an  im- 
ported registered  jack,  and  to  be  a  reasonable  sure  foal  getter, 
and  that,  in  case  he  were  not  such,  said  defendants  would 
replace  him  with  another  jack  of  the  value  of  $2,000,  or  refund 
the  said  purchase  price.  (3)  That  said  jack,  if  as  warranted, 
would  be  of  the  value  of  $2,000,  but  if  not  as  warranted,  would 
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be  of  no  value.  (4)  That  said  jack  was  not  as  warranted,  and 
was  of  no  value,  and  he  was  not  replaced  as  agreed  or  other- 
wise, neither  was  the  purchase  money  refunded,  except  that 
another  jack  of  little  value  was  furnished  for  a  time,  at  an 
expense  to  the  plaintiffs  of  freight  of  $15.  (5)  That  the  ex- 
pense reasonably  and  necessarily  incurred  by  the  plaintiffs 
in  the  care  and  keep  of  said  jack,  'Utah,'  up  to  the  time  of 
this  trial,  has  been  and  is  the  sum  of  $900.  (6)  That  due 
notice  was  given  by  the  plaintiffs  of  said  breach  of  warranty. 
(7)  That  said  notes  were  negotiable  in  form,  and  all  payable 
to  J.  W.  Wiliamson  or  order.  •  •  •  (8)  That  the  defendant 
Milton  Moody  has  produced  in  court  seven  of  said  notes  de- 
scribed as  follows  (describing  in  detail  each  note).  •  •  • 
(9)  Seven  other  of  said  notes  were,  shortly  after  the  date 
thereof,  turned  over  to  the  defendants  Juel  Moody  and  Milton 
Moody,  five  of  which  have  been  paid  by  some  of  the  plaintiffs, 
and  two  of  which  are  outstanding,  apparent  liabilities  of  the 
makers  thereof.  (10)  Four  other  of  said  18  notes  are  out- 
standing and  apparent  liabilities  of  some  of  said  plaintiffs, 
the  signers  thereof.  (11)  None  of  the  defendants  is  or  was 
the  holder  in  due  course  of  any  of  said  notes.  (12)  That 
plaintiffs  have  been  damaged  by  reason  of  the  said  breach  of 
warranty  in  the  sum  of  $915.60  for  the  keep  of  the  jack, 
'Utah,'  and  the  freight  paid  on  the  second  jack,  and  have 
been  further  damaged  in  the  sum  of  $1,800,  with  interest 
thereon  from  February  25,  1911,  at  7  per  cent,  per  annum, 
less  the  amount  of  the  seven  notes.  Exhibits  9  to  15  inclusive, 
produced  in  court  and  held  for  cancellation. 

''Conclusions  of  Law. 
"From  the  foregoing  facts  the  court  concludes:  (1)  That 
the  plaintiffs  are  entitled  to  a  rescission  of  said  contract  of 
purchase  and  sale  of  said  jack,  'Utah.'  (2)  That  defendants 
are  entitled  to  have  delivered  to  them  the  said  jack,  'Utah,' 
upon  pajnnent  of  the  judgment  herein,  and  upon  paying  to 
plaintiffs  the  further  amount  of  the  reasonable  cost  of  keeping 
said  jack  from  the  5th  day  of  March,  1915.  (3)  That  plaintiffs 
are  entitled  to  judgment  against  J.  W.  Williamson  and  Juel 
Moody  for  the  sum  of  $1,410,  with  interest  thereon  from  this 
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date  at  the  rate  of  7  per  cent,  per  annum,  and  the  further  sum 
of  $915.60,  with  interest  thereon  from  this  date  at  the  rate  of 
8  per  cent,  per  annum,  together  with  the  costs  of  this  suit. 
(4)  That  plaintiffs  are  entitled  to  judgment  against  defendant 
Milton  Moody  for  a  delivery  up  and  cancellation  of  the  seven 
notes  above  described  and  marked  Exhibits  to  15,  inclusive, 
and  for  the  sum  of  $897,  with  interest  at  7  per  cent,  per  annum 
from  this  date,  together  with  the  costs  of  this  suit ;  said  money 
judgment  against  Milton  Moody,  when  paid,  to  operate  as  a 
satisfaction  pro  tanto  of  the  above-mentioned  money  judgment 
against  J.  W.  Williamson  and  Juel  Moody. 
''Dated  this  26th  day  of  March,  A.  D.  1915.*' 
Each  of  the  defendants  filed  a  motion  for  a  new  trial 
alleging  therein  that  the  motion  was  made  **in  his  own  behalf, 
and  not  in  behalf  of  the  other  defendants  or  either  of  them." 
One  of  the  grounds  upon  which  the  motions  filed  by  the  defen- 
dants Milton  Moody  and  Juel  Moody  were  based  is  "that  the 
decision  and  judgment  is  against  law.''  These  motions  were 
filed  March  30,  1915. 

On  April  30,  1915,  the  court,  on  motion  of  counsel  for 
plaintiffs,  struck  the  motions  made  by  Juel  Moody  and  Milton 
Moody  for  a  new  trial,  on  the  ground,  as  stated  by  the  court 
in  ruling  on  the  motion  to  strike,  that  **the  motion  of  Juel 
Moody  has  not  been  served  on  Milton  Moody,  and  the  motion 
of  Milton  Moody  has  not  been  served  on  Juel  Moody,  and 
neither  motion  purports  to  have  been  served  on  the  defendant 
J.  W.  Williamson,  or  counsel  for  him." 

McCARTY,  J.  (after  stating  the  facts  as  above). 

We  are  confronted  at  the  threshold  of  this  appeal  with  a 
motion  to  strike  the  bill  of  exceptions.  The  ground  alleged  is 
that  the  "time  had  expired  within  which  to  serve  bill  of  ex- 
ceptions when  the  same  was  served." 

Judgment  was  rendered  March  26,  1915.  On  March  30, 
Milton  and  Juel  Moody  filed  their  motions  for  a  new  trial, 
which  were  stricken  April  30,  1915.  It  is,  in  effect,  conceded 
that  if  the  filing  of  these  motions  tolled  the  time  for  prepar- 
ing, filing,  and  serving  the  bill  of  exceptions,  the  subsequent 
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orders  of  the  court  granting  additional  time  in  which  to  file 
and  serve  bill  of  exceptions  were  timely,  and  that  the  order 
allowing  and  settling  the  bill  of  exceptions  on  September  1» 
1915,  as  disclosed  by  the  record,  was  regular  and  proper  and 
that  the  motion  to  strike  should  be  denied.  Counsel  for  re- 
spondents contend  that,  as  each  of  the  appellants  Juel  and 
Milton  Moody  failed  to  serve  his  codef endants  with  notice  of 
his  intention  to  move  for  a  new  trial,  the  court  was  without 
jurisdiction  to  hear  and  determine  the  motions  on  their 
merits. 

The  purpose  of  the  statute  requiring  a  party  intending  to 
move  for  a  new  trial  to  ''serve  upon  the  adverse  party  a  notice 
of  his  intention"  in  that  regard  evidently  is  to  give  such 
adverse  party  an  opportunity  to  appear  and  resist  the  motion, 
or  take  such  action  in  relation  thereto  as  he  may  deem  proper. 
In  the  case  at  bar  the  defendants  were  in  precisely  the  same 
situation  respecting  the  means  and  opportunities  of  exercising 
and  protecting  their  rights  in  the  premises  as  they  would  have 
been  if  they  had  joined  in  the  filing  of  one  motion,  or  one  of 
them  only  had  filed  a  motion  and  served  each  of  his  codefen- 
dants  with  notice  thereof.  It  is  not  claimed,  nor  can  it  be 
successfully  urged,  that  plaintiffs,  or  either  of  them,  were  in 
any  sense,  directly,  remotely,  or  otherwise,  prejudiced  because 
defendant  did  not  serve  his  codefendants  with  notice  of  his 
intention  to  move  for  a  new  trial. 

The  defendants  joined  in  preparing  the  bill  of  exceptions 
and  in  serving  it  on  the  plaintiffs,  and  also  joined  in  the 
appeal,  and  hence  are  properly  before  the  court.  The  service, 
therefore,  of  notice  by  each  defendant  on  his  codefen- 
dants of  his  intention  to  move  for  a  new  trial  would  1 
have  been  of  no  service  or  benefit  whatever  to  either  of 
them  or  to  the  plaintiffs,  and  hence  it  would  have  been  a  vain 
and  useless  act  to  make  such  service.  This  the  law  neither 
requires  nor  contemplates.  Section  3294,  Comp.  Laws  1907, 
requiring  a  party  intending  to  move  for  a  new  trial  to  serve 
upon  the  adverse  party  notice  of  such  intention,  is  taken, 
substantially,  from  the  statutes  of  California  (Cal.  Code  Civ. 
P.  section  659),  and  the  Supreme  Court  of  that  state,  in  Barn- 
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Ttart  V.  FulkertJi  et  al,  92  Cal.  155,  28  Pac.  221,  held,  and  we 
think  correctly,  that  a  failure  to  serve  an  adverse  party  with 
notice  of  intention  to  move  for  a  new  trial  may  be  a  reason 
for  denying  the  motion  and  for  affirming  such  order  on  appeal, 
but  it  does  not  constitute  a  reason  for  the  dismissal  of  the 
appeal  upon  the  ground  that  the  court  has  not  acquired  juris- 
diction to  hear  it.  This  doctrine  is  reaffirmed  by  the  Cali- 
fornia court  in  Re  Ryer,  110  Cal.  556,  42  Pac.  1082  and  JoJin- 
son  V.  Phoenix  Ins.  Co.,  146  Cal.  571,  80  Pac.  719.  In  the 
California  cases  the  motions  were  to  dismiss  the  appeal. 

In  this  case,  as  stated,  the  motion  is  to  strike  the  bill  of 
exceptions.     The  principle  involved,  however,  is  the 
same.    The  striking  of  the  motions  by  the  trial  court  2 

was  tantamount  to  denying  the  same.    The  time,  there- 
fore, for  filing  and  serving  the  bill  of  exceptions  commenced 
to  run  from  the  time  the  order  was  made  striking  the  motions. 

The  motion  to  strike  the  bill  of  exceptions  is,  for  the  reasons 
stated,  denied. 

In  the  assignments  of  error  appellants  assail  the  judgment 
on  the  ground  that  it  is  not  sustained  by  the  evidence.  The 
evidence  taken  at  the  trial  consists  of  about  220  pages  of  type- 
written matter.  We  shall  not  attempt  to  set  forth  the  evidence 
even  in  a  condensed  form.  To  do  so  would  subserve  no  good 
purpose.  We  have  examined  the  evidence  with  care,  as  the 
same  appears  in  the  bill  of  exceptions,  and  are  clearly  of  the 
opinion  that  there  is  ample  evidence  to  support  the  judgment. 
We  are,  however,  of  the  opinion  that  the  portion  of  the  court's 
fourth  conclusion  of  law,  wherein  it  is  held  **that  plaintiflEs 
are  entitled  to  judgment  against  Milton  Moody  •  •  •  for 
the  sum  of  $879,"  and  the  part  of  the  decree  based  thereon, 
cannot  be  upheld.  Neither  the  jury  by  their  special  verdict 
nor  the  court  in  its  decision  found  any  fact  or  facts  that  in 
any  sense  tend  to  support  a  judgment  against  Milton  Moody 
for  $879,  or  for  any  other  sum  of  money,  except  for  costs. 
By  referring  to  the  findings  of  fact  set  forth  in  the  foregoing 
statement  of  the  case  it  will  be  observed  that  they  negative 
rather  than  support  an  inference  or  conclusion  that  plaintiffs, 
Vol.  50—29 
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or  any  of  them,  are  entitled  to  a  money  judgment  against 
Milton  Moody. 

The  cause  is  remanded  with  directions  to  the  trial  court  to 
modify  the  conclusions  of  law  and  the  decree  by  eliminating 
therefrom  the  $879,  constituting  the  money  judgment  against 
Milton  Moody.  In  all  other  respects  the  judgment  is  afiSrmed. 
Plaintiffs  to  recover  costs. 

FRICK,  C.  J.,  and  CORPMAN,  THURMAN  and  GIDEON, 
JJ.,  concur. 


KOLB  V.  PETERSON,  Sheriff. 

No.  3154.    Decided  October  3,  1917.     (168  Pac  97.) 

1.  Criminal  Law — Sentence — ^Entering  Judgment  op  Becobih- 
Statute.  In  view  of  Comp.  Laws  1907,  section  5080,  providing  that 
neither  departure  from  the  form  or  mode  prescribed  by  the  Code  of 
Criminal  Procedure  in  respect  to  any  pleading  or  proceeding,  nor  any 
error  or  mistake  therein  shaU  render  it  invalid,  unless  it  actually 
prejudiced  defendant  in  respect  to  a  substantial  right,  under  Comp. 
Laws  1907,  section  5154,  providing  that,  after  a  plea  or  verdict  of 
guilty,  the  court  must  appoint  a  time  for  rendering  judgment,  which 
must  not  be  more  than  two  days  nor  less  than  six  hours  after  the 
verdict  is  rendered,  unless  defendant  waives  the  postponement,  or  the 
judgment  is  arrested,  or  new  trial  granted,  and  that,  unless  saeh 
postponement  is  demanded,  it  shall  be  deemed  to  be  waived,  in  a 
prosecution  in  a  municipal  court  for  the  crime  of  drunkenness,  where 
sentence  of  defendant  after  his  plea  of  guilty  was  rendered  Septem- 
ber 2l8t,  but  not  entered  of  record  until  September  27th,  by  its 
failure  to  enter  the  judgment  of  record  as  soon  as  practicable  after 
sentencing  defendant,  as  it  should  have  done,  the  court  did  not  lose 
jurisdiction  of  the  case,  and  the  sentence  did  not  become  illegal 
(Page  452.) 

2.  Drunkards — Oppensb — Prohibition  Law.  By  the  Prohibition  liaw 
(Sess.  Laws  1917,  c.  2)  section  21,  providing  that  any  person  who 
shall,  in  any  street  or  alley,  public  place,  store,  restaurant,  hotel 
lobby  or  parlor,  or  in  or  upon  any  passenger  coach,  street  car,  or 
upon  any  other  vehicle  commonly  used  for  the  transportation  of 
passengers,  or  in  or  about  any  depot,  platform,  waiting  station,  or 
room,  or  at  any  public  gathering,  drink  any  intoxicating  liquors  of 
any  kind,  or  shall  be  drunk  or  intoxicated,  shall  be  deemed  guilty  of 
a  misdemeanor,  drunkenness  and  intoxication  by  the  use  of  intoxicat- 
ing liquors  are  criminal,  wherever  and  whenever  they  may  occur  at 
any  place  in  the  state.     (Page  453.) 


Digitized  by 


Google 


1917]  SUPREME  COURT  OP  UTAH  451 

Petition  for  Habeas  Corpus 

Petition  for  habeas  corpus  by  Henry  Kolb  against  H.  C. 
Peterson,  SheriflE  of  Weber  County. 

Writ  Denied. 

A.  G.  Horn  for  plaintiff. 

Dan.  B,  Shields,  Atty.  Gen.,  Ja$.  H.  Wolfe  and  0.  C.  Dalhy, 
Asst.  Attys.  Gen.  for  defendant. 

THURMAN,  J. 

This  is  a  proceeding  in  habeas  corpus.  The  petitioner  was 
charged  in  the  municipal  court  of  Ogden  with  the  crime  of 
drunkenness  in  Weber  County,  but  the  complaint  did  not  state 
that  the  crime  was  committed  in  any  one  of  the  places  specifi- 
cally named  in  section  21  of  the  act  prohibiting  the  manufac- 
ture and  use  of  intoxicating  liquors,  etc.  Ch.  2,  Sess.  Laws 
1917.  The  petitioner  pleaded  guilty  to  the  ofifense  charged 
and  was  sentenced  to  pay  a  fine  of  $50,  and  in  default  of  pay- 
ment to  be  imprisoned  in  the  county  jail  at  the  rate  of  $1  per 
day  for  every  dollar  of  fine.  The  fine  was  not  paid  and  the 
defendant  was  imprisoned.  Sentence  was  rendered  on  the 
2l8t  of  September,  1917,  but  was  not  entered  of  record  until 
the  27th  day  of  the  same  month,  the  date  on  which  the  petition 
was  filed  in  this  court. 

The  petitioner  relies  upon  two  points:  (1)  That,  by  reason 
of  the  judgment  not  being  entered  within  two  days  after  the 
plea  of  guilty,  the  court  lost  jurisdiction  of  the  case;  (2)  that 
there  is  no  statute  which  makes  drunkenness  a  crime,  except 
where  it  occurs  in  one  of  the  places  specifically  named  in  sec- 
tion 21  above  mentioned.  It  is  manifest  that  if  either  of  these 
contentions  is  true  the  court  was  without  jurisdiction,  the 
sentence  was  illegal,  and  the  petitioner  should  be  discharged. 

The  petition  itself  admits  that  the  sentence  was  rendered 
by  the  court.  It  is  also,  in  eflFect,  admitted  that  the  complaint 
is  suflScient,  if  there  is  any  law  making  drunkenness  a  crime 
outside  of  the  places  mentioned. 
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Therefore  the  only  question  to  be  determined  concerning 
the  first  point  relied  on  is,  did  the  court  lose  jurisdic- 
tion in  not  entering  the  judgment  of  record  within  two  1 
days  after  the  plea  of  guilty.  The  only  basis  for  the 
petitioner's  contention  that  the  sentence  should  have  been 
recorded  within  two  days  is  found  in  Comp.  Laws,  Utah,  1907, 
section  5154,  which  reads  as  follows : 

**  After  a  plea  or  verdict  of  guilty,  or  after  a  verdict  against 
the  defendant,  the  court  must  appoint  a  time  for  rendering 
judgment,  which  must  not  be  more  than  two  days  nor  less 
than  six  hours  after  the  verdict  is  rendered,  unless  the  defen- 
dant waives  the  postponement,  or  the  judgment  is  arrested,  or 
a  new  trial  granted.  If  postponed,  the  court  may  hold  the 
defendant  to  bail  to  appear  for  judgment.  Unless  such  post- 
ponement is  demanded,  it  shall  be  deemed  to  be  waived." 

In  this  case  there  was  no  demand;  postponement  was, 
therefore,  waived,  and  sentence  rendered  immediately.  It  will 
be  noted  that  the  section  quoted  says  nothing  about  entering 
the  judgment  of  record ;  nor  do  we  find  any  specific  require- 
ment to  that  effect  in  any  section  of  the  code  of  criminal 
procedure.  Nevertheless,  to  enter  the  judgment  of  record, 
as  soon  as  practicable  after  sentencing  the  prisoner  was  the 
prudent  thing  to  do,  and  the  same  should  have  been  done  in 
this  case.  For  failure  to  do  so,  however,  the  court  did  not 
lose  jurisdiction  of  the  case,  and  the  sentence  did  not  thereby 
become  illegal.  15  R.  C.  L.,  p.  578 ;  Coleman  ei  al.  v.  Roberts, 
113  Ala.  323,  21  South.  449 ;  HaU  v.  Tuttle,  6  Hill  (N.  Y.)  38, 
40  Am.  Dec.  382,  and  note ;  Sibley  v.  Howard,  3  Denio  (N.  Y.) 
72,  45  Am.  Dec.  448 ;  Hickey  v.  Hinsdale,  8  Mich.  273,  77  Am. 
Dec.  450,  and  note ;  Holmes  v.  Pennsylvania  R,  Co.,  74  N.  J. 
Law,  469,  66  Atl.  412, 12  Ann.  Gas.  1031 ;  23  Cyc.  838,  par.  E; 
23  Cyc.  839,  par.  3.  Besides  this,  the  procedure  relating  ti) 
justices'  courts  pertinent  to  this  case  is  a  part  of  the  Code  of 
Criminal  Procedure,  and  chapter  55  of  that  Code  (Laws  1907, 
section  5080)  provides  as  follows: 

**  Neither  a  departure  from  the  form  or  mode  prescribed  by 
this  code  in  respect  to  any  pleading  or  proceeding,  nor  an  error 
or  mistake  therein  shall  render  it  invalid,  unless  it  shall  have 
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actually  prejudiced  the  defendant,  or  tended  to  his  prejudice, 
in  respect  to  a  substantial  right.'* 

We  cannot  perceive  wherein  the  failure  to  enter  judgment 
of  record  prejudiced  the  petitioner  in  any  substantial  right. 
The  court  did  not  thereby  lose  jurisdiction,  nor  was  the  sen- 
tence, if  valid  when  rendered,  thereby  rendered  invalid  or 
illegal. 

The  second  proposition  upon  which  petitioner  relies  is  of 
vastly  more  importance  because,  if  petitioner's  contention  is 
sound,  the  ultimate  purpose  and  very  object  of  the  law  passed 
by  the  last  Legislature  known  as  the  Prohibition  Law  will  be 
rendered  almost  entirely  abortive  and  ineffectual. 

Section  21  of  the  statute  above  referred  to,  and  under  which 
the  complaint  was  drawn,  reads  as  follows: 

**  Any  person  who  shall,  in  any  street  or  alley,  public  place, 
store,  restaurant,  hotel  lobby  or  parlor,  or  in  or  i;pon  any 
passenger  coach,  street  car,  or  upon  any  other  vehicle  com- 
monly used  for  the  transportation  of  passengers,  or  in  or  about 
any  depot,  platform,  waiting  station,  or  room,  or  at  any  public 
gathering,  drink  any  intoxicating  liquors  of  any  kind,  or  shall 
be  drunk  or  intoxicated,  shall  be  deemed  guilty  of  a  misde- 
meanor." 

The  contention  of  petitioner  is  that  to  be  drunk  or  intoxi- 
cated under  that  section  constitutes  a  crime  only  when  it 
occurs  in  some  one  of  the  places  specifically  named ;  while  the 
respondent  contends  there  are  two  offenses  created  by  the 
section,  one,  for  drinking  only,  which  must  occur  at  some  one 
of  the  places  named,  and  the  other,  for  being  drunk  or  intoxi- 
cated, which  may  occur  at  any  place,  whether  public  or 
otherwise. 

It  is  also  contended  by  the  petitioner  that  there  is  no  statute 
at  all  making  drunkenness  a  crime  except  in  the  places  specifi- 
cally enumerated.    It  is  admitted  by  respondent  that 
there  is  no  statute  making  drunkenness  a  crime  outside  2 

of  such  places,  unless  respondent's  construction  of  the 
statute  in  question  is  adopted.    This  contention  on  the  one 
side  and  admission  on  the  other  presents  a  question  of  more 
than  ordinary  importance  to  the  people  of  Utah. 
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The  history  of  the  prohibition  propaganda  in  this  state 
leading  up  to  the  passage  of  the  law  in  question  is  so  rec^t 
and  fresh  in  the  minds  of  the  people  as  to  be  a  matter  of 
common  knowledge.    Every  political  party  in  the  state,  in  the 
political  campaign  of  1916,  declared  unequivocally  in  its  con- 
vention in  favor  of  absolute  state-wide  prohibition.    The 
Governor  and  every  member  of  the  Legislature,  before  the 
election,  was  solemnly  pledged  to  give  force  and  effect  to  these 
platform  declarations  as  soon  as  practicable  after  the  Legis- 
lature convened.    The  purpose  and  object  of  the  legislation 
which  the  people  demanded  was  the  suppression  of  drunken- 
ness and  intoxication  in  the  State  of  Utah.    The  prohibition 
of  the  sale  and  traffic  in  intoxicating  liquors  except  und^r  the 
strictest  and  most  rigid  regulation  was  but  means  to  the  end 
that  drunkenness  and  intoxication  should  cease  to  exist  in 
every  part  of  the  state.    The  Legislature,  by  the  law  in  ques- 
tion, even  went  so  far  as  to  make  it  unlawful  for  any  person 
within  the  state  to  knowingly  have  in  his  possession  any  in- 
toxicating liquors,  except  as  provided  in  the  law  itself.    In 
view  of  these  conditions  and  circumstances,  it  seems  strange 
and  unreal,  and  almost  unbelievable,  that  the  Legislature  could 
have  purposely  omitted  to  make  drunkenness  a  crime  in  every 
part  of  the  state  wherever  it  might  occur,  whether  in  the  streets 
or  other  public  places  named  in  the  section  of  the  statute  in 
question,  or  otherwise.    The  suppression  of  drunkenness  and 
intoxication,  as  above  stated,  was  the  ultimate  end  to  be 
accomplished  and  the  primary  purpose  for  which  the  law  was 
enacted.    It  would,  indeed,  be  a  severe  impeachment  of  the 
intelligence  of  every  member  of  the  Legislature,  the  Governor, 
and  his  legal  advisers,  if  it  should  develop  that,  after  all,  the 
law  fails  to  make  drunkenness  a  crime  except  in  the  places 
specifically  mentioned. 

This  court,  in  view  of  the  circumstances  and  conditions 
enumerated,  cannot  approve  of  the  construction  contended  for 
by  petitioner.  If  the  Legislature  really  intended  the  law  to 
mean  what  the  petitioner  contends,  it  was  not  as  happy  in  its 
mode  of  expression  as  it  might  have  been  had  it  used  a  simpler 
and  more  natural  arrangement  of  the  language  used  to  express 
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its  intention.  Had  the  section  been  made  to  read:  *'Any 
person  who  shall  drink  any  intoxicating  liquors  of  any  kind 
or  be  drunk  or  intoxicated  in  any  street,  alley,  public  place, 
etc.,  shall  be  deemed  guilty  of  a  misdemeanor,"  there  could 
have  been  but  one  possible  meaning  drawn  from  the  language 
used,  and  that  would  have  been  the  meaning  now  contended 
for  by  petitioner.  But  the  Legislature  did  not  so  write  the 
section,  but  wrote  it  in  such  form  as  to  require  a  construction 
in  complete  harmony  with  what  must  have  been  its  manifest 
intention. 

We  are  unanimous  in  our  opinion  that  the  statute  in  ques- 
tion makes  drunkenness  and  intoxication  by  the  use  of  intoxi- 
cating^liquors  a  crime,  wherever  and  whenever  it  may  occur 
at  an><place  in  the  state. 

It  is  therefore  ordered  that  the  writ  be  denied. 

PRICK,  C.  J.,  and  McCARTY,  CORFMAN,  and  GIDEON, 
JJ.,    concur. 


WHALEN  V.  UNION  PACIFIC  COAL  CO. 

No.  2984.    Decided  October  4,  1917.     (168  Pac.  99.) 

Master  and  Servant — Relation  or  Parties — Tremination.  Where 
a  coal  mining  company,  which  maintained  in  its  mine  an  electric 
railway  for  hauling  coal,  carried  its  men  from  their  working  place  to 
the  surface,  by. such  railway  and  a  connecting  cable  railway,  the 
relation  of  master  and  servant  continued  until  the  employees  were 
taken  to  the  surface  and  departed  from  the  cars,  and  were  no  longer 
under  the  Control  of  the  company  or  amenable  to  its  rules  and 
regulations.*     (Page  461.) 

Master  and  Servant — Liabiltty  for  Injuries — ^Electrical  Appu- 
ANCES.  A  coal  mining  company,  which  maintained  an  electric  rail- 
way on  which  its  men  were  transported  from  their  working  places  to 
the  main  slope  leading  to  the  surface,  was  not  negligent  in  maintain- 
ing the  trolley  wire  about  five  feet  and  seven  inches  above  the  track, 
and  only  fourteen  inches  horizontally  outside  of  and  away  from  the 
tracks  where  it  appeared  that  to  increase  the  height  of  the  tunnel  by 
breaking  the  roof  as  it  existed  at  the  time  the  coal  was  mined  and 


^Jaohetta  v.  San  Pedro,  L,  A.  4r  8,  L.  B,  Co.,  36  Utah,  482,  105  Pac. 
100,  52  L.  R.  A.  (N.S.)  1106;  Grow  v.  0.  8.  L.  B.  Co,,  44  Utah,  160, 138 
Pac  398,  Ann.  Cas.  1915  B,  481. 
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removed  therefrom  would  create  a  greater  danger  by  reason  of  the 
material  overhead  falling.     (Page  462.) 

3.  Master  and  Servant — ^Liability  for  Injuries — Electrical  Appli- 
ances. The  company  was  not  negligent  in  failing  to  house  and  guard 
the  trolley  wire,  where  it  appeared  that  any  metal  guard  would  be- 
come as  dangerous  as  the  wire  itself,  while,  if  it  were  made  of  wood, 
slight  falls  of  top  coal  or  roof  rock  would  break  it  and  leave  spines 
hanging  down,  thereby  increasing  rather  than  diminishing  the  danger 
incident  to  the  use  of  the  road.  (Page  463.) 
4.  Master  and  Servant — ^Liabiuty  for  Injuries — Degree  of  Caee 
Required.  A  master  is  not  required  to  use  more  than  ordinary  care 
and  diligence  to  provide  his  servant  reasonably  safe  way?  of 
ingress  and  egress  to  and  from  the  place  of  work.     (Page  464.) 

6.  Master  and  Servant — Ll/^ility  for  Injuries — Customary  Appli- 
ances. In  providing  instrumentalities,  appliances,  and  safeguards, 
a  master 's  duty  is  performed  by  providing  those  that  are  in  eommon 
use  by  others  engaged  in  the  same  business,  and  that  are  reasonably 
safe  and  suitable  for  the  purposes  for  which  they  are  intended  and 
the  use  to  which  they  are  applied.*     (Page  464.) 

6.  Master  and  Servant — Assumption  of  Risk — Electrical  Appu- 
ANCES.  Where  a  mine  employee  was,  and  for  a  considerable  period 
had  been,  familiar  with  the  location  of  trolley  wire  with  reference  to 
car  tracks  and  cars  on  which  the  men  were  transported  from  their 
working  place  to  the  main  slope  of  the  mine,  and  fully  understood 
and  appreciated  the  dangerous  character  of  the  trolley  wire  when 
carrying  a  heavy  current  of  electricity,  and  the  probable  fatal  result 
to  a  person  coming  in  contact  with  it,  he  assumed  the  risk  and 
hazards,  all  of  which  were  obvious  and  presumably  known  to  him. 
(Page  469.) 

7.  Master  and  Servant — ^Liability  for  Injuries — ^Warning — FAiLUia 
TO  Compel  Obedience.  Where  a  mining  company,  which  transported 
its  men  from  their  working  place  to  the  main  slope  of  the  mine  on 
an  electric  railway  through  a  low  tunnel,  had  a  man  at  the  place 
where  the  men  boarded  the  cars  to  warn  them  to  stand  back  until  Uie 
electric  current  was  turned  off,  it  was  not  necessary,  to  relieve  it 
from  liability  for  death  caused  by  contact  with  the  trolley  wire,  that 
it  should  use  physical  force  to  prevent  the  men  from  prematurely 
boarding  the  cars,  because  of  their  desire  to  ride  in  the  cars  nearest 
the  motor  so  as  to  be  in  a  better  position  to  be  taken  up  the  main 
slope  on  the  first  trip.     (Page  469.) 

8.  Master  and  Servant — Contributory  Nbouoence — Taking  Dan- 
gerous Position.    An  employee  of  a  mining  company  who  boarded 


^Frite   v.    Elec,    Light    Co.,    18    Utah,   500,    56    Pac.    90;   Beth  T. 
Ecdes,  28  Utah,  456,  79  Pac.  1918. 
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a  car,  used  in  taking  the  men  from  their  working  place  to  the  main 
slope  of  the  mine,  by  attempting  to  step  on  the  bumper  and  climb 
over  the  end  instead  of  the  side  of  the  car,  thereby  coming  in  contact 
with  the  trolley  wire,  was  negligent,  where  it  was  recognized  by  the 
employees,  and  presumably  known  to  the  one  in  question,  that  it  was 
extremely  dangerous  and  hazardous  to  board  the  car  in  this  way, 
and  he  did  it  merely  to  avoid  the  probable  inconvenience  of  waiting 
ten  or  fifteen  minutes  for  the  second  trip  up  the  main  slope.^  Page 
470.) 

9.  Master  and  SEavANT — Action  for  Injuries — Degree  op  Care — 
"Ordinary  Care."  A  master  who  maintained  electric  wires  carry- 
ing a  high  or  dangerous  quantity  of  electrical  energy  was  not  bound 
to  exercise  the  **  greatest  care  and  prudence  to  prevent  injury  to  his 
employees";  a  master's  duty  to  his  employees  being  performed  by 
using  ordinary  care  for  their  safety,  and  ** ordinary  care"  is  that 
degree  of  care  which  ordinarily  prudent  and  careful  persons  would 
ordinarily  exercise  under  the  same  or  similar  circustances,  though 
when  the  danger  is  greater,  the  degree  of  care  required  to  constitute 
ordinary  care  is  greater.     (Page  470.) 

Appeal  from  District  Court,  Second  District;  Hon,  N.  J, 
Harris,  Judge. 

Action  by  Thomas  A.  Whalen,  administrator,  against  the 
Union  Pieific  Coal  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

Reversed  with  directions. 

Oeo.  H.  Smith,  J.  V,  Lyle,  B.  8.  Crow  and  C.  B.  Hollings- 
worth  for  appellant. 

John  6,  Willis,  S,  T.  Corn  and  Geo,  Halverson  for  respon- 
dent. 

STATEMENT  OP  PACTS 

This  is  an  action  by  Thomas  A.  Whalen,  as  administrator 
of  the  estate  of  Pero  Vucovich,  against  the  Union  Pacific  Coal 
Company,  a  Wyoming  corporation,  hereinafter  referred  to 
as  company,  to  recover  damages  for  the  death  of  Vucovich 
alleged  to  have  been  caused  by  the  negligence  of  the  company. 
A  trial  was  had  to  a  jury  in  the  district  court  of  Weber  County, 

^FrUe  V.  Elec,  Light  Co.,  18  Utah,  500,  56  Pac.  90;  Both  v.  Ecclcs, 
28  Utah,  456,  79  Pac.  1918. 
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which  resulted  in  a  verdict  in  favor  of  plaintiff  in  the  sum  of 
$2,357.14.  To  reverse  the  judgment  rendered  on  the  verdict 
the  company  prosecutes  this  appeal. 

The  facts,  briefly  stated,  are  about  as  follows: 
On  October  17,  1913,  Pero  Vucovich  was,  and  for  about 
three  years  had  been,  in  the  employ  of  the  company  as  a 
laborer  in  one  of  its  mines,  referred  to  in  the  evidence  as 
mine  No.  10.  This  mine  consisted  of  a  system  of  tunnels  and 
subterranean  rooms.  The  company  maintained  an  electric 
lighting  system  to  illuminate  the  interior  portion  of  the  mine, 
and  to  supply  electrical  power  to  haul  and  transport  coal 
from  the  interior  of  the  mine  to  the  surface.  The  mine  is 
entered  through  a  tunnel  referred  to  in  the  evidence  as  the 
' '  main  slope. ' '  This  tunnel  has  a  somewhat  steep  descent  from 
its  portal  into  the  interior  of  the  mine.  On  its  course  it  is 
intersected  by  various  tunnels,  referred  to  by  the  witnesses  as 
** entries.'*  One  of  these,  known  as  No.  5  or  main  entry,  is 
nearly  level,  and  is  equipped  with  an  electric  railway  and 
coal  cars.  These  cars  are  propelled  or  drawn  by  an  electric 
motor  with  trolley  pole  attached  thereto,  and  competed  with 
an  overhead  trolley  wire,  which  is  suspended  from  the  roof 
of  the  tunnel  by  uninsulated  hangers  fastened  with  screws  or 
blocks  of  wood  in  the  roof  of  the  tunnel.  The  equipment  is 
somewhat  similar  to  that  of  an  electric  street  railway  system. 
The  trolley  wire  was  close  to  the  wall  and  ceiling  on  the  lower 
side  of  the  entry,  and  as  far  away  from  the  men  and  the  cars 
as  it  could  be  placed.  It  was  uninsulated  and  unguarded, 
except  that  at  manways  or  landings,  where  men  are  continu- 
ously passing  to  and  fro  under  it,  there  is  a  wooden  boxing 
or  guard  for  a  distance  of  ten  or  twelve  feet.  The  main,  or 
No.  5,  entry  is  a  little  more  than  two  miles  long,  and  approxi- 
mately ten  feet  wide  and  from  six  to  seven  feet  high.  The 
height  varies  with  the  height  or  thickness  of  the  vein  of  coal 
through  which  the  tunnel  passes.  This  entry  is  intersected 
at  various  points  at  approximately  right  angles  by  other  tun- 
nels known  as  **stopes."  These  stopes  have  a  gradual  pitch 
or  incline,  so  that,  on  traveling  along  No.  5  entry,  the  inter- 
secting stopes  ascend  on  the  one  side  and  descend  on  the  other. 
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The  slopes  are  numbered  1,  2,  3,  4,  5,  etc.  Coal  is  mined  in 
the  various  rooms  and  chambers  connecting  with  the  various 
slopes  that  intersect  the  main,  or  No.  5,  entry,  and  is  trans- 
ported in  cars  running  on  tracks  along  the  slopes  to  the  main, 
or  No.  5,  entry.  When  the  cars  loaded  with  coal,  ascending  or 
descending  the  slopes,  as  the  case  may  be,  reach  the  main 
entry  they  are  coupled  to  an  electric  motor  and  taken  along 
the  almost  level  track  in  the  entry  to  the  main  slope,  where 
they  are  uncoupled  from  the  motor  and  fastened  to  a  cable, 
and  by  means  of  a  hoist  are  hauled  to  the  surface,  where  the 
coal  is  unloaded  into  a  tipple  and  screened. 

At  the  point  where  the  accident  in  question  occurred,  and 
for  a  considerable  distance  along  the  entry  in  either  direc- 
tion, there  is  a  double  track.  The  floor  and  roof  of  the  entry 
slope  laterally  to  a  certain  extent,  because  of  the  tip  or  incline 
of  the  seam  of  coal  through  which  the  entry  extends.  Where 
the 'track  is  double  there  is  a  ''high  side  track''  on  one  side 
and  a  *'low  side  track"  on  the  other  side  of  the  tunnel  or 
entry.  The  high  track  is  used  as  the  passageway  for  the  empty 
cars,  and  the  lower  track  on  the  other  side  of  the  tunnel  or 
entry  is  used  for  the  transportatipn  of  the  loaded  cars.  The 
cars  are  seven  feet  long,  three  feet  six  inches  wide  on  top,  and 
three  feet  three  inches  high  above  the  rails  of  the  track.  The 
distance  from  the  top  of  the  rails  to  the  trolley  wire  is  iour 
feet  eight  inches.  At  or  near  the  intersection  of  No.  5  slope 
with  the  main  entry,  a  small  tunnel  leads  off  from  and  parallels 
the  entry  in  the  direction  of  the  main  entrance  to  the  mine, 
and  returns  to  and  intersects  the  main  entry  a  few  hundred 
feet  from  slope  No.  5.  This  tunnel  is  referred  to  in  the  evi- 
dence as  "run  round."  When  the  motor  returning  from  the 
main  slope  with  a  train  of  empty  cars  pulls  onto  the  upper 
track  near  slope  No.  5,  it  frequently  happens  that  both  tracks 
are  blocked,  the  upper  track  with  the  empty. cars  attached 
to  the  motor  and  the  lower  track  with  loaded  cars.  On  such 
occurrences  the  motor  is  detached  from  the  empty  cars,  taken 
through  the  ''run  round"  and  brought  upon  the  main  tracks 
of  the  entry  at  the  end  of  the  train  of  cars  nearest  the  mouth 
of  the  tunnel,  and  then  is  attached  to  the  loaded  cars  and 
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draws  them  to  the  foot  of  the  main  slope.    The  ''run  round" 
is  a  species  of  switch  used  for  the  purpose  of  transporting  the 
motor  from  one  end  of  a  train  of  coal  cars  to  the  other.    The 
accident  in  question  occurred  on  the  main  track,  about  midway 
between  the  points  where  the  terminals  of  the  "run  round" 
intersect  the  main  tracks.    Since  the  installation  of  the  electric 
railway  system  in  the  mine,  it  has  been  the  custom  for  the 
men  employed  in  the  interior  of  the  mine,  on  quitting  work 
at  the  end  of  a  shift,  to  assemble  at  a  place  selected  by  the 
company  and  wait  until  the  empty  cars  come  in  for  them, 
and  then  board  such  empty  cars  and  ride  to  the  foot  of  the 
main  slope,  at  which  point  they  are  transferred  to  another 
train  of  empty  cars  and  hauled  to  the  surface  by  means  of 
a  hoist.    The  trip  on  which  the  men  are  taken  from  the  interior 
of  the  mine  to  the  surface  is  called  the  "man  trip."    At  the 
time  of  the  accident,  and  prior  thereto,  there  was  a  manway, 
free  from  the  dangers  incident  to  trolley  wires  and  moving 
coal  cars,  leading  from  the  interior  to  the  surface  of  the  mine, 
in  which  the  men  could  walk  if  they  so  desired.    Eighty-two 
feet  outward  from  where  the  accident  occurred  there  is  an 
automatic  switch  connected  ^with  the  trolley  wire.    The  switch 
can  be  operated  by  means  of  a  stick  of  wood  or  it  wiU  operate 
automatically  when  the  trolley  wheel  passes  over  it. 
.    It  was  customary  for  the  motorman  in  charge  of  the  man 
trip,  after  he  brought  the  cars  in  from  the  foot  of  the  main 
slope  and  placed  them  in  position  for  the  men  to  board  them, 
to  transfer  the  motor  to  the  rear  end  of  the  train  of  empty 
cars  by  taking  it  through  the  "run  round,"  and,  if  the  men 
remained  in  the  place  where  they  had  assembled  to  wait  for 
the  man  trip,  to  walk  down  to  the  switch  and  disconnect  the 
current  from  the  wire  extending  toward  and  over  the  train 
of  empty  cars.    The  men  were  supposed  to  remain  at  the  place 
where  they  had  assembled  until  this  man  trip  was  made  up 
and  the  signal  given  by  the  motorman  for  them  to  board  the 
cars,  after  he  had  shut  off  the  current  from  the  wire  extending 
to  and  over  the  empty  cars.    The  men  quite  frequently,  in 
fact  they  generally,  boarded  the  cars  before  the  motorman 
gave  the  signal.     The  reason  for  this  was  that  when  the  man 
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trip  reached  the  foot  of  the  main  slope  it  ordinarily  required 
two  trips  up  the  slope  to  convey  all  the  men  to  the  surface. 
Therefore  those  who  were  in  the  front  cars  of  the  man  trip 
would  have  a  better  opportunity,  on  arriving  at  the  foot  of 
the  main  slope,  to  get  into  the  cars  there  and  be  hauled  to  the 
surface  on  the  first  trip  than  the  men  who  were  in  the  rear 
of  the  man  trip  cars. 

McCARTY,  J.  (after  stating  the  facts  as  above). 

The  alleged  negligence  pleaded  in  the  complaint  is:  (1)  That 
the  company  maintained  unguarded  and  uninsulated  the 
trolley  wire  mentioned  in  the  foregoing  statement  of  facts 
''at  a  distance  of  only  about  five  feet  and  seven  inches  per- 
pendicularly above,  and  only  about  fourteen  inches  horizontal- 
ly outside  of  and  away  from,  said  tracks'' ;  (2)  that  it  "failed 
to  maintain  a  watchman  to  warn  said  employees  when  the  cur- 
rent was  on  the  wire,  and  inform  them  when  it  was  safe  to 
board  the  man  trip";  (3)  that  it  failed  and  neglected  to 
turn  oflP  the  current  of  electricity  from  the  trolley  wire  before 
permitting  its  employees  to  board  the  man  trip ;  (4)  that  it 
failed  to  establish  and  enforce  rules  forbidding  its  employees 
to  board  the  man  trip  before  the  current  was  turned  oflP.  The 
company  denied  that  it  was  negligent  in  any  of  the  particu- 
lars alleged  in  the  complaint,  and  pleaded  assumption  of  risk 
and  negligence  on  the  part  of  the  deceased. 

Counsel  for  respondent  contend  that  when  the  deceased, 
Vucovich,  quit  work  on  the  afternoon  of,  and  just  before,  the 
accident  in  question  occurred,  the  relation  of  mswter  and  ser- 
vant ceased  to  exist,  for  the  time  being,  between  him 
and  the  company,  and  that,  when  he  boarded  the  man  1 

trip,  and  at  the  time  he  was  killed,  the  relation  between 
him  and  the  company  was  that  of  carrier  and  passenger,  and 
that  therefore  the  assumption  of  risk  rule  has  no  application 
in  this  case.  We  do  not  agree  with  counsel.  The  relation  of 
master  and  servant  continued  to  exist  until  the  employees 
boarding  the  man  trip  were  taken  to  the  surface  of  the  mine, 
departed  from  the  cars,  and  were  no  longer  under  the  control 
of  the  company  or  amenable  to  its  rules  and  regulations. 
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Jachetta  v.  San  Pedro,  L.  A.  dt  8.  L.  R.  Co.,  36  Utah,  at  page 
482, 105  Pac.  100,  52  L.  R.  A.  (N.  S.)  1106,  Grow  v.  0.  S.  L  R. 
Co.,  44  Utah,  160,  138  Pac.  398,  Ann.  Cas.  1915B,  481,  and 
cases  cited. 

When  plaintiff's  evidence  was  in  and  he  had  rested  his  case 
in  chief,  the  company  moved  the  court  for  a  nonsuit.  The 
grounds  upon  which  the  motion  was  based  were:  (a)  That 
there  was  no  evidence  tending  to  show  that  the  company  was 
negligent,  or  that  the  death  of  Pero  Vucovich  was  caused  by 
the  negligence  of  the  company  or  any  of  its  employees;  (b) 
that  the  evidence  aflSrmatively  shows  that  the  condition  of  the 
trolley  wire  was  known  to  the  deceased,  and  that  the  risks 
incident  to,  and  the  dangers  resulting  from,  the  maintenance 
of  the  wire  were  open  and  obvious  and  were  appreciated  by 
him,  and  that  he  assumed  the  risk,  etc.  When  the  evidence 
was  all  in  and  both  sides  had  rested,  the  company  requested 
the  court  to  instruct  the  jury  to  return  a  verdict  in  its  favor. 
The  overruling  of  the  motion  and  the  refusal  of  the  court  to 
give  the  requested  instruction  are  assigned  as  error. 

The  evidence  shows  that  the  height  of  the  entry  or  tunnel 
in  which  the  accident  occurred  varies  with  the  height  or  thick- 
ness of  the  seam  of  coal  through  which  the  entry  extends, 
and  that  there  are  but  few,  if  any,  places  where  the 
distance  between  the  floor  and  the  roof  is  less  than  six  2 
feet.  The  undisputed  evidence  also  tends  to  show  that 
it  would  be  impracticable  to  increase  the  height  of  the  entry 
by  breaking  the  roof  as  it  existed  at  the  time  the  coal  was 
mined  and  removed  thereform,  as  it  would  create  an  addi- 
tional element  of  danger. 

W.  J.  Hallett,  a  mining  engineer,  who  was,  at  the  time  of 
the  trial,  and  for  nearly  ten  years  prior  thereto  had  been,  in 
the  employ  of  the  company  and  was  familiar  with  the  workings 
and  conditions  of  the  mine  at  the  time  of  the  accident,  testi- 
fied— and  his  evidence  on  this  point  is  not  disputed— that  in 
mining  coal  it  is  impracticable  to  break  the  roof  of  the  seam 
**any  more  than  is  absolutely  necessary" ;  that  when  the  roof 
is  broken  the  material  overhead  is  hard  to  hold  up  and  '*  con- 
tinually falls  and  makes  a  dangerous  condition/'  and  that  it 
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is  better  *'to  put  up  with  a  little  less  height  in  a  narrow  seam 
than  to  break  the  roof  and  introduce  that  element  of  danger." 

The  alleged  negligence,  however,  mainly  relied  on  by  plain- 
tiff, respecting  the  unsafe  condition  of  the  entry  where  the 
accident  occurred,  was  the  failure  of  the  company  to  adjust 
and  guard  the  trolley  wire  so  as  to  prevent  the  men 
from  coming  in  contact  with  it  when  they  boarded  the  3 

man  trip.  Counsel  for  plaintiff  contend  with  much 
earnestness  that  the  company's  failure  in  that  regard  is  suflS- 
eient  to  support  a  finding  by  the  jury  that  the  company  was 
negligent.  We  think  counsePs  position  is  untenable,  because 
the  evidence,  without  conflict,  tends  to  show  that  the  dangers 
and  risks  of  the  employment  would  be  increased  rather  than 
diminished  by  housing  and  guarding  the  trolley  wire.  Mr. 
Hallett,  the  mining  engineer  referred  to,  testified — and  his 
evidence  is  not  disputed — that: 

'*It  would  be  more  dangerous  to  fence  the  trolley  wires 
than  it  would  be  to  leave  them  as  they  are.  Any  fence  would 
have  to  be  of  wood — if  it  was  metal  it  would  be  shorted  on 
account  of  the  moisture  in  the  mine,  and  would  become  as 
dangerous  as  the  wire  itself,  •  ♦  •  and  if  it  were  made  of 
wood  slight  falls  of  top  coal  or  roof  rock  would  break  it  and 
leave  spines  hanging  down,  which,  when  running  the  loaded 
trips  out,  the  motorman  would  be  running  into.  Also  it  would 
make  it  more  or  less  dangerous  on  the  same  point  for  the  man 
trips  because  those  falls  occur  all  the  time." 

Gteorge  Blackel,  a  practical  coal  miner  of  many  years'  ex- 
perience, and  who  was,  at  the  time  of  the  accident,  state  coal 
mine  inspector  of  the  district  in  which  the  mine  in  question 
is  located,  testified,  in  part,  as  follows : 

**I  inspected  that  mine  in  August,  1913,  and  then  I  in- 
spected it  about  three  months  afterwards.  I  am  familiar  with 
the  mine  entry  clear  back  to  slope  No.  5.  •  •  •  In  my 
judgment  the  methods  and  appliances  and  machinery,  and  in 
particular  the  manner  in  which  the  trolley  wire  is  left  un- 
guarded, and  this  distance  between  the  floor  and  the  roof, 
and  the  distance  of  the  trolley  wire  from  the  floor  and  its 
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position  to  the  cars,  is  favorable  with  the  other  mines,  and  in 
many  of  them  excels  them." 

He  further  testified: 

'*I  have  been  inspector  since  1911.  •  •  •  I  am  familiar 
now,  and  was  in  the  month  of  August  and  at  the  time  I  made 
the  inspection,  •  •  •  with  the  condition  of  other  mines  in 
my  district  in  Wyoming.  •  •  •  I  inspect  these  mines  once 
every  three  months.  •  •  •  In  none  of  the  other  mines  in  my 
district  are  there  electric  wires,  which  are  used  for  troUey 
wires  in  the  mines,  guarded  in  any  manner.  In  my  judgment, 
as  a  mining  man,  it  is  not  practicable  to  place  any  guards 
around  these  trolley  wires,  except  at  the  manways  where  the 
/     men  pass  to  and  fro  under  them.'' 

Andrew  Bone,  a  practical  miner  of  much  experience,  who 
was  in  the  employ  of  the  company,  and  who  was  at  the  place 
'  of  the  accident  when  it  occurred,  testified,  in  part,  that: 

''The  size  of  the  wires,  their  position  and  condition,  so  far 
as  their  being  insulated  or  uninsulated  are  concerned,  compare 
favorably  with  the  general  usage  in  the  other  mines  I  have 
worked  in.  I  never  saw  any  better  conditions  in  a  mine  than 
what  were  in  No.  10  Rock  Spring?*' — ^the  mine  in  question. 

Other  witnesses  testified,  substantially,  to  the  same  thing. 
As  we  have  pointed  out  this  evidence  is  not  disputed  in  any 
particular. 

The  rule  is  elementary  that  the  master  is  not  required 
to   use  more   than   ordinary   care   and   diligence   to 
provide  his  servant  reasonably  safe  ways  of  ingress        4 
and  egress  to  and  from  the  place  of  work. 

In  providing  instrumentalities,  appliances,  and  safegoards, 
the  master's  duty  in  that  regard  is  performed  by  providing 
those  that  are  in  common  use  by  others  engaged  in  the 
same  business,  and  that  are  reasonably  safe  and  are  5 
suitable  for  the  purposes  for  which  they  are  intended 
and  the  use  to  which  they  are  applied.  1  Shearman  &  Red- 
field,  Neg.  sections  194,  195;  26  Cyc.  1108;  Frxiz  v.  Btec. 
Light  Co.,  18  Utah,  500,  56  Pac.  90;  Roth  v.  Eccles,  28  Utah, 
456,  79  Pac.  918. 
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The  evidence  is  all  but  conclnsiye  that  the  company  in  the 
case  at  bar  discharged  every  duty  imposed  on  it  by  law  to  use 
ordinary  care  and  diligence  to  furnish  and  equip  the  entry, 
prior  to  and  at  the  time  of  the  happening  of  the  accident, 
with  proper  and  suitable  appliances  and  safeguards.  Further- 
more, the  undisputed  evidence  tends  to  show  that  if  the  com- 
pany had  done  what  counsel  for  plaintiff  contend  it  should 
have  done,  placed  guards  about  the  trolley  wire,  it  would  have 
increased  rather  than  have  diminished  the  dangers  incident 
to  the  maintenance  of  the  wire. 

The  contention  that  the  company  failed  to  establish  and 
enforce  rules  forbidding  its  employees  to  board  the  man  trips 
before  the  current  was  turned  oflf  the  trolley  wire,  and  hence 
was  guilty  of  negligence,  is  unavailing.  As  pointed  out  in  the 
foregoing  statement  of  facts,  when  the  man  trip  loaded  with 
men  arrived  at  the  main  slope  it  usually  required  two  trips 
from  that  point  to  take  the  men  to  the  surface.  Owing  to  the 
desire  of  the  men  to  be  taken  out  of  the  mine  on  the  first  trip 
up  the  slope,  there  was  more  or  less  of  a  scramble  among  them 
when  they  assembled  to  board  the  man  trip  to  get  into  the 
front  cars  or  those  nearest  the  motor,  as  those  who  succeeded 
in  doing  this  would  have  a  better  opportunity,  on  arriving  at 
the  main  slope,  to  board  the  first  cars  leaving  the  bottom  of 
the  slope  for  the  surface  than  those  who  were  in  the  rear  cars 
of  the  man  trip.  The  evidence  of  the  witnesses  for  both  plain- 
tiff and  defendant — evidence  that  is  not  in  conflict  in  any 
particular — shows  that  the  company,  prior  to  and  at  the  time 
of  the  accident,  had  a  man,  known  as  the  '^ Safety  First"  man, 
stationed  in  the  main  entry  near  where  the  men  in  No.  5  slope 
assembled  for  the  purpose  of  boarding  the  man  trip;  that 
a  part  of  his  duties  was  to  keep  the  men  at  the  place  where 
they  had  assembled  until  the  man  trip  was  made  up  and  a 
signal  given  by  the  motorman  in  chaise  of  the  train  for  the 
men  to  board  the  cars;  that  on  many  occasions  prior  to  the 
accident  the  ** Safety  First"  man  was  unable  to  control  the 
men ;  that  they  persisted,  notwithstanding  the  protests  made 
by  him,  in  leaving  the  place  where  they  were  assembled  and 
in  rushing  to  the  man  trip  and  boarding  it  as  soon  as  it 
Vol.  50—30 
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arrived,  and  while  the  motor  was  being  transferred  from  one 
end  of  the  string  of  empty  cars  to  the  other ;  that  this  state 
or  condition  of  affairs  existed  at  the  time  of  the  accident. 
Red  Morris,  a  witness  for  plaintiff,  testified  that  he,  on  the 
day  of  the  accident,  and  for  *'a  couple  or  three  months''  prior 
thereto,  had  been  working  in  slope  No.  5;  that  he  and 
Vucovich  belonged  to  the  same  crew  or  shift  of  men ;  that 

''We  had  a  man  to  stop  us  every  night  who  told  us  to  stay 
back  and  wait  until  the  cars  got  up,  and  the  motorman  went 
back  and  shut  oflf  the  switch.  •  •  •  He  tries  to  hold  us 
back,  but  we  don't  want  to  stay  back,  because  if  we  do  we  will 
miss  the  first  trip  going  up.  •  •  •  On  this  occasion  when 
this  man  got  killed  *  *  *  we  heard  the  cars  coming  and 
we  were  all  down,  and  there  was  a  man  there  with  us  who  tried 
to  hold  us  back,  and  said,  'Don't  come' ;  •  •  •  the  fellow, 
Jack  Love,  who  was  there  with  us  in  charge  said,  'Stay  back 
boys;  wait.'  We  were  waiting  for  the  trip.  At  the  time 
when  the  man  got  killed  the  motor  was  coming  around  over 
the  switch." 

Pete  Japuncich,  another  of  plaintiff's  witnesses  testified  on 
this  point  as  follows: 

"I  had  known  Pero  Vucovich  •  •  •  about  five  years. 
•    •    •    J  gi^^  hinj  Qjj  tjjg  ^y  jj^  y^^  klllcd.    ^    ^    ^   I  saw 

Jack  Love  there  that  night,  and  have  seen  him  there  before. 
The  only  thing  he  does  with  the  men  when  they  are  waiting 
for  the  man  trip,  just  stop  them  until  the  trip  gets  ready  for 
them,  and  then  says,  'All  right.'  " 

Andrew  Bone,  a  witness  for  defendant,  testified : 
* '  I  saw  the  accident.  •  •  •  When  we  were  rushing  down 
to  get  on  the  man  trip  there  was  a  foreman  or  'Safety  First' 
man  there — Jack  Love.  He  was  telling  us  to  keep  back.  •  •  * 
On  this  occasion  Jack  Love  had  given  no  signal  when  the  men 
came  down.  He  was  swearing  at  us  to  keep  back.  •  •  • 
The  night  of  the  accident,  Pero  Vucovich  was  about  two  cars 
in  front  of  me.  That  night  he  was  told  to  keep  back,  he  was 
among  the  crowd." 
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Ralph  J.  Buxton,  another  witness  for  defendant,  who  was 
mine  foreman  at  the  time  of  the  accident,  testified  in  part 
as  follows: 

**Pero  Vucovich  and  these  other  workmen,  prior  to  the 
accident,  were  told  about  the  wires  being  charged  with  elec- 
tricity. I  instructed  them  to  always  be  careful  of  those  wires, 
because  it  was  loaded  heavy  with  electric  current.  They  were 
told  to  stay  back  there  until  the  man  trip  was  made  up.  I  told 
Pero  and  these  other  workmen,  prior  to  the  accident,  to  stay 
back  until  the  trip  was  made  up.  I  told  them  that  quite  often, 
extending  back  a  period  of  perhaps  five  months  prior  to  the 
accident.  That  was  repeated  on  more  than  one  occasion  during 
that  period." 

Thomas  Poster,  a  witness  for  defendant,  testified  that  at 
the  time  of  the  accident  he  was  assistant  mine  foreman  in  the 
mine  in  question,  and  that: 

"I  gave  instruction  down  there  to  the  men,  when  Pero 
Vucovich  was  among  them,  in  regard  to  holding  back  until 
the  man  trip  was  prepared.  I  told  them  to  wait  there  until 
the  man  trip  was  gathered  and  that  they  were  notified  to 
come  down.  •  •  •  When  Pero  Vucovich  was  among  the 
men  I  have  told  them  about  the  wires  being  dangerous.  •  •  • 
Pero  Vucovich  was  working  in  that  mine  when  I  went  there. 
I  had  been  there  about  four  months  when  he  got  killed.'' 

Another  witness  testified  that,  while  Pero  (deceased)  was 
there : 

'*!  heard  the  remark  many  times  by  the  mine  foreman  and 
the  assistant,  both,  to  look  out  for  the  wires.  About  a  week 
before  the  accident  happened  there  was  a  man  that  came  in 
contact  with  the  wire,  and  Pero  and  I  were  standing  together 
this  night,  and  I  told  him  those  wires  were  dangerous  and  to 
look  out  for  them.'* 

Another  witness  who  was  present  and  saw  the  accident  tes- 
tified that: 

**The  night  when  the  man  [Vucovich]  got  killed  we  all 
were  waiting  up  on  top  where  we  were  supposed  to  wait,  on 
Five  Slope ;  and  when  we  heard  the  motor  come  in  we  all  got 
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up  on  our  feet,  and  started  to  come  down.  •  •  •  Jack  Love 
was  there  with  us.  He  tried  to  hold  the  boys  back  but  we 
were  too  many  against  him,  and  he  could  not  hold  us." 

There  is  much  more  evidence  in  the  record  of  the  same 
import  as  the  foregoing,  none  of  which  is  disputed.  This  is, 
in  effect,  conceded.  Counsel  for  plaintiff,  in  their  printed 
brief,  say:     > 

''The  facts  in  the  case  are  comparatively  simple.  There  is 
but  little  dispute  or  contradiction." 

The  men,  in  boarding  the  man  trip,  were  supposed  to  climb 
over  the  side  of  the  cars.  By  entering  in  this  manner,  the 
men  do  not  come  in  close  proximity  to  the  trolley  wire  which 
the  evidence  shows  is  suspended  from  the  roof  of  the  entry 
opposite  from  the  side  of  the  cars  where  the  men  enter  them. 
In  the  rush  and  scramble  of  the  men  to  get  into  the  front  cars 
of  the  man  trip,  occasionally  one  of  them  would  enter  by 
stepping  on  the  bumpers  and  climbing  over  the  end  instead 
of  the  side  of  the  car.  The  evidence  shows  that  this  was 
recognized  by  the  men  as  a  dangerous  way  of  boarding  the 
man  trip  when  the  trolley  was  charged  with  electricity,  be- 
cause it  brought  the  party  adopting  it  in  close  proximity  to 
the  trolley  wire.  Red  Morris,  plaintiff's  principal  witness, 
testified  on  this  point,  in  part,  as  follows  : 

"I  knew  it  was  dangerous  to  step  on  the  bumpers.  Some- 
times I  did  it  myself,  and  I  took  a  chance  when  I  got  on  the 
bumpers  of  coming  in  contact  with  the  wire." 

Another  witness,  who,  the  evidence  shows  was  familiar  with 
the  mine  and  the  equipment  thereof,  testified: 

''Unless  a  man  wanted  to  commit  suicide,  there  was  only 
one  way  of  getting  into  the  car — ^that  is  going  over  the  side," 

Vucovich,  instead  of  boarding  the  man  trip  on  the  occasion 
in  question  from  the  side — ^the  usual  and  comparatively  safe 
way — stepped  on  a  bumper  between  the  cars,  and  was  in  the 
act  of  climbing  over  the  end  of  one  of  the  cars  when  he  slipped 
and  fell  against  the  live  trolley  wire,  and  received  an  electric 
shock  from  which  he  died  a  few  hours  later. 

Counsel  for  plaintiff,  in  their  printed  brief,  seem  to  con- 
tend, if  we  correctly  understand  their  position,  that  there  is 
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no  evidence  tending  to  show  that  Vucovich  ''slipped"  when 
he  stepped  onto  the  bumper  of  a  car  on  the  occasion  re- 
ferred to. 

William  A.  Hill,  a  witness  for  defendant,  testified  on  this 
point  as  follows: 

"Vucovich  came  in  between  this  car  I  was  in  and  the  one 
ahead  of  me.  •  •  •  He  was  stepping  up  on  the  bumper 
and  he  slipped  onto  the  wire." 

On  cross-examination  the  witness  testified: 

'*The  man  was  in  the  process  of  falling  when  I  seen  him 
slip.  •  •  •  I  saw  him  slip.  I  couldn't  help  but  see  his 
feet.  •  •  •  I  saw  his  feet  go  up,  so  I  jUst  naturally  says 
he  slipped." 

Whether  Vucovich  slipped  and  fell,  or  fell  against  the  car 
without  slipping,  is  not  of  controlling  importance.  Practi- 
cally all  of  the  witnesses  who  saw  the  accident  testified  that 
the  deceased,  when  he  stepped  on  the  car  bumper,  ''fell." 

We  have  examined  the  record  with  more  than  ordinary- 
care,  and  are  of  the  opinion  that  the  only  inference  per- 
missible from  the  facts  under  the  present  state  of  the  record 
is  that  the  company  discharged  every  duty  it  owed  to 
the  deceased,  under  the  contract  of  employment,  re-  6,7 
specting  the  matter  alleged  in  the  complaint  as  negli- 
gence. On  the  other  hand,  we  are  equally  confirmed  in  our 
opinion  that  the  only  inference  deducible  from  the  facts  in 
evidence,  to  which  we  have  referred,  which  correctly  refiects 
the  record,  is  that  Vucovich,  at  the  time  of  the  accident,  and 
for  a  considerable  period  prior  thereto,  was  familiar  with  the 
location  of  the  trolley  wire  with  reference  to  the  car  tracks 
and  the  cars  at  the  place  where  he  and  his  colaborers  boarded 
the  man  trip,  and  that  he  fully  understood  and  appreciated 
the  dangerous  character  of  the  trolley  wire  when  carrying  a 
heavy  current  of  electricity,  and  the  probable  fatal  results  to 
a  person  coming  in  contact  with  it.  He  must,  therefore,  under 
the  circumstances,  be  held  to  have  assumed  these  risks  and 
hazards,  all  of  which  were  obvious  and  presumably  known  to 
him.  Fritz  v.  Electric  Light  Co.,  18  Utah,  493;  56  Pac.  90;  26 
Cyc.  1236.  Furthermore,  Vucovich,  on  the  occasion  in  Question, 
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boarded  the  man  trip  prematurely,  in  violation  of  positive 
orders  given,  and  in  the  face  of  emphatic  protests  made  by  the 
*' Safety  First''  man.  It  seems  that  about  the  only  thing  the 
"Safety  First'*  man  could  have  done  that  he  did  not  do  to 
enforce  his  orders  in  that  regard  was  to  use  physical  force. 
This  he  was  not  required  to  do  to  relieve  the  company  from 
liability  for  damages  sustained  by  Vucovich  or  his  colaborers 
because  of  their  intentional  and  willful  disobedience  of  orders. 
Shearman  &  Redfield,  Neg.  section  270b;  26  Cyc.  1267. 

The  deceased,  also,  of  his  own  volition,  boarded  the  man 
trip  in  a  way  recognized  by  the  employees  of  the  company 
(and  under  the  circumstances  presumably  known  to  him)  to 
be  extremely  dangerous  and  hazardous,  instead  of 
boarding  it  in  the  usual  and  customary  way,  which  in-  8 
volved  but  little,  if  any,  danger.  It  appears  that  he 
did  this  to  avoid  the  probable  inconvenience  of  waiting  ten 
or  fifteen  minutes  after  the  man  trip  arrived  at  the  main 
slope  before  being  taken  out  of  the  mine.  He  was,  therefore, 
as  a  matter  of  law,  guilty  of  negligence — ^negligence  that 
resulted  in,  and  was  the  proximate  cause  of,  his  death. 

The  law  fixing  liability  under  the  circumstances  indicated 
is  tersely  stated  in  Shearman  &  Redfield  on  Negligence,  sec- 
tion 89,  as  follows: 

''When  the  question  is  one  of  mere  inconvenience,  and  not  actual 
danger,  some  moderate  risk  may  be  taken,  if  there  is  no  obvious  danger. 
But  the  plaintiff  will  be  chargeable  with  contributory  negligence  if  he 
runa  the  risk  of  an  obvious  and  serious  danger  merely  to  avoid  incon- 
venience. ' '  Frite  v.  Electric  Light  Co,,  supra;  Bunker  v.  U,  P.  S,  Co.,  38 
Utah,  592, 114  Pac.  764;  Bailey  Mast.  Liab.  p.  169;  26  Cyc  1248. 

The  court  instructed  the  jury  "that,  where  a  master  main- 
tains electric  wires  carrying  a  high  or  dangerous  quan- 
tity of  electrical  energy,  he  is  bound  to  exercise  the  9 
greatest  care  and  prudence  to  prevent  injury  to  his 
employees,**  etc.  The  company  excepted  to  the  giving  of  that 
part  of  the  instruction  which  we  have  italicized,  and,  in  par- 
ticular, to  the  word  "greatest." 

It  would  seem,  on  first  impression,  that,  in  view  of  the 
disposition  made  of  the  assignment  of  error  hereinbefore 
considered,  this  assignment  is  of  no  importance.    But  since 
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the  judgment  must  be  reversed  and  the  cause  remanded  for  a 
new  trial,  we  shall  briefly  consider  the  assignment. 

The  law,  as  declared  by  the  great  weight  of  authority,  is 
that  the  master's  duty  to  his  employees  is  performed  by  using 
ordinary  care  for  their  safety,  and  that  ''ordinary  care" 
when  applied  to  the  duty  of  a  master  is  that  degree  of  care 
which  ordinarily  prudent  and  careful  persons  would  ordinarily 
exercise  under  the  same  or  similar  circumstances.  The  greater 
the  danger  the  greater  the  degree  of  care  required  to  consti- 
tute ordinary  care.  In  Words  and  Phrases,  vol.  6,  p.  5032, 
it  is  said: 

"Ordinary  care  means  just  what  the  words  say.  It  is  defined  by  our 
courts  all  over  the  civilized  world  in  plain  terms  and  is  this:  Just  such 
care  as  a  reasonably  careful  and  prudent  man — ^not  a  cautious  man,  not 
an  extraordinarily  cautious  man,  but  a  reasonably  careful  and  prudent 
man — would  exercise  under  the  circumstances  then  existing  and  surround- 
ing him.  *  *  *  It  is  not  the  highest  care,  it  is  not  extraordinary 
watchfulness,  but  such  reasonable  care  as  a  man,  under  the  circumstances, 
being  reasonably  prudent  and  careful,  would  exercise  and  ought  to 
exercise. ' ' 

In  CommonwealtJt  Elec.  Co,  v.  MelviUe,  210  111.  70,  70  N.  E. 
1052,  the  court  says: 

"Ordinary  care  exercised  by  those  who  make  a  business  of  using  it 
[electricity]  for  a  profit,  to  prevent  injury  to  others  therefrom,  requires 
much  greater  precaution  in  its  use  than  where  the  element  used  is  of  a 
less  dangerous  character.  As  there  is  greater  danger  and  hazard  in  the 
use  of  electricity,  there  must  be  a  corresponding  exercise  of  skill  and 
attention  for  the  purpose  of  avoiding  injury  to  another,  to  constitute 
what  the  law  terms  'ordinary  care.'  The  care  must  be  commensurate 
with  the  danger." 

Attention  is  also  invited  to  Words  and  Phrases,  vol.  6, 
pp.  5029  to  5042  inclusive,  and  also  to  vol.  3  (N.  S.)  pp.  774 
to  788,  inclusive,  where  numerous  authorities  are  cited  and 
many  excerpts  from  decisions,  both  state  and  federal,  are 
quoted. 

These  authorities  almost  uniformly  approve  of  the  forego- 
ing definition  or  construction  of  the  term  ** ordinary  care." 
While  there  are  a  few  authorities  that  contain  expressions 
which  seem  to  approve  of  instructions  couched  in  language 
similar  to  that  excepted  to  in  the  instruction  under  considera- 
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tion,  yet  the  great  weight  of  authority  seems  to  hold,  and  we 
think  correctly,  that  the  language  here  excepted  to  imposes 
a  higher  degree  of  care  on  the  master  than  that  described  and 
defined  as  "ordinary  care.'*  Missouri  Pac.  Ry.  Co,  v.  Oibson, 
56  Kan.  661,  44  Pac.  612 ;  Watts  v.  Murphy  et  al,  9  Cal.  App. 
564,  99  Pac.  1104;  Sappenfield  v.  Main  St.,  etc.,  Co.,  91  Cal. 
48,  27  Pac.  590 ;  Texas  Cent.  Ry.  Co.  et  al.  v.  Lyons  (Tex.  Civ. 
App.)  34  S.  W.  362;  Van  Blarcom  v.  Cent.  R.  Co.  (1916) 
73  N.  J.  Law,  540,  64  Atl.  112;  3  Labatt,  Mast.  &  Serv.  sec- 
tion 907. 

For  the  reasons  stated,  the  judgment  is  reversed  with  direc- 
tions to  the  lower  court  to  grant  a  new  trial.  Appellant  to 
recover  costs. 

PRICK,  C.  J.,  and  CORPMAN,  THURMAN,  and  GIDEON, 
JJ.,  concur. 


PRATT  V.  AMALGAMATED  ASSOCIATION  OP  STREET 

AND  ELECTRIC  RAILWAY  EMPLOYEES 

OP  AMERICA  et  al. 

No.  2949.    Decided  May  8,  1917.    Rehearing  denied  October  4, 
1917.     (167  Pac  830.) 

1.  Trade  Unions — Expulsion  op  Member — Biohts.  An  expelled  mem- 
ber of  an  unincorporated  association  of  electric  railway  wnployecs 
was  only  entitled  to  a  hearing  in  accordance  with  the  laws  and  roles 
of  the  association.     (Page  481.) 

2.  Trade  Unions — Expulsion  of  Member — Necessity  op  Notice.  The 
expulsion  of  a  member  of  trade  association  without  notice  or  oppor- 
tunity to  be  heard  is  void.     (Page  481.) 

3.  Trade  Unions — ^Expulsion  op  Member — ^Review  by  CJourt.  Where 
plaintiff  was  not  expelled  from  a  trade  association  nor  condemned 
without  a  hearing,  but  his  appeal  after  being  denied  admission  to 
one  local  order  upon  transfer  from  another  was  not  taken  up  owing 
to  member's  honest  opinion  that  he  was  not  entitled  to  appeal,  the 
court  will  not  review  and  annul  officers'  acts  relating  to  plaintiff. 
(Page  482.) 

4.  Trade  Unions — ^Acts  op  Oppicers — ^Review  by  Court.  Courts  arc 
not  authorized  to  review  rulings  of  regular  constituted  officers  of  t 
trade  association,  relating  to  its  internal  affairs,  and  hence  would 
not  interpret  constitutional  provision,  it  being  the  officers'  duty  to 
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construe  such  provisions,  and  the  fact  that  different  officers  arrived 
at  different  conclusions  was  immaterial.     (Page  484.) 

5.  Trade  Unions — ^Reinstatement  op  Expelled  Member-— Action 
Against  Union.  Mandamus  will  not  lie  to  compel  reinstatement  of 
an  expelled  member  of  a  trade  association  where,  owing  to  nonresi- 
dence  of  defendants,  the  decree  could  not  be  enforced.     (Page  485.) 

Appeal  from  District  Court,  Third  District;  Hon.  F.  C. 
Loofbourow,  Judge. 

Mandamus  by  Clarence  0.  Pratt  against  the  Amalgamated 
Association  of  Street  and  Electric  Railway  Employees  of 
America  and  others. 

Petition  dismissed.    Petitioner  appeals. 

Affirmed. 

Marioneaux,  Stott  cfc  Beck  and  Powers  cfe  Riter  for  appel- 
lant. 

King,  Nibley  cfe  Farnswortk  for  respondents. 
PRICK,  C.  J. 

The  plaintiff  commenced  this  proceeding  to  compel  the 
defendants  as  the  **  officers,  the  executive  board  and  the  ex- 
ecutive council  of  the  Amalgamated  Association  of  Street  and 
Electric  Railway  Employees  of  America,"  a  voluntary  asso- 
ciation, to  reinstate  him  as  a  member  of  said  association,  and 
also  as  a  member  of  one  of  the  local  divisions  of  said  associa- 
tion, and  to  restore  him  to  all  of  his  rights  in  the  association. 
The  complaint,  with  attached  exhibits,  covers  40  pages  of 
the  printed  abstract,  and  thus  is  too  voluminous  to  be  inserted 
in  this  opinion.  We  can  do  no  more,  therefore,  than  to  make 
a  brief  outline  of  the  allegations  contained  in  the  pleadings. 

In  the  complaint  it  is  in  substance  alleged  that  the  defen- 
dants named  in  the  caption  constituted  the  officers,  etc.,  of 
the  Amalgamated  Association  of  Street  and  Electric  Railway 
Employees  of  America,  hereinafter  called  association;  that 
the  plaintiff  is  a  member  of  said  association,  and  that  the 
same  is  a  voluntary  unincorporated  association  having  its 
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principal  office  and  place  of  business  at  Detroit,  Mich. ;  that 
it  had  under  its  control  subsidiary  associations,  or  what  are 
hereinafter  called  local  divisions,  in  the  various  states  of  the 
United  States,  and  in  Canada;  that  the  plaintiff  formerly 
was  a  member  of  Local  Division  No.  6  of  said  association, 
located  at  Cleveland,  Ohio,  and  that  he  thereafter,  in  due 
course,  became  a  member  at  Detroit,  Mich.,  and  thereby  con- 
tinued his  membership  in  good  standing  in  said  association; 
that  he  thereafter,  in  May,  1901,  was  elected  a  member  of  the 
general  executive  board  of  said  association  and  was,  at  each 
general  election  thereafter  held,  re-elected  to  said  position 
until  1911;  that  in  September,  1911,  desiring  to  become  a 
member  of  Local  Division  No.  477  of  Philadelphia,  he  in 
accordance  with  the  constitution  and  laws  of  said  association, 
applied  for  and  received  a  withdrawal  card  which  gave  him 
the  right  to  become  a  member  of  said  local  division,  and  he 
accordingly  was  accepted  and  became  a  member  thereof,  and 
thereafter,  continued  to  be,  and  now  is,  a  member  in  good 
standing  of  said  Local  Division  No.  477;  that  in  order  to 
permit  the  plaintiff  to  be  admitted  into  said  local  division  and 
to  make  him  eligible  to  hold  the  position  of  business  agent,  the 
by-laws  of  said  local  division  were  suspended,  and  that  a  pro- 
test was  filed  against  plaintiff's  election  as  a  member  of  said 
division  and  to  the  position  aforesaid  by  the  secretary-trea- 
surer of  said  Local  Division  No.  477 ;  that  in  December,  1911, 
the  president  of  said  association  attempted  to  suspend  said 
Local  Division  No.  477 ;  that  without  a  hearing  on  said  pro- 
test the  executive  board  of  said  association  ruled  that  plaintiff 
was  not  eligible  to  hold  said  position  of  business  agent,  and 
held  that  the  by-laws  aforesaid  should  not  have  been  sus- 
pended, and  should  not  be,  except  in  extreme  cases;  that 
plaintiff  complied  with  the  ruling  of  said  executive  board  and 
withdrew  from  said  position  of  business  agent,  but  both  the 
plaintiff  and  said  Local  Division  No.  477  gave  notice  that  they 
appealed  from  the  ruling  of  said  executive  board,  stating  the 
grounds  for  their  appeal ;  that  the  next  biennial  general  con- 
vention of  said  association  was  held  at  Salt  Lake  City,  Utah, 
from  September  8,  to  September  17,  inclusive,  1913,  at  which 
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meeting  the  defendants  concealed  and  suppressed  said  notice 
of  appeal  and  thus  arbitrarily  prevented  said  convention  from 
considering  the  same,  and  said  defendants  refused  to  give 
plaintiff  and  the  members  of  said  Local  Division  No.  477  a 
hearing  on  said  appeal ;  that  no  charges  had  ever  been  pre- 
ferred against  the  plaintiff,  and  that  he  demanded  that  charges 
be  preferred  against  him,  and  that  he  be  given  a  hearing  upon 
the  decision  of  said  executive  board  whereby  he  was  declared 
to  be  ineligible  to  membership  in  said  Local  Division  No.  477, 
and  to  the  position  aforesaid,  and  that  said  decision  be  re- 
scinded; that  under  the  laws  and  the  constitution  of  said 
association  plaintiff,  if  in  good  standing,  is  entitled  to  si<^, 
funeral,  and  other  benefits  of  the  aggregate  value  of  $1,000 
from  the  funds  of  said  association ;  that  the  plaintiff  has  been 
arbitrarily  and  illegally  deprived  of  the  right  of  receiving 
said  benefits,  and  that  he  has  been  denied  a  hearing  ui>on  all 
questions  involved  on  said  appeal.  Other  similar  grievances 
are  alleged  in  the  complaint,  but  nothing  could  be  gained  by 
going  into  further  detail  regarding  those  allegations. 

Upon  substantially  the  foregoing  allegations  the  district 
court  of  Salt  Lake  County  issued  an  alternative  writ  of  man- 
date requiring  the  defendants  to  comply  with  the  matters 
stated  in  the  writ  or  to  show  cause  by  a  time  fixed  why  they 
did  not  do  so.  Motions  to  quash  the  writ  and  demurrers  were 
filed  thereto,  all  of  which  were  overruled,  and  the  defendants 
filed  their  joint  answer  to  the  complaint.  It  must  suffice  to 
say  that  while  the  defendants  admitted  many  of  the  allegations 
of  the  complaint,  yet  they  denied  all  wrongs  attributed  ^to 
them  and  all  the  rights  claimed  by  the  plaintiff,  and  affirma- 
tively averred  that  the  plaintiff  was  without  right  to  make  the 
claims  set  forth  in  the  complaint;  that  all  the  matters  set 
forth  in  the  complaint  had  been  adjudicated  in  a  former  pro- 
ceeding in  the  courts  of  Pennsylvania;  that  another  action 
involving  the  same  questions  presented  in  this  proceeding  was 
now  pending  in  the  state  courts  of  Pennsylvania;  that  the 
district  court  was  without  jurisdiction ;  that  the  plaintiff  un- 
lawfully, and  without  being  qualified  to  become  such  member, 
attempted  to  become  a  member  of  said  Local  Division  No.  477, 
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and  that  by  reason  of  his  wrongful  acts  he  '^  became  excom- 
municated from  and  severed  all  relations  with  said  associa- 
tion." 

While,  as  before  stated,  the  case  originated  as  a  mandamus 
proceeding  and  an  alternative  writ  was  duly  issued,  to  which 
the  defendants  responded,  yet  the  case  was  ultimately  tried 
as  an  equitable  proceeding.  The  plaintiff,  in  support  of  the 
allegations  of  his  complaint,  produced  a  large  mass  of  evi- 
dence, documentary  and  otherwise,  all  of  which  he  presents 
to  this  court  in  his  bill  of  exceptions,  consisting  of  between 
700  and  800  closely  typewritten  pages.  It  is  not  possible  to 
state  or  to  review  the  evidence  without  extending  this  opinion 
beyond  all  reasonable  limits.  It  is,  however,  not  necessary 
to  do  so  for  the  purposes  of  this  decision.  When  plaintiff 
rested  his  case  the  defendants  moved  the  court  for  a  nonsuit 
and  dismissal  of  the  complaint.  The  court  granted  the  motion 
and  entered  judgment  dismissing  the  complaint,  from  which 
judgment  plaintiff  prosecutes  this  appeal.  While  plaintiff's 
counsel  originally  assigned  a  large  number  of  errors,  yet,  in 
their  printed  brief,  they  have  only  argued  the  general  propo- 
sition that  the  court  erred  in  dismissing  the  complaint  and 
in  not  requiring  the  defendants,  as  the  officers  of  said  asso- 
ciation, to  reinstate  the  plaintiff  as  a  member  thereof  and  as 
a  member  of  Local  Division  No.  477.  The  trial  court,  in  dis- 
posing of  the  case,  filed  a  written  opinion,  which  is  made  a 
part  of  the  record.  In  view  that  the  trial  court,  in  that 
opinion,  fully  reflects  the  gist  of  the  evidence  and  covers  what 
we  deem  the  real  questions  in  the  case,  we  take  the  liberty 
of  inserting  that  opinion  in  full.    It  reads : 

"Throughout  the  trial  of  this  case  the  court  has  considered 
very  carefully  the  nature  of  the  cause  of  action  set  out  in  the 
amended  complaint  upon  which  the  case  is  being  tried,  and  it 
seems  to  the  court  that  the  underlying  principle  of  the  com- 
plaint is  this :  That  the  plaintiff  claims  that  the  intematicMial 
officers  did  not  have  power  to  do  certain  things,  that  is,  to 
suspend  the  Philadelphia  Local  No.  477,  and  to  pass  upon  the 
eligibility  of  Mr.  Pratt  to  hold  office  in  that  local  and  his 
qualifications  to  be  a  member  of  that  local.    If  the  intema- 
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tiopal  oflScers  had  power  in  these  matters  and  exercised  it  in 
good  faith,  I  take  it  the  plaintiff  has  no  right  to  complain. 
The  plaintiff  is  bound,  if  he  is  a  member  of  this  association, 
by  all  the  by-laws  and  by  the  constitution  of  the  amalgamated 
association ;  and  if  the  board,  or  if  the  international  oflScers 
acted  not  in  good  faith,  he  would  have  a  right  to  complain  of 
such  arbitrary  action  on  their  part. 

**Now,  in  the  first  place,  the  court  is  of  the  opinion  that  the 
international  board  did  have  power,  expressly  given  it  in  con- 
junction with  the  international  president,  to  rule  upon  all 
questions  of  law,  the  manner  of  construction  of  the  laws  of 
the  association,  and  did  have  power  to  suspend  locals  expressly 
given  it  by  this  constitution  and  these  by-laws. 

**Then,  in  the  second  place,  the  court  comes  to  the  question 
of  whether  or  not  this  power  was  exercised  arbitrarily  and 
not  in  good  faith.  The  court  finds  no  reason  to  conclude,  from 
the  evidence  of  the  plaintiff  and  the  plaintiff's  case,  that  the 
oflScers  did  not  act  in  good  faith.  The  power  given  these 
international  oflScers  is  quite  arbitrary.  I  have  no  doubt  it  is 
necessary,  to  the  successful  maintenance  of  an  organization 
of  this  sort,  that  the  international  oflScers  should  have  very 
great  power,  and,  certainly,  very  great  power  is  conferred 
upon  the  international  oflScers  by  the  constitution  of  this  asso- 
ciation ;  but  there  is  nothing  in  the  evidence  in  this  case  that 
indicates  that  the  power  was  exercised  not  in  good  faith. 

''And,  further,  the  court  is  of  the  opinion  that  when  this 
withdrawal  card  was  given  Mr.  Pratt  from  the  Detroit  oflSce 
that  he  then  ceased  to  be  a  member  of  the  amalgamated  asso- 
ciation. The  card  itself  so  states,  and  I  think  that  is  the  only 
conclusion  that  can  be  drawn  from  section  125  of  the  consti- 
tution. If  he  desires  to  us^  that  card  in  going  into  some  local 
of  the  amalgamated  association,  it  takes  the  place  of  an  appli- 
cation; and  upon  filing  that  withdrawal  card  with  a  local 
division,  he  thereby  makes  application  for  membership,  as  I 
imderstand  these  by-laws  and  this  constitution.  Then  he  must 
comply  with  all  the  requirements  of  the  constitution  and 
by-laws  before  he  is  entitled  to  membership.  That  is  to  say, 
he  must  be  working  at  the  occupation,  and  if  the  withdrawal 
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card  comes  from  the  Detroit  office,  the  fact  of  his  application 
must  be  referred  to  the  Detroit  office. 

**The  court  is  of  the  opinion  that  Mr.  Pratt  never  did 
become  a  member  of  the  Philadelphia  Local  No.  477  of  the 
amalgamated  association.  He  made  application  for  member- 
ship in  that  local  by  filing  his  withdrawal  card  there;  and 
it  is  true  that  a  card,  or  that  several  working  cards  were 
issued  to  him  for  successive  months  following  the  filing  of 
his  withdrawal  card  as  an  application  for  membership  in  that 
local.  Those  working  cards  would  be  prima  facie  evidence 
of  membership  in  the  association ;  but  the  fact  of  membership 
is  contested  and  must  be  tried  out  upon  all  the  facts  and  all 
the  circumstances  surrounding  the  transaction  itself  as  dis- 
closed by  the  evidence  and  in  the  light  of  the  constitution 
and  by-laws  of  the  association;  and  they  expressly  provide 
that  the  applicant  is  not  eligible  for  membership  in  the  local 
unless  he  is  working  at  the  occupation  and,  when  the  with- 
drawal card  comes  from  the  Detroit  office,  until  the  applica- 
tion is  referred  to  the  Detroit  office  and  a  satisfactory  reply 
is  received  from  the  Detroit  office,  whereupon  the  member's 
application  may  be  accepted  by  the  local  division.  The  con- 
clusion of  the  court  is  that  Mr.  Pratt  is  not  a  member  and 
never  was  a  member  of  the  Philadelphia  Local  of  this  asso- 
ciation, No.  477.  It  follows,  from  the  views  of  the  court 
herein  expressed,  that  the  international  officers  were  entirely 
justified,  under  the  constitution  and  by-laws  of  the  amalga- 
.  mated  association,  in  ruling  as  they  did  that  Mr.  Pratt  was 
not  qualified  for  membership  in  the  Local  Division  No.  477. 

**The  court  is  further  of  the  opinion  that  the  international 
officers  had  power  to  suspend  that  local  and  that  they  did 
suspend  the  local  as  set  out  in  the  pleadings,  and  that  all 
those  persons  who  were  then  members  of  that  local  ceased  at 
that  time  to  be  members  of  the  local.  Local  No.  477  was 
shortly  afterwards  reinstated  upon  the  petition  of  a  large 
number  of  the  suspended  members,  and  arrangements  were 
made  that  these  members  who  had  been  suspended  could  come 
back  into  membership,  with  their  seniority  rights  restored. 
A  way  exists  under  the  constitution  and  laws  of  the  association 
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for  all  those  members  to  protect  whatever  property  rights 
they  had  in  the  association;  and  even  if  Mr.  Pratt  were  a 
member  of  that  Local  No.  477  at  the  time  of  the  suspension 
and  could  not  join  the  reinstated  local  because  of  the  fact 
that  he  was  not  working  at  the  occupation,  yet  he  still  had 
an  opportunity  to  return  his  card  to  the  Detroit  oflSce  and 
become  a  member  at  large,  which  would  retain  for  him  all 
his  property  rights.  So  that  it  seems  to  the  court  that  there 
is  and  was  at  that  time,  and  may  be  still,  for  aught  the  court 
knows,  a  plain  and  adequate  method  pointed  out  by  these 
by-laws  and  constitution,  for  the  plaintiff  to  protect  every 
property  right  that  was  in  any  way  jeopardized  by  reason 
of  the  suspension  or  the  rulings  of  the  international  officers 
as  to  his  membership  or  as  to  his  right  to  hold  office  in  Local 
No.  477.  Under  those  circumstances,  equity  will  not  act ;  it 
is  unnecessary  that  a  court  of  equity  should  take  any  action 
in  the  matter,  because  the  party  himself  has  a  plain  way  open 
for  the  protection  of  his  rights. 

''Under  the  circumstances  disclosed  by  the  evidence  in  this 
case  I  think  the  motion  for  a  nonsuit  should  be  granted  and 
the  plaintiff's  petition  dismissed.'' 

Section  125  of  the  constitution  referred  to  in  the  foregoing 
opinion  reads  as  follows: 

**When  a  member  withdraws  from  this  association  by  card, 
his  membership  ceases  from  the  date  of  the  issuance  of  such 
withdrawal  card,  and  he  is  no  longer  entitled  to  any  of  the 
benefits  of  this  association." 

The  withdrawal  card  issued  to  the  plaintiff  that  is  referred 
to  by  the  court  in  the  foregoing  opinion  reads  as  follows : 

''This  is  to  certify  that  Brother  C.  0.  Pratt,  whose  signa- 
ture appears  in  the  margin  hereof,  was  a  member  of  the 
Amalgamated  Association  of  Street  and  Electric  Railway 
Employees  of  America,  holding  his  membership  in  accordance 
with  section  130  of  the  general  constitution,  and  that  he  has 
paid  all  dues  and  demands  and  withdrawn  in  good  standing 
from  membership  of  the  association  on  the  date  of  this  issu- 
ance of  this  card. 
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''Given  under  our  hand  and  seal  this  30th  day  of  Sep- 
tember, 1911. 

'*W.  D.  Mahon, 
''[Seal.]  International  President. 

"Signature  of  Bearer:   C.  0.  Pratt.    J.  S." 

Section  130,  to  which  reference  is  made  in  the  foregoing 
card,  reads  as  follows: 

"Where  divisions  have  disbanded  and  the  membership  has 
been  referred  to  headquarters  or  where  members  hold  their 
membership  directly  through  the  general  association  and  the 
members  desire  withdrawal  cards  they  shall  apply  directly 
to  the  general  oflSce  for  the  same,  and  where  members  on 
withdrawal  cards  from  the  general  office  seek  membership  in 
L.  D.'s  they  shall  deposit  their  cards  and  the  local  secretary 
shall  notify  the  International  Office  and  upon  receiving  a 
satisfactory  reply  accept  the  member's  withdrawal  card  and 
place  him  in  good  standing  in  the  L.  D." 

The  real  cause  for  all  of  plaintiff's  grievances,  and  the 
differences  existing  between  him  and  the  defendants,  as 
officers  of  the  association,  seems  to  date  from  the  time  that 
plaintiff  was  held  not  to  be  eligible  to  membership  in  Local 
Division  No.  477.  and  hence  not  qualified  to  hold  the  position 
of  business  agent  as  stated  in  the  complaint.  That  matter 
was,  however,  fully  considered  and  decided  by  the  proper 
officers  of  the  association.  The  record  shows  that  when  plain- 
tiff applied  for  membership  in  Local  Division  No.  477  he  did 
so  upon  the  withdrawal  card  before  referred  to  and  pursuant 
to  the  provisions  of  section  130,  both  of  which  we  have  set 
forth  in  full.  The  decision  upon  that  question  is  made  a 
part  of  the  record,  and  it  appears  therefrom  that  the  plaintiff 
had  full  opportunity  to  be  heard,  that  he  was  heard,  and 
that  the  questions  presented  for  decision  were  fully  consid- 
ered and  apparently  were  decided  in  full  accordance  with 
the  laws  of  the  association.  After  reviewing  the  case,  a 
portion  of  the  decision  reads  as  follows: 

"The  decision  of  the  general  executive  board  is  that  under 
the  laws  of  the  association,  member  C.   0.   Pratt  cannot 
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become  a  member  of  Division  No.  4?7,  under  his  present 
qualifications. 

**The  general  executive  board  hereby  directs  that  the  with- 
drawal card  be  returned  to  member  C.  0.  Pratt. 

**The  general  executive  board  further  rules  that  member 
C.  0.  Pratt  may,  at  his  own  volition,  return  his  card  to  the 
International  Office  and  so  retain  his  membership,  and  the 
International  President  is  so  instructed." 

That  decision  seems  to  be  the  sum  and  substance  of  all  of 
plaintiff's  grievances.  To  set  forth  what  occurred  after  that 
would  require  us  to  write  a  volume.  It  must  suffice  to  say 
that  the  things  that  are  complained  of  by  the  members  of 
Local  Division  No.  477,  and  by  the  plaintiff,  date  from  and 
arise  out  of  that  decision.  While  plaintiff  insists  that  his 
rights  have  been  trampled  upon  and  ignored  by  reason  that 
he  was  not  permitted  to  present  his  appeal  to  the  convention 
held  at  Salt  Lake  City,  Utah,  as  before  stated,  yet  what  he 
asked  the  trial  court  to  do,  and  what  he  demands  at  our 
hands,  is,  that  the  defendants  be  required  to  reinstate  him  as 
a  member  in  good  standing  of  Local  Division  No.  477  as  weU 
as  a  member  in  good  standing  of  the  association  at  large. 

If  it  be  true  that  plaintiff  has  been  denied  a  hearing  on 
appeal,  and  that  his  rights  in  that  regard  have  been  denied 
him,  then  the  remedy  he  should  invoke  is  that  he  be  given 
the  right  to  be  heard  on  appeal  in  accordance  with  the 
rules  and  laws  of  the  association  of  which  he  contends  1, 2 
he  is  a  member.  All  that  a  member  is  entitled  to  is 
a  hearing  in  accordance  with  the  laws  and  rules  of  the  order 
or  association  of  which  he  is  a  member.  That  is  just  what 
is  decided  by  the  cases  cited  by  plaintiff's  counsel,  namely. 
State  V.  Corgiat,  50  Wash.  95,  96  Pac.  689 ;  Venezia  v.  Italian 
Mut.  Ben.  Soc,  etc,  74  N.  J.  Law,  433,  65  Atl.  898 ;  Horgan 
V.  Metropolitan  Mut.  Aid  A$s%  202  Mass.  524,  88  N.  E.  890; 
Grassi  Bros.  v.  O'Rourke,  89  Misc.  Rep.  234,  153  N.  Y.  Supp. 
493;  Wicks  v.  Monihan,  130  N.  Y.  232,  29  N.  E.  139,  14 
L.  R.  A.  243.  The  gist  of  all  of  those  decisions  is  stated  in 
the  headnote  of  the  case  first  cited  in  the  following  words : 

"The  ezpuldon  of  a  member  from  a  fraternal  benefit  association 
without  notice  or  opportunity  to  be  heard  is  void. ' ' 

Vol  50— 31 
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Plaintiff  was  not  excelled  from  the  association,  nor  was 
he  condemned  without  a  hearing.    True,  he  asserts  that  he 
was  denied  a  hearing  on  appeal.     The  reason  assigned  by 
the  officers  of  the  association,  as  we  understand  the 
record,  however,  is,  that  at  least  many  of  the  delegates  3 

composing  the  convention  to  which  the  appeal  was 
taken  and  the  officers  of  the  association  insisted  that  the 
plaintiff  was  not  entitled  to  an  appeal,  and  for  that  reason 
his  appeal  was  not  considered  or  passed  on.  Now,  it  may  be 
that  the  delegates  to  that  convention  and  the  officers  of  the 
association,  including  defendants,  were  all  mistaken  in  their 
conclusion.  There  is,  however,  as  the  trial  court  stated,  no 
evidence  to  justify  a  finding  that  the  members  did  not  act 
in  good  faith;  nor  is  there  sufficient  evidence  to  justify  a 
finding  that  any  of  the  officers  of  the  association,  including 
all  of  the  defendants,  acted  in  bad  faith.  All  we  could  do, 
therefore,  would  be  to  review  the  acts  and  proceedings  of 
officers  of  the  association  and  the  delegates  constituting  the 
convention  in  refusing  to  hear  and  pass  upon  the  plaintiff's 
appeal.  Indeed,  the  whole  record  before  us  shows  that  what 
is  desired  at  our  hands  is,  that  we  review  the  acts  and  pro- 
ceedings of  the  defendants  while  acting  in  their  official  ca- 
pacity as  officers  of  the  association.  As  pointed  out  before,  the 
evidence,  documentary  and  otherwise,  covers  many  hundreds 
of  closely  typewritten  pag^.  The  proceedings  of  the  officers 
of  the  association  are  set  forth  at  large.  Now  if,  as  in  the 
cases  cited  above,  the  only  question  presented  here  was 
whether  the  plaintiff  had  been  condemned  without  a  hearing 
it  would  not  have  been  necessary  to  present  volumes  of  docu- 
mentary evidence.  All  that  would  have  been  necessary  to 
show  was  that  plaintiff  had  been  tried  and  condemned  with- 
out notice  and  without  being  given  an  opportunity  to  be 
heard  in  his  defense,  or  that  he  had  been  arbitrarily  expelled. 
It  is  very  clear,  therefore,  that  what  is  asked  of  us  is,  that 
we  review  the  acts  and  proceedings  of  the  officers  of  the 
association  in  so  far  as  those  acts  and  proceedings  affected 
the  plaintiff,  and  that  we  annul  those  acts  and  proceedings. 
Courts  may  not  interfere  with  the  acts  and  proceedings  of 
the  officers  of  beneficial  societies  or  associations  to  that  extent. 
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What  the  courts  are  authorized  to  do,  and  what  they  will  do, 
in  that  regard  is  to  compel  the  oflScers  of  such  associations, 
and  the  associations  themselves,  to  condemn  no  member  and 
not  to  forfeit  his  property  or  his  property  rights  without  a 
hearing  or  an  opportunity  to  be  heard  in  his  defense  accord- 
ing to  the  laws  and  rules  of  the  association,  and  if  there  are 
no  such  rules  the  court  will  imply  or  create  such.  When  such 
an  opportunity  is  given,  however,  and  the  complaining  mem- 
ber has  been  tried  and  condemned,  or  has  been  declared 
ineligible  in  accordance  with  the  laws  and  rules  of  the  order 
or  association,  and  the  acts  of  the  officers  of  the  association  in 
that  behalf  are  free  from  fraud  or  duress,  courts  may  not 
interfere.  True,  plaintiff  complains  that  no  charges  were 
ever  preferred  against  him.  Under  the  constitution,  however, 
personal  charges  were  not  necessary  to  be  preferred.  The 
whole  controversy  arose  out  of  his  alleged  ineligibility  to 
become  a  member  of,  and  to  hold  a  certain  office  in.  Local 
Division  No.  477.  That  question,  as  we  have  pointed  out, 
was  fully  heard  and  decided.  All  that  follows  is  but  a  con- 
tinuation of  that  controversy.  By  reference  to  that  decision 
it  will  be  seen  that  plaintiff's  withdrawal  card  was  ordered 
returned  to  him.  He  thus  was  given  the  right  to  deposit  the 
card  in  accordance  with  the  provisions  of  the  constitution, 
and  for  aught  that  the  record  discloses  he  may  still  have  that 
right.  Plaintiff,  however,  insists  that  it  was  not  a  withdrawal 
card,  as  held  by  the  officers  who  rendered  the  decision  referred 
to,  that  was  issued  to  him,  but  that  it  was  a  transfer  card 
which  entitled  him  to  greater  rights  than  a  withdrawal  card. 
The  contention  that  the  card  was  not  a  withdrawal  card  is 
based  on  a  letter  written  by  the  president  of  the  association 
to  the  plaintiff.     That  letter  reads: 

''Detroit,  Mich.,  September  28,  1911. 
'*Mr.  C.  0.  Pratt,  211  E.  Tioga  St.,  Philadelphia,  Pa,— 
Dear  Sir  and  Brother:  Your  communication  of  the  24th, 
addressed  to  R.  L.  Reeves,  asking  for  transfer  has  been  re- 
ferred to  me  for  answer.  In  compliance  with  your  request, 
I  hereby  forward  you  your  withdrawal  card.  Of  course,  you 
are  familiar  with  our  laws  upon  that  subject.    The  constitu- 
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tion  specifies  in  section  129  that  withdrawal  cards  are  used 
as  a  transfer.  As  you  are  aware,  there  is  no  other  transfer 
issued  but  the  withdrawal  card.  So  I  am  forwarding  the 
withdrawal  card,  as  you  request,  which  you  can  use  as  a 
transfer.  •  •  •  Hoping  this  will  be  satisfactory,  and  with 
best  wishes,  I  remain,  fraternally  yours,  W.  D.  Mahon,  Inter- 
national President." 

The  diflferences  between  plaintiff  and  the  officers  of  the 
association,  however,  arose  after  that  letter  was  written,  and 
the  decision  which  seems  to  have  been  the  cause  of  all  those 
differences  was  rendered  nearly  ninety  days  thereafter. 
In  the  decision,  as  we  have  seen,  the  card  issued  to  4 

plaintiff  was  held  to  be  a  withdrawal  card  and  was 
treated  as  such.  If  it  be  assumed,  therefore,  that  the  presi- 
dent of  the  association  considered  it  a  transfer  card,  while 
the  officers  who  had  the  power  and  whose  duty  it  was  to 
decide  held  it  to  be  a  withdrawal  card,  it  was  purely  a  dif- 
ference of  opinion  between  the  president  and  the  officers, 
and  was  thus  a  matter  of  construction.  When  all  of  the 
different  sections  of  the  constitution  of  the  association  re- 
lating to  the  rights  of  members  to  whom  cards  are  issued  are 
considered  in  pari  materia,  we  are  not  prepared  to  say 
whether  the  president's  or  the  officers'  construction  was  the 
right  one.  In  any  event  the  officers  not  only  possessed  the 
right  but  it  was  their  duty  to  construe  and  apply  the  provi- 
sions of  the  constitution  to  the  best  of  their  understanding 
and  ability.  The  fact  that  different  officers  have  arrived  at 
different  conclusions  regarding  certain  provisions  of  the  con- 
stitution is  but  natural.  What  interpretation  we  might  now 
place  upon  the  constitutional  provision  in  question  is  of  no 
importance,  since  we  are  not  authorized  to  review  the  rulings 
of  the  regularly  constituted  officers  of  the  association  relating 
to  the  internal  affairs  of  the  association.  We  are  of  the 
opinion,  therefore,  that,  so  far  as  this  card  is  concerned,  the 
president's  letter  has  no  controlling  influence. 

Another  important  question  is  raised  by  the  defendants, 
namely,  the  power  or  jurisdiction  of  this  court  to  grant,  and 
especially  to  enforce,  the  relief  prayed  for  by  the  plain* 
tiff.    The  record  discloses  that  the  defendants  live  and  have 
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their  homes  in  different  states  of  the  Union,  and  that  at  5 

least  one  lives  and  has  his  home  in  Salt  Lake  City. 
Indeed,  one  or  more  of  them,  apparently,  lives  and  has  his 
home  outside  of  the  United  States,  namely,  in  Canada.  The 
question  therefore  is  raised,  assuming  that  we  should  enter 
judgment  granting  the  plaintiff's  prayer,  how  could  we  en- 
force that  judgment?  The  question  certainly  is  pertinent, 
and  it  seems  to  us  that  we  possess  no  such  power.  True,  we 
might  reach  the  resident  member,  but  he  alone  could  not 
comply  with  the  judgment  if  one  were  entered.  No  one,  we 
think,  will  be  bold  enough  to  assert  that  we  could  enforce  our 
judgment  outside  of  the  state.  If,  therefore,  we  entered  a 
judgment,  and  the  defendants  refused  to  convene  and  take 
the  action  required  of  them,  by  what  means  could  we  coerce 
them  to  comply  with  the  judgment.  Clearly  we  have  no  such 
power,  and  we  know  of  no  case  or  instance  where  such  power 
was  attempted  to  be  enforced  by  a  state  court  upon  non- 
residents of  the  particular  state  where  the  proceedings  were 
had  and  the  judgment  was  entered,  and  where  the  office  or 
place  of  business  of  the  defendants  was  outside  of  the  state. 
The  Supreme  Court  of  the  United  States,  having  jurisdiction 
over  the  whole  United  States,  in  a  proper  case,  might,  per- 
haps, exercise  such  a  power,  but  we  are  fiflly  convinced  that 
we  have  no  such  power. 

The  judgment  of  the  district  court  is  therefore  affirmed, 
with  costs. 

McCARTY  and  CORPMAN,  JJ.,  concur. 


JAMES  V.  JENSEN 

No.  3027.    Decided  July  10,  1917.    Rehearing  denied  October  4, 
1917.     (167  Pac.  827.) 

1.  Replevin — Complaint — OwNEBsmp  and  Right  op  Possession.  The 
complaint  in  replevin,  alleging^  in  the  present  tense  ownership  and 
right  of  possession,  is  sufficient,  and  allows  proof  of  such  ownership 
and  right  as  of  the  time  of  commencement  of  the  action;  though  ac- 
tion is  commenced,  as  allowed  by  Ck>mp.  Laws  1907,  section  2938,  by 
fling  complaint,  and  filing  is  a  few  days  after  the  verification;  that 
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being  the  form  of  allegation  provided  by  section  3046  for  the  affidavit 
thereby  required  in  such  an  action.*     (Page  487.) 

2.  Appeal  and  Error — Review — Findings  of  Fact.  Findings  of  fact 
depending  on  the  credibility  of  witnesses  and  the  weight  given 
evidence  are  binding  on  appeal.     (Page  493.) 

3.  Appeal  and  Error — Harmless  Error — ^Admission  op  Evidenci. 
The  only  question  involved  being  the  identity  of  a  steer,  which  the 
court  found  on  suflScient  evidence  belonged  to  plaintiff,  any  error  in 
overruling  objection  of  a  question  to  him  calling  for  a  condnsioD 
was  harmless.     (Page  493.) 

Appeal  from  District  Court,  First  District ;  Han,  J.  D.  CaU, 
Judge. 

Action  by  David  James  against  Nels  Jensen. 

Judgment  for  plaintiff.    Defendant  appeals. 

ApPffiMED. 

Ricy  H,  Jones  for  appellant. 
John  6.  Willis  for  respondent. 

PRICK,  C.  J. 

This  is  an  action  in  replevin,  or  claim  and  delivery,  as 
it  is  denominated  in  our  statute.  The  plaintiff  alleged  in  his 
complaint  that  on  ''the  15th  day  of  December,  1915,  •  •  * 
plaintiff  was,  and  still  is,  the  owner  of  •  •  •  one  red  steer," 
describing  the  animal  and  giving  marks  and  brands; 
that  during  the  month  aforesaid  "the  defendant,  without 
plaintiff's  consent,  and  wrongfully,  took  said  chattel  from 
the  possession  of  the  plaintiff;''  that  the  defendant  wrongfully 
"withholds  and  retains  said  chattel  from  the  possession  of  the 
plaintiff,"  etc.  The  prayer  for  judgment  is  in  the  usual  form 
in  such  cases.  The  defendant  answered  the  complaint,  deny- 
ing the  plaintiff's  ownership  and  ri^t  of  possession  of  said 
steer,  and  averred  that  the  defendant  "always  has  been  and 
now  is  the  owner,  possessed  and  entitled  to  the  possession  of 


*  Savings  Bank  v.  Peterson,  30  Utah,  475,  86  Pac  414,  116  Am.  St. 
Eep.  862;  Chambers  v.  Emery,  36  Utah,  380,  103  Pac.  1081,  Ann.  Ow 
1912A,  332. 
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said  steer. '*  A  trial  to  the  court  without  a  jury  resulted  in 
findings  of  fact,  conclusions  of  law,  and  judgment  in  favor 
of  the  plaintiff,  and  the  defendant  appeals. 

The  complaint  was  verified  on  the  19th  day  of  January, 
1916,  but  was  not  filed  until  the  21st  day  of  said  month. 
No  demurrer  or  other  objection  was  interposed  to  the  suffi- 
ciency of  the  complaint  in  the  court  below,  but  it  is 
contended  in  this  court  that  the  complaint  is  fatally  1 

defective,  in  that  it  does  not  appear  therefrom  that  the 
plaintiff  was  the  owner,  nor  that  he  was  entitled  to  the  pos- 
session of  the  steer  in  question  at  the  time  the  action  was 
commenced.  In  support  of  the  contention  counsel  for  de- 
fendant cites  Savings  Bank  v.  Peterson,  30  Utah,  475,  86  Pac. 
414,  116  Am.  St.  Rep.  862,  Chambers  v.  Emery,  36  Utah, 
380,  103  Pac.  1081,  Ann.  Gas.  1912a,  332,  Affierbach  v. 
McOovem,  79  Cal.  268,  21  Pac.  837,  Fredericks  v.  Tracy,  98 
Cal.  658,  33  Pac.  750,  and  some  other  cases  which  it  is  not 
necessary  to  specially  mention  here,  since  the  other  cases 
referred  to  do  not  discuss  nor  pass  upon  the  question  of  plead- 
ing. In  all  of  the  cases  we  have  cited  it  was  held  that  a  com- 
plaint which  merely  alleges  that  the  plaintiff  was  the  owner 
and  entitled  to  possession  of  the  property  involved  in  an  action 
at  some  date  prior  to  the  conmiencement  of  the  action  is  fatally 
defective  in  substance,  and  states  no  cause  of  action.  That 
is,  an  allegation  of  ownership  and  right  of  possession  in  the 
past  tense  is  insufficient.  Defendant's  counsel  contends  that 
the  cases  before  cited  control  the  case  at  bar. 

It  must  be  conceded  that  the  only  distinction  between  the 
two  Utah  cases  cited  by  counsel,  and  this  case  is  that  in  this 
case  it  is  alleged  that  the  plaintiff,  on  a  prior  date  named, 
was,  and  that  he  still  is,  the  owner,  etc.  That  is  in  the  case 
at  bar,  ownership  and  right  of  possession  are  alleged  in  botli 
the  past  and  present  tenses,  while  in  the  cited  cases  owner- 
ship and  right  of  possession  were  alleged  only  in  the  past 
tense.  The  complaint  in  this  case  was,  however,  not  filed 
until  the  second  day  after  it  was  verified,  and  hence  it  is 
contended  that  ownership  and  right  of  possession  are  not 
alleged  as  of  the  time  the  action  was  commenced.    In  view, 
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therefore,  that  the  allegation  of  ownership  and  right  of 
possession  is  in  the  present  tense,  it  follows  that  if  the  com- 
plaint had  been  filed  on  the  day  it  was  verified,  the  objection 
urged  against  it  would  necessarily  have  to  fail.  In  view, 
however,  that  the  complaint  was  not  filed  until  two  days 
after  it  was  prepared  and  verified,  defendant's  counsel  con- 
tends that  the  action  was  not  commenced  until  the  complaint 
was  filed,  and  hence  there  is  no  allegation  of  plaintiff's 
ownership  and  right  of  possession  on  the  day  the  action  was 
commenced.  We  remark  that  in  this  jurisdiction  an  action 
may  be  commenced  in  two  ways.  Comp.  Laws  1907,  section 
2938,  reads: 

''A  civil  action  may  be  commenced  by  the  filing  of  a  com- 
plaint with  the  clerk  of  the  court  in  which  the  action  is 
brought  or  by  the  service  of  a  summons." 

If  an  action  be  commenced  by  the  service  of  a  summons, 
then,  in  order  to  maintain  the  action,  the  complaint  must  be 
filed  within  ten  days  after  the  service  is  made.  Section 
2946.  Upon  the  other  hand,  if  an  action  is  commenced  by 
filing  a  complaint,  the  summons,  in  order  to  continue  the 
action  in  force,  must  be  served  within  three  months  after 
the  filing  of  the  complaint.  It  does  not  necessarily  follow, 
therefore,  that,  because  a  plaintiff  alleges  in  his  complaint 
that  he  was  the  owner  of  certain  property  on  a  date  prior 
to  the  day  the  complaint  was  filed,  he  does  not*  allege  owner- 
ship at  the  time  the  action  was  commenced.  Merely  to 
follow  the  letter  of  the  complaint  may  lead  to  serious  error. 
The  fact  that  actions  may  be  commenced  in  two  ways  was 
apparently  overlooked  when  the  two  Utah  cases  were  decided, 
but  from  an  examination  of  the  records  in  those  oases  it  seems 
the  actions  were  commenced  by  the  filing  of  a  complaint,  the 
allegations  of  which  are  in  the  past  tense. 

Although  this  action  was  commenced  by  the  filing  of  a 
complaint  two  days  after  the  same  was  verified,  yet  we  think 
that,  in  view  that  the  allegation  of  ownership  and  right  of 
possession  is  in  the  present  tense,  the  complaint  is  sufficient 
to  withstand  a  general  demurrer,  and  therefore  sufficient 
after  judgment.    The  allegation  in  the  complaint  is  that  the 
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plaintiff,  on  a  day  named,  was,  and  that  ''he  still  is,  the 
owner,''  etc  We  thus  have  an  allegation  in  the  present 
tense  which  is  clearly  to  the  effect  that  plaintiff  was  the 
owner  when  the  complaint  was  prepared  and  verified  on 
the  19th  day  of  January,  1916.  The  complaint  was,  how- 
ever, not  filed  until  the  second  day  thereafter.  If,  therefore, 
it  be  necessary  to  allege  ownership  and  right  of  possession  on 
the  precise  day  on  which  the  action  is  conunenced,  then  a 
plaintiff  who  lives  some  distance  from  the  county  seat,  as  may 
be  the  case,  cannot  verify  his  complaint  at  home  unless  he 
can  arrange  to  file  it  on  the  same  day.  We  take  judicial 
notice  of  the  territorial  extent  of  Box  Elder  County,  where 
the  action  was  commenced.  We  also  take  like  notice  of  the 
usual  means  of  transportation  and  travel  in  said  county, 
and  hence  we  know  that  it  would  be  impossible  to  verify  a 
complaint  in  many  parts  of  the  county  and  file  the  same  on 
the  day  it  is  verified.  What  is  true  in  that  respect  of  Box 
Elder  County  is  likewise  true  of  many  other  counties  in  this 
state.  In  conmiencing  a  claim  and  delivery  action,  a  plaintiff 
who  lives  at  a  distance  from  the  county  seat  would  thus,  of 
necessity,  have  to  go  there  before  verifying  his  complaint, 
or  would  have  to  conunence  the  action  by  service  of  summons, 
or  make  the  awkward,  and  often  impossible,  allegation  that 
he  will  continue  to  be  the  owner  and  will  continue  to  be 
entitled  to  the  possession  of  the  property  in  question  at  the 
time  the  complaint  will  be  filed,  something  no  other  plaintiff 
is  required  to  do  in  any  other  kind  of  an  action  where  owner- 
ship is  not  only  a  material,  but  is  the  controlling,  issue  in  the 
case.  Why  is  it  not  sufiScient  to  allege  ownership  and  right 
of  possession  in  the  present  tense  in  claim  and  delivery  actions 
if  the  complaint  is  filed  in  due  course,  as  in  other  cases  f 
Suppose  a  plaintiff  alleges  in  his  complaint  that  he  is  the 
owner  and  is  entitled  to  the  possession  of  the  chattels  in  ques- 
tion, is  that  not  a  sufficient  allegation  of  ownership  and  right 
of  possession  to  admit  evidence  in  support  of  that  allegation! 
The  authorities  universally  hold  that  the  allegation  of  owner- 
ship and  right  of  possession  in  the  present  tense  is  sufficient. 
Cobbey  on  Replevin   (2nd  Ed.)  section  531.    An  examina- 
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tion  of  the  form  books  also  discloses  that  there  is  no  other  form 
of  allegation  respecting  ownership  and  right  of  possession  in 
replevin  actions  than  the  allegation  in  the  present  tense.  The 
question,  therefore,  according  to  the  California  rule,  is  not 
so  much  a  question  respecting  the  sufficiency  of  the  allegation 
of  ownership  and  right  of  possession  as  it  is  the  commence- 
ment of  an  action. 

In  the  first  case  cited  from  the  Supreme  Court  of  California, 
Affierbach  v.  McOovem,  79  Cal.  268,  21  Pac.  837,  the  com- 
plaint was  not  filed  until  more  than  four  years  had  elapsed 
after  it  was  verified.  What  was  said  in  that  case  was  there- 
fore said  in  the  light  of  the  facts  there  presented.  No  one 
will  contend  that  a  lapse  of  more  than  four  years  between 
the  time  when  the  allegation  of  ownership  (which  allegation 
was  in  the  past  tense  in  that  case)  was  made  and  the  time 
of  filing  the  complaint  was  not  beyond  the  bounds  of  reason. 
In  the  case  of  Fredericks  v.  Tracy,  98  Cal.  658,  33  Pac,  750, 
it  was,  however,  held  that  the  same  rule  applied  to  a  case 
where  the  complaint  was  filed  the  second  day  after  it  was 
verified.  In  that  case  the  allegation  of  ownership  and  right  of 
possession  was,  however,  also  in  the  past  tense,  and  not  in  the 
present  tense.  As  before  stated,  the  real  question  is,  when 
was  the  action  commenced,  rather  than  the  sufficiency  of 
allegation.  For  example,  although  ownership  and  right  of 
possession  are  alleged  in  the  past  tense,  yet  if  the  complaint 
is  filed  on  the  same  day  it  is  verified,  and  ownership  and  right 
of  possession  are  alleged  as  of  that  day,  no  one  would  contend 
that  the  allegation  was  not  sufficient,  or  that  the  complaint 
did  not  state  a  cause  of  action.  If,  however,  the  complaint, 
for  some  unavoidable  reason,  cannot  be  filed  until  the  day 
foUowing  its  verification,  or  not  for  a  few  days  thereafter, 
although  the  allegation  of  ownership  and  right  of  possession 
is  in  the  present  tense,  the  complaint  fails  to  state  a  cause 
of  action.  This  certainly  presents  an  anomaly  in  pleading. 
It  is  pertinent  to  inquire,  therefore,  what  is  a  proper  test 
to  determine  whether  the  facts  alleged  are  sufficient  to  permit 
plaintiff  to  prove  a  good  cause  of  action. 

The  universal  test  in  that  regard  is  whether  the  evidence 
that  is  relevant  to  the  issues,  if  believed,  entitles  the  plaintiff 
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to  the  relief  prayed  for  in  the  complaint,  or  any  relief.  In 
other  words,  the  test  is  whether  the  evidence  that  is  admissible 
in  support  of  the  allegations  of  the  complaint  entitles  the 
plaintiff  to  judgment.  Now  why  is  it  that  in  case  ownership 
and  right  of  possession  are  stated  in  the  present  tense  in  a 
complaint  which  is  not  filed  on  the  same  day  it  is  verified,  but 
is  filed  within  two  or  ten  days  thereafter,  the  plaintiff 
cannot  prove  that  he  was  the  owner  and  had  the  right  of 
possession  on  the  day  the  complaint  was  filed?  That  is,  why 
can  he  not  prove  that  the  ownership  and  right  of  possession 
were  in  him  on  the  day  the  complaint  was  filed,  and  con- 
tinued so  to  be  until  the  day  of  trial?  True,  he  need  not 
prove  ownership  and  right  of  possession  on  a  day  anterior  to 
the  day  the  action  was  commenced,  although  he  could  do  so 
under  an  allegation  of  ownership  and  right  of  possession  in 
the  present  tense.  Moreover,  under  such  an  allegation,  evi- 
dence that  the  ownership  and  right  of  possession  were  in 
plaintiff  when  the  action  was  commenced  would  be  relevant^ 
and  would  be  in  direct  support  of  the  allegation  of  owner- 
ship and  right  of  possession,  and  so  would  the  evidence  that 
ownership  and  right  of  possession  continued  in  the  plaintiff 
at  the  time  of  trial,  although  the  latter  evidence  might 
not  be  material.  There  is,  however,  a  vast  difference  between 
irrelevant  and  immaterial  evidence  respecting  an  issue. 
Logically,  and  according  to  fundamental  principles,  there- 
fore, the  allegation  of  ownership  and  right  of  possession  in 
the  present  tense  in  a  complaint  should  admit  evidence  of 
such  ownership  and  right  of  possession  at  the  time  the  action 
was  commenced  in  replevin  cases  if,  as  in  other  cases,  the 
action  is  commenced  in  due  course  after  the  complaint  was 
verified.  If,  now,  we  pause  for  a  moment  to  examine  the 
essentials  which,  under  Comp.  Laws  1907,  section  3046,  are 
required  to  be  stated  in  an  affidavit  which  must  be  filed, 
and  which  is  jurisdictional  (Cobbey,  Replevin,  sections  526- 
529),  we  arrive  at  the  same  result.  That  section  provides 
that  ownership  and  right  of  possession  must  be  alleged  in 
the  present  tense ;  that  is,  the  statute,  provides  that  the  plain- 
tiff must  allege  that  he  ''is  the  owner,"  etc.,  and  that  he 
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*'is  entitled  to  the  possession''  of  the  property  in  question. 
Nothing  is  contained  in  that  section,  nor  in  any  other,  that 
unless  the  aflBdavit  is  filed  on  the  very  day  it  was  verified 
it,  for  that  reason,  is  insufficient.  Indeed,  such  a  holding 
would  seem  most  novel,  if  not  absurd.  If,  therefore,  the 
cases  heretofore  decided  by  this  court  shall  be  construed  as 
counsel  construes  them,  namely,  that  although  ownership  and 
right  of  possession  are  alleged  in  the  present  tense,  yet,  if 
the  complaint  be  not  filed  on  the  day  it  is  verified,  if  the 
action  be  not  commenced  on  that  day,  the  complaint  is  de- 
fective in  substance,  and  the  plaintiff  may  not  prove  owner- 
ship and  right  of  possession  on  any  day  after  the  complaint 
is  filed  or  the  action  is  commenced,  then,  in  our  judgment, 
those  cases  lay  down  a  rule  which  is  not  only  too  strict,  but 
is  likewise  unsound,  in  that  evidence  of  ownership  and  right 
of  possession  is  excluded  unless  it  relates  to  the  very  day 
the  complaint  is  filed  or  the  action  is  commenced.  Assuming 
counsel's  construction  of  the  two  Utah  cases  to  be  correct — 
and  prima  facie  at  least  such  is  the  case — ^the  rule  there  laid 
down  should  not,  except  for  cogent  reasons,  be  disregarded. 
If  a  departure  from  the  rule,  in  view  that  it  has  existed  in 
this  jurisdiction  for  some  time,  affected  or  might  affect, 
property  or  other  valuable  rights,  or  if  it  contravened  some 
fundamental  principle,  or  might  produce  injustice  by  mis- 
leading the  bar,  we  should  hesitate  long  before  departing 
from  it,  however  harsh  it  might  seem  to  be.  The  rule,  how- 
ever, merely  affects  a  question  of  practice  or  procedure,  and 
to  change  it  cannot  mislead,  much  less  harm,  any  lawyer 
or  any  whom  he  might  represent.  While,  no  doubt,  the 
adherence  to  former  decisions,  or  rules  laid  down  in  those 
decisions,  is  a  judicial  virtue,  it,  like  many  other  virtues, 
if  too  rigidly  enforced,  may  easily  transcend  into  a  vice. 
In  this  connection  we  remark  that  we  are  impressed  with 
what  is  said  by  Mr.  Justice  Field  in  the  case  of  Barden  v. 
Northern  Pacific  Railway,  154  U.  S.  at  page  322,  14  Sup.  Ct 
at  page  1036,  38  L.  Ed.  992,  where,  in  meeting  a  similar 
situation,  it  is  said: 

''It  is  more  important  that  the  court  should  be  right  upon  later  and 
more  elaborate  consideration  of  the  cases  than  consistent  with  previoos 
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declarations.    Those  doctrines  only  will  eventually  stand  which  bear  the 
strictest  examination  and  the  test  of  experience.'' 

We  are  all  of  one  mind  that  the  rule  promulgated  by  the 
Supreme  Court  of  California,  and  followed  by  this  court,  is 
unnecessarily  strict,  and  while  it  protects  no  rights,  it  may 
easily  produce  wrong  and  injustice,  and  will,  in  many  in- 
stances, necessarily  impose  both  public  and  private  incon- 
venience and  expense.  We  therefore  hold  that  in  case  owner- 
ship and  right  of  possession  of  the  property  in  question  is 
averred  in  the  present  tense  in  a  complaint,  the  plaintiff  may 
prove  such  ownership  and  right  of  possession,  although  the 
complaint  was  not  filed  on  the  day  it  was  verified  if  filed  in 
due  course  thereafter.  In  other  words,  that  where  in  a  claim 
and  delivery  action,  ownership  is  alleged  in  the  present 
tense,  it  may  be  proved,  as  in  other  cases  where  ownership 
is  a  controlling  issue.  The  decisions  in  the  cases  of  Savings 
Bank  v.  Peterson,  supra,  and  Chambers  v.  Emery,  supra,  so 
far  as  they  are  repugnant  to,  or  in  conflict  with,  the  views 
herein  expressed  are  hereby  overruled. 

The  defendant,  however,  also  insists  that  the  court  erred 
in  its  findings,  and  that  the  findings  on  certain  material 
questions,  in  the  language  of  his  counsel,  ''are  not 
sustained  by  and  are  contrary  to  the  great  weight  of  2 

the  evidence.''  It  is  not  contended,  nor  could  it  be  in 
view  of  the  evidence  contained  in  the  record,  that  there  is 
no  evidence  to  sustain  the  court's  findings.  Indeed,  de- 
fendant's counsel  in  his  brief  insists  that  under  the  evidence 
there  are  18  reasons  why  the  findings  should  have  been  in  his 
favor,  while  there  are  but  9  why  plaintiff  should  have  pre- 
vailed. The  trial  court,  whose  province  it  was  to  weigh  the 
evidence  and  to  pass  on  the  credibility  of  the  witnesses,  con- 
cluded that  plaintiff's  nine  reasons  should  prevail  rather 
than  defendant's  eighteen,  and  we  are  bound  by  the  court's 
conclusion  in  that  regard. 

It  is  also  urged  that  the  court  erred  in  permitting  plain- 
tiff to  answer  the  following:   ''State  whether  or  not  that  is 
the  same  steer  that  you  purchased  from  Mr.  Palmer."    The 
objection  interposed,  and  now  urged,  is  that  the  ques- 
tion calls  for  "the  conclusion  of  the  witness."    The         3 
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court  overruled  the  objection,  and  the  witness  answered  m 
the  aflBrmative.  Let  it  be  assumed  that  counsel  is  right  in 
his  contention,  yet,  in  view  of  the  whole  record,  and  inasmuch 
as  the  case  was  tried  to  the  court,  no  prejudicial  error  resulted, 
nor  could  result,  from  the  ruling  of  the  court.  We  remark 
that  the  only  question  involved  was  the  identity  of  a  certain 
steer.  Both  parties  claimed  the  steer  in  question,  and  the 
court  found  upon  sufficient  evidence  that  the  steer  belonged 
to  the  plaintiff,  and  not  to  the  defendant,  and,  so  far  as  we 
are  concerned,  that  finding  must  prevail. 

The  judgment  is  therefore  affirmed.     Plaintiff  to  recover 
costs. 

McCARTY,  CORPMAN,  THURMAN,  and  GIDEON.  JJ., 
concur. 


CLEARY  V.  DANIELS  (Price  River  Irr.  Co.  Intervener) 

No.  3063.    Decided  August  8,  1917.    Rehearing  denied  October  5, 
1917.     (167  Pac.  820.) 

1.  Waters  and  Water  Courses — Prescriptive  Rights — Period  of  Use 
OP  Water — SumciENCY  op  Evidence.  In  suit  over  the  right  to  use 
waters  of  a  spring,  evidence  held  to  show  that  there  was  only  a  certain 
part  of  each  year  within  which  defendant  had  used  and  could  use  the 
waters  from  the  spring  for  irri^tion.     (Page  498.) 

2.  Waters  and  Water  Ck)nRSES — ^Prescriptive  Right — Extent — 
Prevention  op  Use  by  Another.  Defendant,  having  a  prescriptiye 
right  to  use  the  waters  of  a  spring  for  irrigation  from  May  to  August, 
cannot  prevent  plaintiff  from  using  the  surplus  water  not  needed  by 
defendant.     (Page  500.) 

3.  Waters  and  Water  Courses — Prescriptive  Rights — Beneficial 
Use.  Though  defendant  had  a  prior  and  paramount  prescriptive 
right  to  use  waters  of  a  spring  for  irrigation  as  against  plaintiff,  she 
had  no  right  to  the  waters  except  as  she  put  them  to  a  beneficial  use. 
(Page  500.) 

4.  Waters  and  Water  Courses — Appropriation — Quantity.  Though 
the  prior  appropriator  of  water  acquires  the  right  to  use  it,  he  does 
not  obtain  title  to  any  specific  water,  merely  acquiring  the  right  to 
the  use  of  a  specific  quantity  of  water  for  a  limited  time  in  each  year 
or  during  the  whole  of  the  year;  though  the  owner  has  acquired  a 
prior  right  to  the  use  of  water,  yet  if  he  does  not  use  it  during  a 
portion  of  the  vear.  or  if  he  cannot  make  it  available  by  reason  of 
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natural  conditions,  ho  cannot  prevent  another  from  using  the  water 
while  he  cannot  use  it  or  make  it  available  for  use.     (Page  501.) 

5.  Waters  and  Water  Courses — ^Appropriation — Bight  to  Water — 
Sufficiency  of  Evidence.  In  suit  involving  the  waters  of  a  creek, 
evidence  held  to  support  the  findings  of  the  court  that  defendants 
and  an  intervener  were  entitled  to  the  use  of  all  the  waters. 
(Page  501.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  A.  B. 
Morgan,  Judge. 

Action  by  M.  J.  Cleary  against  Amelia  Daniels,  wherein 
the  Price  River  Irrigation  Company  intervened. 

Decree  for  defendant  and  intervener.    Plaintiff  appeals. 

Affirmed  in  part  and  Reversed  in  part,  and  cause  re- 
manded, with  directions. 

TTiurman,  Wedgwood  &  Irvine  for  appellant. 

Booth  &  Booth  for  defendant. 

M,  Thomas  for  intervener. 

FRICK,  C.  J. 


Plaintiff's  counsel,  in  their  abstract,  give  a  correct  synopsis 
of  the  allegations  of  the  complaint  in  the  following  words : 

''The  complaint  alleged  that  plaintiff  was  and  is  the  owner 
of  the  north  half  of  the  southeast  quarter  and  the  north  half 
of  the  southwest  quarter  of  section  25,  township  10  south, 
of  range  7  east,  Utah  County,  Utah. 

**That  there  is  a  small  spring  of  water  on  this  land  which 
plaintiff  at  considerable  expense  had  diverted  to  his  house 
for  domestic  use. 

**That  on  the  23d  day  of  June,  1915,  defendant  wrong- 
fully entered  upon  said  land  and  destroyed  plaintiff's  ditch 
and  means  of  diversion  of  said  water  and  turned  the  same 
down  the  hillside  into  a  canyon,  to  plaintiff's  damage  in  the 
sum  of  $200. 

'*  Plaintiff  prayed  for  damages  in  the  sum  of  $200  and  for 
an  injunction." 
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Defendant  in  her  answer  in  effect  denied  all  the  allegations 
of  the  complaint  except  that  there  is  a  spring  of  water  as 
described  in  the  complaint.  The  defendant,  however,  also 
set  up  the  right  to  use  the  waters  of  said  spring  by  prior 
appropriation  and  use  for  a  beneficial  purpose,  to  wit,  for 
the  purpose  of  irrigating  her  land;  and  she  further  alleged 
that,  if  the  plaintiff  is  the  owner  of  the  land  described  in  the 
complaint,  he  acquired  title  thereto,  and  especially  to  the 
waters  of  said  spring,  subject  to  the  rights  of  the  defendant 
to  use  the  same  for  the  purpose  aforesaid.  The  defendant 
prayed  judgment  that  the  plaintiff  take  nothing  by  his  action; 
that  she  be  adjudged  to  be  the  owner  of  the  waters  of  said 
spring  '*for  the  irrigation  of  her  said  lands  during  the  irri- 
gation season  and  for  watering  stock  during  the  whole  of  each 
year."  She  also  prayed  for  an  injunction,  and  for  general 
relief. 

The  plaintiff  replied  to  that  portion  of  the  answer  in  which 
is  stated  the  defendant's  right  to  the  waters  of  said  spring, 
and  he  restated  his  claims  thereto  and  reiterated  the  prayer 
of  his  complaint. 

The  Price  River  Irrigation  Company,  a  corporation,  here- 
inafter called  intervener,  filed  a  complaint  in  intervention  in 
which  it  claimed  all  the  waters  flowing  in  the  ravine  in  which 
said  spring  is  situated,  and  pleaded  two  decrees  theretofore 
entered  by  a  court  of  competent  jurisdiction  by  virtue  of 
which  it  claimed  the  right  to  said  waters. 

A  jury  was  impaneled  to  determine  the  question  of  dam- 
ages only,  and  the  court  disposed  of  the  whole  case  respecting 
the  rights  of  the  parties  to  the  waters  of  said  spring.  The 
court,  however,  also  directed  the  jury  to  return  a  verdict  of 
no  cause  of  action  in  favor  of  the  defendant  on  the  question 
of  damages.  The  court  entered  a  judgment  or  decree  in  favor 
of  the  defendant  and  the  intervener  and  enjoined  the  plaintiff 
from  interfering  with  the  waters  of  said  spring. 

The  plaintiff  appeals,  and  insists  that  the  court  erred  in  its 
findings  of  fact  and  conclusions  of  law  and  decree. 

The  plaintiff  directs  most  of  his  arguments  against  the 
findings  of  fact,  conclusions  of  law,  and  decree  in  favor  of 
the  intervener.    He,  however,  also  assails  the. findings  of  fact, 
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conclusions  of  law,  and  decree  in  favor  of  the  defendant. 
For  reasons  hereinafter  appearing,  we  shall  dispose  of  the 
appeal  against  the  defendant  first. 

The  spring  in  question  is  located  near  the  head  of  a  ravine 
which  in  the  findings  is  called  '  *  Daniels '  hollow. ' '  The  spring 
is  very  near  the  summit,  which  divides  the  watershed,  and 
the  ground  immediately  surrounding  the  spring  is  of  a  very 
wet  or  boggy  nature.  The  spring  is  located  on  the  side  of 
a  mountain  and  within  eight  or  ten  feet  of  the  bottom  of  the 
ravine  aforesaid.  All  of  the  waters  of  said  spring,  when 
mingled  and  in  connection  with  the  waters  produced  by  the 
melting  snow  and  the  waters  of  other  springs  situated  lower 
down  in  said  ravine  or  hollow,  the  court  finds  flow  down  said 
ravine  and  have  been  used  by  the  defendant  and  her  prede- 
cessors in  interest  for  more  than  35  years  preceding  the 
commencement  of  the  action  during  the  irrigation  season 
of  each  year  for  the  purpose  of  irrigating  the  pasture  and 
other  lands  of  the  defendant  which  are  located  down  the 
ravine  or  hollow  about  a  mile  and  a  half  from  the  spring. 
The  court  further  finds: 

**That  the  waters  from  said  *  Daniels'  hollow'  vary  in  their 

quantity  from  time  to  time,  and  at  times  there  is  more  than 

sufficient  water  flowing  down  the  said  'Daniels'  hollow'  to 

irrigate  the  portion  of  the  lands  of  the  defendant  which  have 

heretofore  been  irrigated  therefrom  and  at  such  times  of 

excess,  the  surplus  waters  of  said  'Daniels'  hollow'  flow  over 

and  across  the  lands  of  the  defendant  into  'White  river,'  which 

is  a  tributary  of  Price  river,  in  Carbon  County,  State  of  Utah. 
•    •    • 

"That  the  lands  of  the  defendant  are  of  a  porous  nature, 
and  they  require  large  quantities  of  water  to  irrigate  them; 
that  the  seepage  and  drainage  water  from  the  lands  of  the 
defendant  finds  its  way  into  White  river,  and  thence  into 
Price  river,  whither  said  lands  of  the  defendants  are  irrigated 
from  the  waters  of  said  'Daniels'  hollow'  or  from  other 
sources. 

"That  the  springs  arising  on  the  lands  of  plaintiff,  •  •  • 
and  called  in  this  action  the  'Cleary  spring,'  are  a  portion 
of  the  waters  of  said  'Daniels'  hollow,'  and  the  waters  from 
Vol.  50—32 
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said  spring  were  included  in  the  appropriation  of  said  waters 
by  said  James  A.  Bean,  and  the  use  of  the  waters  from  said 
'Cleary  spring'  has  been  continuous  and  uninterrupted  for 
the  irrigation  of  the  said  lands  of  the  defendant  during  the 
irrigation  season  of  each  and  every  year  since  the  year  1878, 
and  said  use  has  been  made  by  the  defendant  and  her  prede- 
cessors in  interest,  as  the  owners  of  said  lands  in  said  section 
30,  township  10  south,  of  range  8  east  •    •    • 

''That  the  plaintiff  has  no  rights  whatsoever  in  or  to  the 
waters  of  'Cleary  spring'  or  'Daniels'  hollow,'  but  the  defen- 
dant and  the  intervener  are  the  owners  of  the  right  to  use 
the  whole  of  the  waters  of  said  'Cleary  spring'  and  *  Daniels* 
hollow'  during  the  whole  of  each  and  every  year." 

Upon  the  foregoing  and  other  supplementary  findings  the 
court  made  its  conclusions  of  law  and  entered  its  decree  in 
which  it  decreed  that  the  defendant  had  the  primary  right 
to  the  use  of  the  waters  of  said  spring  for  the  purpose  of 
irrigating  twenty-five  acres  of  land,  and  permanently  en- 
joined the  plaintiff  from  interfering  with  the  waters  of  said 
spring  and  with  the  defendant  in  using  the  same. 

In  view  that  we  are  now  considering  the  appeal  as  it  affects 
the  defendant,  we  have  only  referred  to  the  findings  and 
decree  in  her  favor.  Counsel  for  appellant  insists  that  the 
findings  are  not  supported  by  the  evidence.  After  a  careful 
reading  of  the  evidence,  we  are  forced  to  the  conclusion  that, 
with  the  exceptions  hereinafter  to  be  noticed,  the  findings 
are  not  only  supported  by,  but  they  accord  with,  the  great 
weight  of  the  evidence.  It  is  not  practical  to  set  forth  the 
evidence,  and  it  must  suflSce  to  say  that  the  foregoing  is  our 
conclusion  as  we  gather  it  from  the  whole  evidence.  The  diflS- 
culty  with  the  findings  is  not  that  they  are  not  supported  by 
the  evidence,  but  it  is  that  in  some  respects  they  are  not 
specific  and  are  not  responsive  to  the  whole  evidence. 

For  example :  Both  the  findings  and  the  decree  are  general 
and  sweeping  with  respect  to  defendant's  right  to  use  the 
waters  of  the  spring  for  the  purpose  of  irrigation.  That  is, 
so  far  as  the  findings  and  decree  are  concerned,  there 
is  no  limit  of  time  fixed  within  which  the  defendant  1 
may  use  the  waters  of  the  spring ;  yet  the  evidence  is 
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beyond  question  that  there  is  only  a  certain  part  of  each  year 
within  which  the  defendant  has  used  and  can  use  the  waters 
from  said  spring.  Then  again,  the  evidence  is  beyond  dispute 
that  when  the  hot  summer  months  are  reached  the  waters 
of  said  spring  cease  to  flow  in  sufficient  quantity  to  be  avail- 
able to  the  defendant,  and  that  that  condition  continues  until 
the  spring  of  the  following  year  when  the  snows  begin  to  melt. 
In  other  words,  the  evidence  clearly  shows  that  during  the 
spring  and  early  summer  months,  reaching  into  the  month 
of  July,  or  later,  the  melting  snows  greatly  augment  the  flow 
of  water  from  the  spring  in  question,  and  that  the  flow  there- 
from continues  until  late  in  the  month  of  July,  some  witnesses 
put  it  as  late  as  the  latter  part  of  August.  The  evidence, 
however,  is  quite  convincing  that  as  a  general  rule  possibly  in 
July,  and  certainly  in  the  latter  part  of  August  in  each  year, 
the  waters  of  the  spring  are  not  available  to  the  defendant, 
for  the  reason  that  by  that  time  the  snow  waters  have  prac- 
tically all  disappeared,  and  there  is  not  sufficient  water  left 
to  flow  down  the  ravine  or  hollow.  When  that  time  arrives 
the  water  flowing  from  the  spring  disappears  by  evaporation 
and  by  sinking  into  the  earth  within  a  very  short  distance 
after  it  leaves  the  spring.  It  is  true  that  the  defendant 
contends  that  the  waters  from  the  spring  nevertheless  reach 
her  land,  which  is  a  mile  and  a  half  farther  down  the  hollow, 
by  underground  seepage.  There  are,  however,  two  answers 
to  that  contention.  The  first  one  is  that  there  is  nothing  save 
pure  speculation  to  support  the  contention,  while  there  is 
considerable  evidence  to  the  contrary ;  and  the  second  answer 
is  that  the  evidence  is  beyond  all  question  that  no  water 
reaches  the  defendant's  land  after  the  last  of  August.  While 
it  is  true  that  the  evidence  shows  that  there  are  puddles  stand- 
ing here  and  there  in  the  bottom  of  the  ravine,  yet  the  evi- 
dence is  conclusive  that  the  water  ceases  to  flow,  and  if  there 
is  a  slight  flow  it  does  not  extend  back  or  up  to  the  spring 
in  question.  The  defendant,  testifying  on  her  own  behalf, 
said: 

"Thfe  land  that  we  irrigate  at  the  ranch  is  a  black  loam. 
It  Mrill  not  raise  crops  without  irrigation.  We  commence 
using  all  of  the  water  from  Daniels'  hollow  about  the  1st  of 
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May.  We  continue  to  use  it  until  about  the  last  of  August" 
She  has  stated  the  fact  in  that  regard  as  favorable  to  her 
contention  as  any  witness,  and  more  favorable  than  some  of 
them.  There  is  a  period  of  time,  therefore,  between  the 
1st  day  of  September  of  one  year  and  the  1st  day  of 
May  in  the  following  year  that  the  defendant  has  not  2, 3 
used,  does  not  and  cannot  use,  the  waters  of  the  spring 
for  any  purpose.  While  it  is  true  that  in  her  prayer,  as  we 
have  seen,  she  claimed  the  waters  of  the  spring  for  the  entire 
year,  yet  there  is  not  a  word  of  evidence  in  support  of  that 
claim.  She  therefore  cannot  prevent  the  plaintiff  from  using 
the  water  when  she  cannot  use  it.  Long  on  Irrigation,  sec- 
tion 60,  p.  108.  As  before  stated,  therefore,  the  findings  of 
the  court  and  the  decree  are  too  sweeping  as  against  the 
plaintiff,  and  that  is  especially  true  with  regard  to  the  portion 
of  the  decree  containing  the  injunction.  While  it  is  true  that 
under  both  the  law  and  the  evidence  the  defendant  has  a 
prior  and  paramount  right  to  use  the  water  of  the  spring  as 
against  the  plaintiff,  yet  she  has  no  right  to  the  water  except 
as  she  puts  it  to  a  beneficial  use.  In  2  Kinney  on  Irrigation, 
etc.  (2d  Ed.)  section  648,  the  law  governing  springs  is  clearly 
and  tersely  stated  in  the  following  words: 

"The  waters  of  a  flowing  stream  may  be  appropriated  at  its  source 
in  a  spring,  as  well  as  the  waters  of  the  spring  itself.  •  •  •  Bat 
after  the  waters  of  a  spring  have  passed  into  a  stream  to  which  the 
rights  of  prior  appropriators  have  attached,  the  water  cannot  be  taken 
from  the  spring  to  their  injury  by  a  later  appropriator ;  and  it  is 
immaterial  whether  the  water  reaches  the  stream  by  percolation  or 
seepage. 

"And  again,  rights  cannot  be  acquired  to  the  waters  of  springs 
situated  along  the  channel  of  a  stream  and  naturally  flowing  into  it,  and 
which  constitute  its  direct  source  of  supply^  by  entering  upon,  cleaning 
out,  and  thereby  increasing  the  water  supply,  as  against  prior  appro- 
priators of  all  of  the  waters  of  the  stream.  But  where  the  spring  is  not 
a  source  of  supply  of  a  stream,  there  is  no  question  as  to  the  right  to 
appropriate  the  waters  thereof.  So  also  one  who  first  appropriates  the 
waters  of  a  spring  on  the  public  lands  may  continue  to  use  such  water  as 
against  one  who  subsequently  acquires  title  to  the  land  on  which  the 
spring  is  situated. '  *  ^ 

Under  the  law  and  the  evidence,  therefore,  the  defendant 
has  a  prior  right  to  the  use  of  the  waters  of  the  spring  during 
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the  months  of  May,  June,  July,  and  August  of  each  year, 
since  during  those  months  she  applies  the  same  to  a 
useful  purpose.  After  that  time,  however,  she  has  no  4, 5 
right  to  the  waters  of  said  spring  for  two  reasons: 
(1)  Because  she  no  longer  uses  the  water;  and  (2)  because 
the  waters  of  the  spring  th^  cease  to  flow  down  to  her  land, 
and  therefore  are  no  longer  available  to  her.  Notwithstand- 
ing the  fact,  however,  that  the  evidence  is  clearly  to  the 
foregoing  effect,  the  court  nevertheless  enjoined  the  plaintiff 
from  using  any  of  the  water  of  said  spring  for  any  purpose. 
In  that  regard,  as  we  have  shown,  the  findings  and  decree 
are  too  sweeping  and  are  wholly  unsupported  by  the  evidence. 
If  water  were  like  other  property  to  which  one  may  acquire 
absolute  title,  then,  as  a  matter  of  course,  the  owner  has  the 
right  to  prevent  all  interference  therewith  by  any  one,  and 
he  may  do  so  regardless  of  whether  he  himself  uses  the  prop- 
erty or  not.  The  decree  and  injunction  in  this  case  seem  to 
be  based  upon  that  theory.  Such  is,  however,  not  the  law 
with  respect  to  the  use  of  water.  Water  in  this  arid  region 
is  too  precious  to  be  wasted.  While  the  prior  appropriator 
acquires  the  right  to  use  he  does  not  obtain  title  to  any 
specific  water.  He  only  acquires  the  right  to  the  use  of  a 
specific  quantity  of  water  either  for  a  limited  time  in  each 
year  or  during  the  whole  of  the  year.  Although  the  owner 
has  acquired  a  prior  right  to  the  use  of  water,  yet  if  he  does 
not  use  it  during  a  portion  of  the  year,  or  if  he  cannot  make 
it  available  by  reason  of  natural  conditions  like  those  before 
stated,  he  cannot  prevent  another  from  using  the  water  during 
the  period  of  time  that  he  cannot  use  it,  or  make  it  available 
for  use.  While,  under  such  circumstances,  he  retains  all  of 
his  rights  to  the  water,  yet  he  may  not  insist  that  the  water 
be  wasted  merely  because  he  has  a  prior  right  to  use  it.  As 
a  matter  of  course,  under  such  circumstances,  the  one  who 
puts  the  water  to  a  beneficial  use  may  do  so  only  during  the 
time  the  first  appropriator  does  not  or  cannot  use  it,  and  the 
one  who  then  uses  it  may  make  no  use  thereof  which  will  in 
any  way  affect  the  quantity  or  quality  of  the  water  during 
the  period  of  time  the  first  appropriator  has  the  right  to 
its  use. 
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What,  then,  should  the  findings  and  judgment  be  in  this 
case  ?  Here  the  plaintiff  brings  an  action  for  damages  which 
he  claims  to  have  sustained  by  reason  of  the  defendant's 
interference  with  his  spring,  which  is  situated  entirely  on 
his  land.  While  the  defendant  denies  the  physical  acts  com- 
plained of,  she  also  claims  a  prior  and  exclusive  right  to  the 
use  of  the  water  flowing  from  the  spring,  and  therefore  insists 
that  she  has  not  interfered  with  any  of  plaintiff's  rights.  She 
also  proves  that  the  plaintiff  acquired  title  to  the  land  upon 
which  the  spring  is  situated  some  30  years  after  she  and  her 
predecessors  in  interest  used  the  waters  of  the  spring  for  a 
useful  purpose,  and  that  he  acquired  the  title  subject  to  her 
rights,  which  is  clearly  expressed  in  the  patent.  The  proof 
also  shows  that  the  contentions  of  the  defendant  are  true,  but 
it  also  shows  that  she  has  only  used  the  water  in  the  past 
(and  does,  and  can  only,  use  the  waters  flowing  from  the 
spring)  for  but  four  months  of  each  year.  The  evidence  is, 
however,  clear  that  the  •spring,  during  the  eight  months  of 
each  year  that  she  does  not  use  the  waters  therefrom,  never- 
theless discharges  a  small  quantity  of  water  which  can  be 
used  for  culinary  purposes  by  the  plaintiff.  True,  the  plain- 
tiff, in  seeking  to  make  use  of  the  waters  for  that  purpose, 
undertakes  to  entirely  exclude  the  defendant  from  making 
any  use  thereof.  Now,  the  evidence  discloses  that  on  the  6th 
day  of  July,  in  the  year  1916,  the  waters  discharged  from  the 
spring  amounted  to  about  four  gallons  per  minute.  That  was 
perhaps  more  than  its  normal  flow,  because  the  plaintiff  had 
dug  into  the  side  of  the  mountain,  and  thereby  had  augmented 
the  flow.  From  all  the  evidence  it  is  made  clear,  however, 
that  the  flow  from  the  spring  for  many  years  has  been  some 
amount  (some  years  more,  some  years  less),  between  the  1st 
day  of  September  of  one  year  and  the  1st  day  of  May  in  the 
following  year.  That  is  the  period  of  low  water,  and  it  also 
is  the  period  during  which  the  evidence  shows  the  defendant 
in  the  past  had  not  used  the  waters,  and,  in  consequence  of 
the  meager  flow  and  the  great  distance  that  the  spring  is 
situated  from  her  premises,  she  cannot  make  it  available  for 
use.  The  court,  however,  failed  to  make  a  finding  in  accor- 
dance with  the  evidence  that  the  defendant's  use  of  the  waters 
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from  the  spring  should  be  limited  to  the  four  months  com- 
mencing May  1st  and  ending  September  1st  of  each  year, 
and  also  failed  to  so  limit  her  rights  in  the  decree.  In  so  far 
as  the  findings  extend  the  defendant's  right  to  use  the  waters 
from  said  spring  during  the  period  of  time  aforesaid,  they 
are  not  supported  by  the  evidence,  and  in  so  far  as  the  decree 
denies  the  plaintiff  the  right  of  the  use  of  waters  from  said 
spring  during  the  whole  of  the  year,  the  decree,  under  the 
circumstances,  is  contrary  to  law.  As  between  the  plaintiff 
and  the  defendant,  therefore,  the  findings  and  decree  as  they 
now  exist  cannot  be  sustained.  As  to  them,  therefore,  the 
decree  should  be,  and  it  accordingly  is,  reversed;  and  the 
cause  is  remanded  to  the  district  court  of  Utah  County,  with 
directions  to  make  the  findings  of  fact  conform  to  the  evidence 
in  the  following  particulars:  To  make  findings  to  the  effect 
that  the  defendant  has  a  prior  right  to  the  use  of  all  of  the 
waters  from  said  spring  from  the  1st  day  of  May  to  the  1st 
day  of  September  of  each  year,  and  that  during  said  period 
of  time  the  plaintiff  has  no  right  whatever  in  or  to  the  waters 
flowing  from  said  spring  or  any  part  thereof;  that  from  the 
1st  day  of  September  in  each  year  to  the  1st  day  of  May  in 
the  following  year  the  plaintiff  has  the  right  to  take  and  use 
so  much  of  the  waters  of  said  spring  as  he  may  need  for 
household  or  culinary  purposes  in  his  home.  The  court  shall 
also  enter  a  decree  to  the  effect  that  in  using  the  waters  from 
said  spring  the  plaintiff  shall  in  no  way  interfere  with  said 
spring  or  do  any  act  or  thing  by  which  the  surface  flow 
thereof  or  the  underground  seepage  therefrom  shall  be  dimin- 
ished in  quantity  or  quality  during  the  period  of  time  com- 
mencing May  1st  and  ending  September  1st  of  each  year. 
The  court  is  also  directed  to  modify  any  other  part  of  the 
findings,  conclusions  of  law,  and  decree  that  may  be  necessary 
to  make  them  conform  to  the  foregoing  directions.  In  so  far 
as  the  findings,  conclusions  of  law,  and  decree  conform  to  the 
foregoing  modifications  and  directions  as  between  the  plaintiff 
and  the  defendant,  they  are  approved  and  affirmed. 

Plaintiff's  counsel,  however,  also  assail  the  findings  and 
decree  upon  the  ground  that  neither  the  quantity  of  the 
water  that  the  defendant  may  use  nor  the  amount  of  the  land 
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that  she  may  irrigate  is  definitely  fixed  in  the  findings  or 
decree.  In  view,  however,  that  the  plaintiff  in  his  complaint 
only  claims  the  waters  fiowing  from  the  spring,  and  in  view 
that  he  in  no  event  has  any  rights  to  the  waters  of  said 
spring,  except  for  the  period  of  time  and  for  the  purpose 
before  stated,  he  in  no  way  is  affected,  much  less  prejudiced, 
by  the  matters  last  complained  of,  even  though  it  were  held 
that  the  findings  and  decree  with  respect  thereto  are  too  gen- 
eral, a  matter  on  which,  for  the  reason  stated,  we  express  no 
opinion. 

Plaintiff,  however,  also  vigorously  assails  the  findings  and 
decree  in  favor  of  the  intervener.  As  to  the  rights  of  the 
intervener  the  court  found: 

''That  the  said  intervener,  both  by  its  pleadings  and  also 
by  stipulation  made  in  open  court,  admits  that  the  rights  of 
the  defendant  are  superior  to  the  rights  of  the  intervener  in 
and  to  the  waters  of  said  'Daniels'  hollow,'  and  that,  when- 
ever the  waters  of  said  'Daniels'  hollow'  are  not  more  than 
sufficient  to  irrigate  the  portion  of  the  lands  of  the  defendant 
which  she  has  heretofore  irrigated  from  said  hollow,  then  the 
defendant  is  entitled  to  turn  all  of  the  waters  of  said  hollow 
upon  her  said  lands  for  the  beneficial  irrigation  thereof." 

The  decree  follows  the  finding.  We  remark  that  in  view 
of  the  state  of  the  record  we  entertain  serious  doubts  respect- 
ing our  rights  to  review  the  assignments  of  error  as  against 
the  intervener.  For  the  reason,  however,  that  in  the  findings 
and  decree  all  the  rights  of  the  intervener  are  made  subject 
to  the  rights  of  the  defendant,  and  in  view  that  during  the 
period  of  time  from  September  1st  to  May  1st  of  the  following 
year  the  intervener  never  has  used,  nor  can  use,  the  waters 
from  said  spring,  and  for  the  reason  that  plaintiff's  right  to 
the  use  of  the  waters  of  said  spring  are  necessarily  limited, 
as  hereinbefore  stated,  and  hence  cannot  be  affected  by  said 
finding  or  decree,  we  express  no  opinion  respecting  our  power 
to  review  the  assignments  against  the  intervener.  If,  as 
counsel  contends,  however,  the  decree  in  favor  of  the  inter- 
vener in  so  far  as  it  can  possibly  affect  the  plaintiff  is  void 
because  not  supported  by  the  pleadings,  then  again  the  plain- 
tiff cannot  legally  be  affected  or  prejudiced  thereby. 
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For  the  reasons  stated,  and  to  the  extent  indicated,  the 
findings,  conclusions  of  law,  and  decree  are  modified,  and 
the  cause  is  remanded  to  the  district  court  of  Utah  County, 
with  directions  to  make  findings,  conclusions  of  law,  and 
enter  a  decree  in  conformity  with  the  directions  hereinbefore 
stated.  Each  party  is  required  to  pay  his,  her,  or  its  own 
costs,  as  the  case  may  be. 

McCARTY,  CORFMAN,  and  GIDEON,  JJ.,  concur. 
THURMAN,  J.,  not  participating,  disqualified. 


CLEARY  V.  DANIELS  et  al.    (Price  River  Irr.  Co. 
Intervener) 

No.  3062.    Decided  August  8,  1917.    On  petition  for  rehearing 
October  5,  1917.     (167  Pac.  825.) 

1.  Waters  and  Water  Courses — ^Diversion — Dahaqes — Supficienct 
or  EviDENOE.  On  counterclaim  for  damages  from  plaintiff's  diver- 
^on  of  water,  used  by  defendants  to  irrigate  their  lands,  evidence 
held  sufficient  to  support  the  findings  of  the  jury  that  defendants 
sustained  damages  in  the  sum  of  $266.     (Page  508.) 

On  Petition  for  Behearing 

2.  Waters  and  Water  Courses — Appropriation — Diversion — In- 
struction. The  suit  regarding  the  waters  of  a  creek,  wherein  defen- 
dants claimed  damages  by  plaintiff's  diversion,  an  instruction  that 
defendants  were  entitled  to  use  without  molestation  sufficient  of  the 
waters  of  the  creek  to  mature  whatever  crops  they  had  growing  on 
their  land  watered  from  the  creek,  so  if  the  jury  found  that  plaintiff 
interfered  with  defendant's  use  of  the  water  by  diverting  it,  and 
deprived  defendants  of  their  right  to  use  it,  defendants  would  be 
entitled  to  whatever  damages  the  preponderance  of  the  evidence 
showed  they  sustained  by  the  diversion,  did  not  submit  any  true  or 
correct  rule  by  which  the  damages  could  have  been  determined. 
(Page  512.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  A.  B. 
Morg<m,  Judge. 

Action  by  Annie  Cleary  against  Amelia  Daniels  and  Hannah 
Gallagher,  wherein  the  Price  River  Irr.  Co.  intervened. 

Judgment  for  defendant  and  intervener.  Plaintiff  appeals. 
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AFFraMED  in  part,  and  Reversed  in  part  and  new  trial 
ordered. 

Thurman,  Wedgwood  &  Irvine  for  appellant. 

Booth  &  Booth  for  respondent. 

M.  Thomas  for  intervener. 

GIDEON,  J. 

The  complaint  alleges  that  the  plaintiff  is  the  owner  of  a 
half  section  of  land  located  in  Utah  County,  and  that  such 
lands  are  barren  without  irrigation,  but  productive  with 
irrigation ;  that  to  obtain  water  to  irrigate  said  lands  plaintiff 
made  application  to  the  state  engineer  to  appropriate  2.3  cubic 
feet  per  second  of  the  waters  flowing  in  an  unnamed  creek 
near  said  lands;  that  under  that  application  she  became  the 
owner,  and  is  the  owner,  of  that  amount  of  water  in  said 
creek  from  April  1st  to  October  31st  of  each  year;  that  on 
the  22d  day  of  June,  1915,  and  prior  thereto,  defendants 
wrongfully  placed  a  dam  in  said  stream  and  diverted  the 
waters  from  plaintiff's  flume  and  ditch,  and  turned  the  same 
back  into  the  natural  channel  of  the  creek,  and  plaintiff  has, 
by  reason  thereof,  sustained  damages  by  loss  of  crops.  Plain- 
tiff asks  for  injunctive  relief  and  for  damages. 

Defendant's  answer  admits  the  filing  of  the  application 
by  the  plaintiff  in  the  state  engineer's  office,  denies  plaintiff's 
rights  to  any  portion  of  the  waters  of  said  creek,  and  denies 
any  damages  to  plaintiff  by  any  act  of  defendants.  Defen- 
dants affirmatively  allege  as  a  counterclaim  against  the 
plaintiff  that  they  are  the  owners  of  200  acres  of  land  located 
at  or  near  the  outlet  of  the  canyon  through  which  said  creek 
runs,  and  that  the  same  is  barren  without  irrigation,  but 
will  produce  valuable  crops  with  irrigation,  and  that  they 
and  their  predecessors  in  interest  have  continuously  used  all 
of  the  waters  of  said  creek  to  irrigate  the  lands  now  owned 
by  the  defendants  for  more  than  thirty  years  last  past,  and 
that  the  same  has  been  used  for  the  purpose  of  irrigating 
said  lands,  on  which  hay  and  other  crops  have  been  grown; 
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that  the  plaintiff,  in  the  month  of  June,  1915,  and  at  various 
other  times,  diverted  the  waters  from  the  natural  channel 
of  said  stream  and  turned  the  same  upon  plaintiff's  lands 
against  the  rights  of  the  defendants,  and  that  by  reason 
thereof  defendants  have  suffered  damages.  Defendants  ask 
for  a  decree  that  they  are  the  owners  of  the  right  to  the  use 
of  the  waters  .of  said  creek  for  irrigation  and  watering  of 
stock  during  the  entire  year,  that  plaintiff  be  enjoined  from 
interfering  with  such  use,  and  for  damages. 

The  reply  admits  that  plaintiff  diverted  the  waters  at  the 
point  mentioned  in  the  complaint;  alleges  that  she  had  the 
right  so  to  do;  denies  that  the  defendants  have  the  right  or 
title  to  the  use  of  said  waters,  and  denies  all  other  allegations 
of  defendants'  answer. 

The  Price  River  Irrigation  Company  filed  a  complaint  in 
intervention  in  which  it  claimed  all  the  waters  flowing  in  said 
stream,  and  pleaded  two  decrees  theretofore  entered  by  a 
court  of  competent  jurisdiction  by  virtue  of  which  it  claimed 
the  right  to  the  use  of  said  waters. 

A  jury  was  impaneled  to  determine  the  question  of  dam- 
ages.    The  other  issues  were  determined  by  the  court. 

The  litigation  here  involves  the  right  to  the  use  of  the 
waters  of  a  small  creek  running  through  and  out  of  what  is 
known  in  the  testimony  as  Hunter's  or  South  canyon.  The 
lands  of  the  defendants  lie  at  the  mouth  or  opening  of  this 
canyon,  and  the  canyon  extends  westerly  about  three  or  four 
miles  into  the  mountains  and  near  what  is  known  as  Soldier 
Summit.  The  stream  in  this  canyon  is  fed  from  springs  near 
its  head  and  along  its  course  and  by  melting  snows  in  the 
spring  and  early  summer.  During  the  melting  of  the  snow 
there  is  much  more  water  in  the  stream  than  at  any  other 
season  of  the  year.  The  plaintiff's  lands  are  located  near 
this  stream  a  mile  or  more  above  the  lands  of  the  defendants, 
and  are  so  located  that  the  waters  can  be  diverted  from  the 
stream  by  means  of  flumes  and  ditches  so  as  to  be  taken  upon 
the  lands  of  the  plaintiff.  The  jury  returned  a  verdict  assess- 
ing the  defendants'  damages  in  the  sum  of  $266,  and  the  court 
made  findings  and  conclusions  in  favor  of  the  defendants 
and  against  the  plaintiff,  and  awarded  the  defendants  the 
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right  to  the  use  of  sufiScient  of  the  water  of  said  creek  to 
irrigate  twenty-five  acres  of  land,  and  decreed  all  the  remain- 
der or  surplus  waters  to  belong  to  the  intervener,  the  Price 
River  Irrigation  Company,  and  that  the  plaintiff  had  no  right 
to  the  use  of  the  waters  of  said  stream.  The  court  enjoined 
plaintiff  from  in  any  way  interfering  with  or  diverting  any 
of  the  waters  of  said  Hunter's  canyon,  also  known  as  South 
canyon,  or  to  interfere  with  the  use  of  the  same  by  the  defen- 
dants or  intervener.  The  defendants  and  intervener  are  de- 
creed to  have  the  right  to  have  said  waters  flow  down  said 
canyon  unobstructed  to  the  lands  of  the  defendants  and  to 
White  river,  a  tributary  of  Price  river. 

From   that   judgment   plaintiff   appeals.     The   principal 
contention  of  the  plaintiff  is  that  the  findings  of  the 
court  and  its  judgment  are  not  supported  by  the  1 

testimony. 

The  court,  among  other  things,  made  the  following  findings : 

**  (5)  That  there  is  a  natural  stream  of  water  rising  in  and 
running  down  a  certain  hollow  or  canyon  lying  to  the  west 
of  the  lands  of  the  defendant,  said  hollow  or  canyon  having 
been  designated  in  this  action  as  'South  canyon'  or  'Hunter's 
canyon.' 

"  (6)  That  in  the  year  1878  one  James  A.  Bean,  being  then 
the  owner  of  a  squatter's  right  in  and  to  the  said  lands  of 
the  defendants,  was  using  the  same  for  a  pasture;  and  while 
so  using  the  said  lands  for  a  pasture  made  ditches  and  canals 
leading  from  the  stream  flowing  then  down  said  'Hunter's 
canyon,'  and  conducted  the  waters  therefrom  onto  a  portion 
of  the  said  lands  of  the  defendants,  and  used  the  said  water 
for  the  purpose  of  irrigating  the  said  lands  and  causing  the 
grass  and  other  vegetation  then  growing  on  said  lands  to 
grow  and  increase  in  growth." 

In  its  seventh  finding  the  court  traced  the  chain  of  title  or 
use  from  the  ownership  of  James  A.  Bean  to  the  defendants, 
and  concerning  the  amount  of  water  that  the  defendants  are 
entitled  to  use  makes  the  following  finding: 

"That  the  said  lands  of  the  defendants  are  of  a  porous 
nature,  and  they  require  large  quantities  of  water  to  irrigate 
them;   that  the  duty  of  water  upon  said  land  when  there  is 
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a  large  stream  flowing  thereon  is  70  acres  to  the  second  foot 
of  continuous  flow  of  water,  but  when  the  water  flowing  in 
said  canyon  is  not  to  exceed  one  cubic  foot  of  water  per 
second,  then  the  duty  of  water  upon  the  defendants'  lands 
is  not  to  exceed  25  acres  to  the  second  foot;  that  the  seepage 
and  drainage  water  from  the  lands  of  the  defendants  finds 
its  way  into  said  White  river  and  thence  into  Price  river; 
that  each  and  all  of  the  allegations  of  the  defendants'  counter- 
claim are  true." 

The  court  also  found: 

''That  the  intervener  is  the  owner  of  the  right  to  the  use 
of  all  the  waters  of  said  Hunter's  canyon  which  are  not  neces- 
sary for  the  use  of  the  defendants;  that  the  said  rights  of 
the  intervener  were  acquired  by  prior  appropriation  and  use 
for  beneficial  purposes,  and  are  superior  to  any  and  all  rights 
of  plaintiff  to  said  waters;  that  the  plaintiff  has  no  rights 
whatsoever  in  or  to  any  portion  of  the  waters  of  said  Hunter's 
canyon,  but  the  defendants  and  the  intervener  are  the  owners 
of  the  right  to  use  the  whole  of  the  waters  of  said  Hunter's 
canyon  during  the  whole  of  each  and  every  year;  that  the 
allegations  of  the  complaint  in  intervention  are  all  true." 

There  is  not  only  substantial  evidence  to  support  the.  find- 
ings of  the  court  so  far  as  the  rights  of  the  defendants  are 
concerned  in  and  to  the  use  of  the  waters,  but  its  findings 
are  supported  by  practically  all  of  the  testimony  taken  during 
the  trial.  The  decree  follows  the  findings  and  is  supported 
by  them. 

This  is  a  mountain  stream,  and,  except  during  the  spring 
and  early  summer  months,  has  very  little,  if  any,  water 
flowing  in  it.  The  testimony  is  that  from  the  latter  part  of 
June  and  on  during  the  remainder  of  the  year,  in  fact  up  till 
the  beginning  of  the  melting  of  the  snow  in  the  following 
year,  there  is  not  the  amount  of  water  running  down  this 
canyon  that  has  been  awarded  and  given  to  the  defendants. 
The  decree  awards  to  the  defendants  only  such  amounts  as 
are  named  in  the  court's  findings  as  necessary  to  irrigate 
their  lands. 

This  is  a  companion  case  to  M,  J.  Cleary  v.  Daniels,  50 
Utah,  494,167  Pac.  820,  decided  at  this  term.  The  assignments 
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of  error  directed  against  the  judgment  in  favor  of  the  inter- 
vener there  are  identical  with  those  directed  against  the 
judgment  in  favor  of  the  intervener  here.  The  remarks  of 
Mr.  Chief  Justice  Prick  made  in  the  opinion  in  that  case  with 
reference  to  the  rights  of  the  plaintiff  as  against  the  inter- 
vener are  applicable  to  the  state  of  the  record  in  this  case, 
and  are  therefore  adopted  and  applied  to  this  case. 

Complaint  is  also  made  that  the  findings  of  the  jury  are 
not  supported  by  any  testimony.  "Hie  testimony  of  Amelia 
Daniels  is  that  the  defendants  have  been  accustomed  to  har- 
vest from  this  particular  land  from  forty  to  fifty  tons  of  hay 
each  year;  that  in  the  year  1915  they  had  only  about  one- 
third  of  a  crop  of  hay,  and  that  the  cause  of  the  poor  crop 
was  want  of  suflScient  water  to  irrigate  the  land;  that  the 
shortage  of  water  was  due  to  interference  with  the  natural 
flow  of  the  stream  by  the  plaintiff ;  that  hay  in  the  year  1915, 
in  that  locality,  was  worth  $16  per  ton.  There  is  other  testi- 
mony in  a  measure  going  to  show  that  the  defendants  did 
sustain  damages,  and,  in  our  judgment,  it  is  sufficient  to 
support  the  findings  of  the  jury. 

We  are  satisfied  from  an  examination  of  the  record  that 
findings,  so  far  as  the  defendants  are  concerned,  are  amply 
supported.  It  follows  that  the  judgment  of  the  lower  court 
should  be  affirmed.  Such  is  the  order ;  appellant  to  pay  costs 
on  appeal. 

PRICK,  C.  J.,  and  McCARTY  and  CORPMAN,  JJ.,  con- 
cur.    THURMAN,  J.,  not  participating,  disqualified. 

ON  PETTnON  FOR  REHEARING 

GIDEON,  J. 

Appellant  has  filed  a  petition  for  rehearing  in  which  it  is 
strenuously  insisted  that  the  instruction  given  to  the  jury  at 
the  trial  in  the  lower  court  respecting  damages  to  which  the 
respondent  Amelia  Daniels  is  entitled,  by  reason  of  the  plain- 
tiff having  diverted  part  of  the  waters  of  the  stream  in  ques- 
tion during  the  summer  of  1915,  is  erroneous  and  did  not  give 
to  the  jury  any  correct  rule  by  which  to  estimate  such  dam- 
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ages,  if  any  were  sustained  by  such  respondent.  The  instruc- 
tion complained  of  is  as  follows: 

*' You  are  instructed  that  as  a  matter  of  law  the  defendants 
were  entitled  to  use,  without  molestation  from  the  plaintiff, 
sufficient  of  the  waters  of  said  South  canyon  or  Hunter's 
canyon  to  mature  whatever  crops  the  defendants  had  growing 
on  their  land  situated  near  the  mouth  of  said  canyon,  which 
had  been  and  were  being  watered  from  the  stream  flowing  out 
of  said  South  canyon  or  Hunter's  canyon.  So,  if  you  find 
from  the  preponderance  of  the  evidence  in  this  case  that  the 
plaintiff  interfered  with  defendants'  use  of  said  water,  as 
heretofore  defined,  by  diverting  the  water  of  said  canyon 
away  from  the  defendants,  and  deprived  the  defendants  of 
their  right  to  use  the  same,  then  the  defendants  would  be 
entitled  to  whatever  damages  the  preponderance  of  the  evi- 
dence shows  they  have  sustained  on  account  of  plaintiff's  said 
diversion  of  said  water." 

The  objections  to  that  instruction  and  the  assignment  of 
error  respecting  it  are  not  so  much  as  to  what  it  includes  but 
as  to  what  is  omitted  therefrom.  The  court  failed  to  instruct 
the  jury  what  quantity  of  water  respondent  was  entitled  to 
use  or  to  advise  the  jury  as  to  the  correct,  or  any,  rule  to 
guide  it  in  arriving  at  the  net  value  of  the  crops  lost,  or  by 
what  method  it  (the  jury)  should  or  could  fix  the  real  dam- 
ages, if  any,  sustained  by  the  respondent.  There  is  no  testi- 
mony in  the  record  as  to  the  cost  of  labor  necessary  to  harvest 
and  market  the  hay  or  as  to  the  cost  of  harvesting  and  stack- 
ing the  hay  upon  the  premises.  Neither  is  there  any  testi- 
mony as  to  the  cost  of  cultivating  and  irrigating  the  land  on 
which  the  crops  were  grown.  In  the  absence  of  some  proof 
as  to  these  facts,  there  was  nothing  before  the  court  or  jury 
by  which  the  actual  damages  sustained  by  respondent  could 
be  determined.  Had  there  been  testimony  proving,  or  tend- 
ing to  prove,  such  facts,  instructions  should  have  been  given 
advising  the  jury  to  consider  the  same  in  determining  the 
loss  to  respondent  by  failure  of  her  crops  to  mature  if  such 
failure  was  the  result  of  the  wrongful  taking  by  appellant 
of  water  to  which  she,  the  respondent,  was  entitled. 
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Our  attention  being  more  particularly  directed  to  the  ques- 
tion of  the  ownership  of  the  water  involved,  this  particular 
assignment  of  error  was  not  given  the  attention  it 
should  have  been  given  in  the  original  opinion.    We  2 

are  now  satisfied,  for  the  reasons  indicated,  that  the 
instruction  did  not  submit  to  the  jury  any  true  or  correct 
rule  by  which  the  damages,  if  any,  could  have  been  deter- 
mined. 

The  former  order  of  this  court  is  modified  to  read  as  fol- 
lows: The  judgment  of  the  lower  court  is  affirmed  so  far  as 
the  ownership  and  use  of  the  water  of  the  creek  in  question 
is  concerned,  but  that  part  of  the  judgment  awarding  defen- 
dant Daniels  damages  against  the  plaintiff  is  reversed,  and, 
as  to  that,  a  new  trial  is  granted.  Neither  party  to  recover 
costs  on  this  appeal.    Rehearing  denied. 

PRICK,  C.  J.,  and  McCARTY  and  CORFMAN,  JJ.,  con- 
cur.    THURMAN,  J.,  not  participating,  disqualified. 


PARROTT  BROS.  VO.  v.  OGDEN  CITY 

No.  3045.    Decided  June  27,  1917.    Rehearing  denied  October  5, 
1917.     (167  Pac.  807.) 

JuBOHENT — Conclusions  or  Law  and  Finihnos.  Where,  had  the 
court  rendered  judgment  .in  accordance  with  its  findings^  the  judg- 
ment for  plaintiff  would  have  been  for  $1,742.98,  rather  than  for 
$671.50,  with  interest,  for  which  judgment  was  rendered,  the  court's 
conclusions  of  law,  palpably  at  variance  with  the  findings,  and  its 
failure  to  render  judgment  in  accordance  with  its  findings  were 
error ;  the  conclusions  of  law  must  be  predicated  upon  and  find  their 
support  in  the  findings,  and  the  judgment  must  follow  the  conclusions 
of  law.     (Page  514.) 

Appeal  and  Erbob — ^Variance  between  Findings  and  Ck)NCLUsi0N8 
OF  Law — ^Disposition  op  Case.  Where  the  conclusions  of  law  are 
palpably  at  variance  with  the  findings  as  to  the  amount  of  plaintiff 's 
recovery,  the  Supreme  Court,  on  plaintiff's  appeal,  wiU  order  the 
lower  court  to  set  aside  its  erroneous  conclusions  of  law  and  to  sub- 
stitute conclusions  entitling  plaintiff  to  a  judgment  in  accordance 
with  the  express  findings  of  fact,  also  to  enter  such  judgment.  (Page 
514.) 
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Api)eal  from  District  Court,  Second  District;  Hon.  J.  A. 
HoweU,  Judge. 

Suit  by  Parrott  Bros.  Company,  a  corporation,  against 
Ogden  City,  a  municipal  corporation. 

Judgment  for  plaintiflf.    Plaintiff  appeals. 

Cause  remanded  with  instructions  to  amend  conclusions 
of  law  and  judgment. 

C.  R,  HolUngsworth  and  Wade  M,  Johnson  for  appellant. 

E,  T.  Hulaniski  and  J,  C.  Littlefield  for  respondent. 

CORFMAN,  J. 

Plaintiff  brought  suit  in  the  district  court  of  Weber  County 
to  recover  of  the  defendant  $1,775.78  on  a  verified  claim  for 
work  and  materials  alleged  to  have  been  furnished  in  the 
construction  of  street  pavement  under  contract.  Trial  was 
had  before  the  court  without  a  jury,  whereupon  the  court, 
after  hearing  the  testimony,  made  its  findings  of  fact,  con- 
clusions of  law,  and  rendered  judgment  against  the  defendant 
in  plaintiff's  favor  for  the  sum  of  $671.58,  together  with 
interest  and  costs  of  suit.    Plaintiff  appeals. 

The  appellant  assails  the  conclusions  of  law  and  the  judg- 
ment of  the  trial  court  upon  the  ground  that  they  were  not 
predicated  upon  the  court's  findings  of  fact;  and  this  ques- 
tion is  the  only  one  raised  on  the  appeal  and  now  properly 
before  this  court  for  determination. 

The  findings  in  question,  so  far  as  material  here,  are  as 
follows : 

**That  this  plaintiff  assumed  the  obligations  and  liabilities 
of  said  contract,  relying  upon  the  stipulations  of  said  con- 
tract that  the  above  work  provided  for  therein  and  the  above 
material  required  to  be  furnished,  as  therein  provided,  was 
in  fact  to  be  done  and  furnished  and  paid  for  by  the  defen- 
dant, and  said  defendant  knew  that  this  plaintiff  entered 
upon  said  contract  and  agreed  to  do  the  said  work  and  furnish 
the  material  therein  provided  in  reliance  upon  the  terms  and 
Vol.60— 33 
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provisions  thereof,  hereinbefore  mentioned;  that  after  said 
plaintiff  had  entered  upon  said  work  the  defendant  refused 
to  permit  plaintiff  to  construct  said  50  cubic  yards  of  concrete 
waterways,  and  to  furnish  and  put  in  place  said  material 
above  mentioned,  or  any  portion  thereof,  and  thereby  de- 
prived plaintiff  of  the  profits,  which  would  have  amounted  to 
the  sum  of  $880,  accruing,  or  which  would  have  accrued  to  it, 
from  doing  said  work  and  furnishing  said  material,  to  its 
damage  in  the  sum  of  $880,  no  part  of  which  has  been  paid 

*'That  the  said  contract,  with  specifications  thereto  attached 
and  made  a  part  thereof,  provided  that  all  contraction  and 
expansion  joints  should  be  filled  with  asphaltum  cement.  That 
after  entering  upon  said  work,  plaintiff  was,  by  the  defendant, 
directed  and  required  to  and  did,  in  lieu  of  the  asphaltum 
cement  for  said  contraction  and  expansion  joints  as  provided 
for  in  said  contract,  purchase,  obtain,  and  use  7,656  feet  of 
expansion  felt,  at  an  expense  to  the  plaintiff  in  the  sum  of 
$382.80,  and  to  plaintiff's  damage  in  said  sum  of  $382.80,  no 
part  of  which  has  been  paid.  That  the  defendant  in  its 
answer  admits  that  there  is  due  from  it  to  the  plaintiff  the 
sum  of  $191.40  of  said  sum  of  $382.80." 

As  to  the  first  finding  above,  the  conclusion  of  law  by  the 
court  was: 

*'That  the  plaintiff  is  not  entitled  to  recover  judgment 
against  the  defendant  for  its  loss  of  profits  in  the  sum  of  $880 
for  and  on  account  of  the  defendant  refusing  to  permit  the 
plaintiff  to  do  the  work  and  furnish  the  material  as  set  forth 
in  the  fourth  finding  of  fact." 

As  to  the  second  finding  above,  the  conclusion  of  law 
reached  by  the  court  was : 

**That  the  plaintiff  is  entitled  to  recover  judgment  against 
the  defendant  for  the  sum  of  $191.40  only,  for  the  tarred  felt 
placed  in  the  expansion  and  contraction  joints  of  said  con- 
crete pavement,  as  set  forth  in  the  sixth  finding  of  fact," 

The  record  clearly  shows  that,  had  the  court  rendered  its 
judgment  in  accordance  with  its  findings  above  set  forth, 
the  judgment  for  the  appellant  would  have  been  for  $1,742.98 
rather  than  for  $671.58,  with  interest  from  August  5, 
1914;  and  appellant  assigns  to  be,  and  now  contends      1,2 
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that  the  court's  conclusions  of  law  and  failure  to  render 
judgment  in  accordance  with  its  findings  of  fact  were  error. 
We  must  agree  with  this  contention.  It  is  fundamental 
that  the  conclusions  of  law  must  be  predicated  upon  and  find 
their  support  in  the  findings  of  fact,  and  the  judgment  must 
follow  the  conclusions  of  law ;  and  where,  as  here,  the  conclu- 
sions of  law  are  so  palpably  at  variance  with  the  findings, 
there  is  no  alternative  but  to  order  and  require  the  lower 
court  to  set  aside  its  erroneous  conclusions  of  law  and  sub- 
stitute conclusions  that  will  entitle  the  appellant  to,  and  enter, 
a  judgment  in  accordance  with  its  express  findings  of  fact. 

It  is  therefore  ordered  that  this  cause  be  remanded  to  the 
district  court  of  Weber  County,  with  instructions  that  the 
conclusions  of  law  and  judgment  be  amended  in  conformity 
with  the  views  and  findings  of  this  court  herein  expressed. 
Costs  to  appellant. 

PRICK,  C.  J.,  and  McCARTY  and  THURMAN,  JJ., 
concur. 

GIDEON,  J.,  being  disqualified,  took  no  part  in  the  con- 
sideration of  the  foregoing  opinion. 


JENSEN  V.  ANDERSON 

No.  3043.  Decided  July  10,  1917.  Rehearing  denied  October  6, 
1917.  (167  Pac  811.) 
1.  Landlord  and  Tenant — Renting  on  Shares — Actions — Pleading. 
In  an  action  instituted  August  6th,  the  complaint  alleged  an  oral 
agreement  between  plaintiff  and  his  tenant  for  the  division  of  a  crop 
of  wheat;  that  defendant  on  the  5th  and  6th  days  of  August 
threshed  2,382 1/^  bushels  of  wheat;  that  as  it  was  threshed  plaintiff 
was  the  owner  and  entitled  to  the  immediate  possession  of  one-fourth 
thereof;  that  on  such  days  he  demanded  one-fourth  of  the  grain 
which  was  all  similar  in  kind  and  capable  of  division ;  that  defendant 
wrongfully  obtained  possession  thereof,  and  unlawfully  continued  in 
possession,  and  wrongfully  detained  the  grain ;  that  before  the  com- 
mencement of  the  action,  and  on  August  5th  and  6th  plaintiff 
demanded  596  bushels,  or  one-fourth  of  the  crop ;  and  that  defendant 
unlawfully  withheld  and  detained  all  of  the  crop.    Held,  that  the 
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complaint  sufGiciently  showed  plaintiff's  right  to  and  immediate 
possession  of  the  property  at  the  time  of  the  institution  of  the  action. 
(Page  518.) 

2.  EviDENOE — ^Parol  EVIDENCE — SUBSEQUENT  AoBEEMENTS.  Where  a 
lease  provided  as  to  the  years  1912  to  1916,  indnsivey  that  the  lessee 
should  plow  and  crop  the  whole  farm  every  alternate  year,  that  he 
should  have  the  whole  of  the  first  and  second  crops  harvested  in  the 
years  1912  and  1914^  and  that  out  of  the  third  crop  to  be  grown  and 
harvested  in  1916  he  should  pay  a  rental  equal  to  one-fourth  of  the 
crop,  proof  of  a  subsequent  parol  agreement  that  a  crop  should  be 
grown  in  1915,  and  divided  between  the  parties,  did  not  vary  or 
contradict  the  terms  of  the  written  lease,  but  was  an  additional 
agreement  respecting  a  crop  not  contemplated  by  the  lease.  (Page 
519.) 

3.  Landlord  and  Tenant — ^Bentino  on  Shabss — ^Lsasb— Oonsidera- 
TION  FOB  MoDEracATiON.  If  any  consideration  for  such  parol  con- 
tract other  than  the  mutual  promises  of  the  parties  was  required,  the 
right  given  the  tenant  to  cultivate  the  premises  and  harvest  the  crop 
during  1915  ccmstituted  a  consideration  therefor.     (Page  519.) 

4.  Appeal  and  Ebbok— Harmless  Ebbob^-Instbuotions.  O.  leased  a 
farm  to  defendant  to  be  plowed  and  cropped  every  alternate  year, 
the  first  two  crops  to  belong  to  defendant  and  the  third,  to  be  grown 
and  harvested  in  1916,  to  be  divided.  O.  sold  the  farm  to  plaintiff, 
and  plaintiff  sued  for  possession  of  a  part  of  a  crop  grown  in  1915, 
asserting  a  parol  contract  for  the  raising  of  such  crop  and  a  division 
thereof.  The  court  charged  that  the  jury  were  to  determine  the 
action  under  the  terms  of  the  lease,  and  that  if  they  found  that  its 
terms  were  ambiguous,  then  the  construction  as  placed  thereon  by 
plaintiff  and  defendant  was  to  control.  Held,  that  while  this  instruc- 
tion may  have  been  outside  the  issues,  it  was  not  prejudicial  error, 
where  practically  all  the  testimony  bore  on  the  question  of  whether 
there  was  such  a  parol  agreement  as  plaintiff  alleged,  there  was  suffi- 
cient evidence  on  this  point  to  support  a  verdict  for  plaintiff,  and 
the  court  further  charged  that  the  jury's  duty  was  to  determine  the 
ownership  of  one-fourth  of  the  crop  harvested  in  1915,  and  that  if 
they  found  such  ownership  to  be  in  plaintiff,  their  verdict  should  be 
for  him.     (Page  520.) 

Appeal  from  District  Court,  First  District ;  Hon,  J.  Z>.  CaU, 
Judge. 

Action  by  Jacob  Jensen  against  P.  M.  Anderson. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 
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Geo.  Hdlverson  for  appellant. 

W.  J,  Lowe  and  B,  C.  Call  for  respondent. 

GIDEON,  J. 

This  is  an  action  instituted  by  the  plaintiff  to  recover  from 
the  defendant  596  bushels  of  wheat,  or  the  value  thereof, 
alleged  to  be  $540.  The  complaint  alleges  that  one  0.  J. 
Olson  was  the  owner  of  81  acres  of  land  in  Box  Elder  County 
in  April,  1911 ;  that  thereafter,  on  or  about  the  16th  day  of 
January,  1914,  Olson  sold  and  conveyed  said  premises 
to  the  plaintiff,  Jacob  Jensen;  that  on  April  1,  1911,  Olson 
leased  the  premises  to  the  defendant,  P.  M.  Anderson,  for 
a  term  of  5  years  and  6  months,  making  the  lease  terminate 
on  October  1,  1916.  The  agreement  of  the  parties,  as  con- 
tained in  said  lease,  is  as  follows: 

**0.  J.  Olson  agrees  to  furnish  material  and  fence  said 
tract  of  land  during  the  autumn  of  1911.  P.  M.  Anderson 
agi*ees  to  plow,  clear  and  bum  all  brush,  cultivate,  furnish 
all  seed,  and  seeding  the  whole  tract  of  land  during  the  year 
1911.  It  is  also  agreed  that  P.  M.  Anderson  shall  pay  no 
part  or  portion  to  0.  J.  Olson  of  the  first  and  second  crops 
respectively  that  will  be  harvested  in  the  years  1912  and  1914, 
while  out  of  the  third  crop,  which  will  be  grown  and  harvested 
in  the  year  1916,  P.  M.  Anderson  shall  pay  a  rental  to  0.  J. 
Olson,  the  amount  of  equal  to  one-fourth  of  the  whole  crop 
grown  and  harvested  and  threshed  from  said  land,  said  one- 
fourth  shall  be  clear  and  free  of  all  expenses.  Mr.  P.  M. 
Anderson  agrees  to  plow  and  crop  the  whole  tract  of  eighty- 
one  acres  every  alternate  year  during  the  term  of  this  lease 
as  given  above." 

It  is  alleged  in  the  complaint  that  subsequent  to  the  con- 
veyance to  the  plaintiff  an  oral  agreement  was  entered  into 
between  the  plaintiff  and  the  defendant,  whereby  the  defen- 
dant agreed  to  farm  and  cu|livate  the  premises  for  the  season 
of  1915,  and  give  the  plaintiff  one-fourth  of  the  crop  har- 
vested thereon  during  that  year ;  that  during  the  summer  of 
1915  the  defendant  harvested  the  crop  growing  upon  the  land. 
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and  on  the  5th  and  6th  days  of  August,  1915,  threshed  2,383V^ 
bushels  of  wheat;  that  the  plaintiff  was  the  owner  and  enti- 
tled to  the  immediate  possession  of  one-fourth  of  the  said 
grain,  and  on  both  the  5th  and  6th  days  of  August,  1915, 
demanded  from  the  plaintiff  one-fourth  of  the  amount  of 
wheat  threshed,  and  further  alleged  that  as  the  grain  was 
threshed  the  defendant  wantonly,  wrongfully,  and  unlaw- 
fully obtained  possession  of  the  same  against  the  will  and 
consent  of  plaintiff,  and  has  continued  since  said  dates  to 
wrongfully  and  unlawfully  retain  possession  of  the  same  from 
the  plaintiff  against  plaintiff's  will.  A  general  demurrer  was 
filed  to  that  complaint  on  the  ground  that  it  does  not  state 
facts  suflScient  to  constitute  a  cause  of  action.  After  over- 
ruling the  demurrer  an  answer  was  filed,  admitting  the  exe- 
cution of  the  lease,  the  ownership  of  the  land  in  Olson  at 
that  time,  and  the  subsequent  transfer  of  the  same  to  the 
plaintiff  herein,  and  denying  all  other  allegations  of  the 
complaint.  A  trial  was  had  to  a  jury,  which  resulted  in  a 
verdict  for  the  plaintiff,  awarding  him  possession  of  the 
wheat. 

Appellant  first  attacks  the  suflSciency  of  the  complaint,  and 
it  is  contended  that  as  this  is  a  suit  for  the  recovery  of 
personal  property,  the  complaint  fails  to  show  a  right 
in  plaintiff  to  the  immediate  possession  of  the  property  1 

upon  the  date  of  instituting  the  action.    The  original 
complaint  was  filed  August  6,  1915.    The  allegations  in  the 
second  amended  complaint,  upon  which  the  issues  were  tried, 
among  others,  are  as  follows: 

'*That  during  the  summer  of  1915,  the  said  defendant  har- 
vested the  crops  growing  upon  said  premises,  and  on  the  5th 
and  6th  days  of  August,  1915,  threshed  2,383y2  bushels  of 
wheat  from  said  grain  grown  upon  said  premises. 

"That  as  said  grain  was  threshed,  the  plaintiff  was  the 
owner  of  and  entitled  to  the  immediate  possession  of  one- 
fourth  thereof,  and  that  on  the  said  5th  and  6th  days  of 
August,  1915,  the  plaintiff  demanded  of  the  defendant  one- 
fourth  of  said  grain,  which  was  all  similar  in  kind  and 
capable  of  division.  • 
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**That  as  said  grain  was  threshed,  as  aforesaid,  the  defen- 
dant wantonly,  wrongfully,  and  unlawfully  obtained  posses- 
sion of  said  wheat,  and  all  thereof,  without  the  plaintiff's 
consent,  and  now,  and  at  all  times  since  said  taking,  wrong- 
fully and  unlawfully  continues  in  the  possession  of  said 
grain,  and  wrongfully  detains  the  same  from  plaintiff,  against 
plaintiff's  will  and  without  his  consent. 

"That  before  the  commencement  of  this  action,  to  wit,  on 
the  5th  and  6th  days  of  August,  1915,  and  while  the  defen- 
dant was  in  the  possession  of  all  of  said  wheat,  the  plaintiff 
demanded  of  the  defendant  possession  of  596  bushels  of  said 
wheat,  or  one-fourth  of  the  total  amount  of  said  crop. 

**That  said  defendant  still  unlawfully  and  wantonly  with- 
holds and  detains  all  of  said  crop,  including  plaintiff's  one- 
fourth  thereof,  from  the  possession  of  the  plaintiff,  to  his 
damage  in  the  sum  of  $540." 

The  allegations  of  oMmership  and  right  of  possession  in 
plaintiff,  together  with  the  further  allegation  that  the  pos- 
session is  unlawfully  continued  on  the  part  of  the  defendant, 
are  equivalent  to,  and  contain,  at  least,  by  necessary  inference 
or  deduction,  an  allegation  that  the  plaintiff  was  entitled  to 
the  immediate  possession  of  the  property  at  the  tiitie  of  insti- 
tuting the  suit.  In  addition  it  is  alleged  specifically  that  a 
demand  was  made  for  the  possession  of  the  property,  and 
possession  refused  on  the  6tfi  day  of  August,  and  on  that 
day  the  complaint  was  filed.  I  do  not  see  how  an  allegation 
more  specifically  showing  a  right  in  plaintiff  to  the  immediate 
possession  of  the  property  upon  the  date  of  instituting  the 
action  could  have  been  made.  Smith  v.  Wisconsin  Inv.  Co., 
114  Wis.  151,  89  N.  W.  831. 

Objection  is  further  made  that  testimony  was  permitted 
to  be  introduced  violating  the  terms  of  a  written  agreement ; 
that  the  lease  in  question  covered  a  period  of  five  years,  and 
that  any  testimony  showing  an  agreement  between  the 
plaintiff  and  defendant  in  July,  1914,  relating  to  the  2, 3 
crop  to  be  grown  upon  the  premises  in  1915,  was  con- 
tradictory of  and  varied  the  terms  of  a  written  instrument. 
An  examination  of  the  lease,  as  hereinbefore  set  out,  will 
show  that  it  was  never  in  the  contemplation  of  the  original 
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parties  to  that  agreement  that  a  crop  should  be  grown  upon 
the  premises  during  the  year  1915.  It  seems  to  have  been 
the  intention  that  a  crop  should  be  grown  each  alternative 
year,  and  that  the  lessee,  the  defendant,  was  entitled  to  the 
full  harvest  for  the  years  1912  and  1914,  and  that  the  **  third 
crop"  to  be  grown  thereon  in  the  year  1916  should  be  divided, 
one-fourth  to  the  landowner  and  three-fourths  to  the  tenant. 
Nothing  is  said  in  the  lease  about  a  crop  on  the  premises  in 
1915,  and  any  agreement  made  between  plaintiff  and  defen- 
dant in  July,  1914,  respecting  the  crop  of  1915  was  not  in 
any  way  at  variance  with  or  contradictory  of  the  terms  of  a 
written  agreement.  In  fact,  it  was  simply  an  additional 
agreement  respecting  a  crop  to  be  grown  in  a  year  not  con- 
templated by  the  original  parties  to  the  lease.  The  considera- 
tion for  the  parol  contract,  if  any  consideration  was  required 
save  the  mutual  promises  of  the  parties,  was  the  right  that  the 
tenant  was  given  to  cultivate  the  premises  and  harvest  a  crop 
during  1915.    24  Cyc.  813. 

Complaint  is  also  made  of  this  instruction  given  by  the 
court: 

**You  are  instructed  that,  under  the  terms  of  the  lease 
entered  into  between  O.  J.  Olson  and  the  defendant,  the 
defendant  was  entitled  to  two  crops,  and  as  to  the 
third  crop,  Olson  was  to  have  an  interest  therein,  as  in  4 

the  said  lease  provided.     You  are  to  determine  this 
action  under  the  terms  of  the  lease,  and  if  you  find  that  the 
terms  thereof  are  ambiguous,  then  the  construction  as  placed 
thereon  by  the  plaintiff  and  the  defendant  is  to  control" 

Objection  is  made  that  that  instruction  was  outisde  the 
issues,  and  "that  it  submitted  to  the  jury  the  whole  case 
upon  the  lease  from  Olson  to  the  appellant,  and  1^  it  (the 
jury)  to  determine  whether,  under  the  terms  of  the  lease, 
respondent  was  entitled  to  recover,"  and  that  by  so  doing 
the  court  ignored  the  issues  made  by  the  complaint  and 
answer.  It  may  be  doubted  whether  the  question  therein 
submitted  to  the  jury  was  within  the  issues,  but  the  court 
proceeded  in  the  next  instruction  (No.  5)  to  teU  the  jury  that 
their  duty  was  to  determine  the  ownership  of  the  596  busheb 
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of  wheat,  being  one-fourth  of  the  crop  harvested  in  1915  upon 
the  land  described  in  the  complaint,  and  that  if  they  found 
that  ownership  to  be  in  plaintiff  their  verdict  should  be  for 
plaintiff  and  against  defendant.  An  examination  of  the 
record  shows  that  practically  all  the  testimony  introduced 
bore  directly  on  the  one  issue  as  to  whether  there  was  an 
agreement  made  between  plaintiff  and  defendant  in  July, 
1914,  respecting  the  division  of  the  crop  to  be  harvested  on 
the  premises  in  the  year  1915,  and  that  issue  was  the  one 
considered  and  determined  by  the  jury.  It  will  not  be 
contended  that,  unless  errors  in  law  were  made  in  the  sub- 
mission of  the  question  to  the  jury,  there  is  not  sufficient 
evidence  in  the  record  to  support  the  verdict.  In  fact  an 
examination  of  the  entire  record  shows  that  the  great  pre- 
ponderance of  the  testimony  does  support  the  allegations  in 
the  complaint  that  such  a  contract  was  made,  and  that  fact 
is  not  disputed  by  any  witness  except  the  appellant  himself. 
There  appears  to  be  no  prejudicial  error  in  the  record, 
and  the  judgment  is  therefore  affirmed.  Respondent  to  re- 
cover costs. 

PRICK,  C.  J.,  and  McCARTY,  CORPMAN,  and  THUR- 
MAN,  JJ.,  concur. 


OLSEN  V.  TRIANGLE  MINING  CO. 

No.  2979.    Decided  April  27,  1917.    Behearing  denied  October  6, 
1917.     (167  Pae.  813.) 

1.  Pleading — Matters  in  Issue  Under  Pleadings — Immaterial  Evi- 
dence. While  it  was  not  material  whether  defendant  was  an  owner 
of  the  mining  property  where  plaintiff  was  rendering  services  at  the 
time  of  the  accident,  where  ownership  was  alleged  by  plaintiff  and 
denied  by  defendant  the  court  did  not  err  in  allowing  defendant  to 
show  that  its  interest  in  the  property  was  a  leasehold.    (Page  527.) 

2.  Master  and  Servant — Hazardous  Undertakings — ^Duty  to  Warn. 
If  plaintiff  was  not  skilled  in  the  use  of  powder  in  blasting,  he 
should  have  informed  defendant  mining  company  thereof,  as  it  had 
the  right  to  assume  that  plaintiff  in  offering  his  services  had  suffi- 
cient knowledge  and  skill.     (Page  528.) 

3.  Master  and  Servant — Rules — Hazardous  Undertakings.  A 
master  is  not  justified  in  conducting  a  hazardous  and  complicated 
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business  without  some  system  of  rules  and  regulations  calculated  to 
lessen  the  risks  his  servants  will  necessarily  incur  while  engaged  in 
their  employment.     (Page  528.) 

4.  Masteb  and  Servant — ^Bules — Hazardous  Undebtakinos.  The 
rule  that  a  master  is  not  justified  in  conducting  a  hazardous  business 
without  some  system  of  regulations  is  not  applicable  where  a  servant 
sufficiently  matured  in  years,  experienced,  and  competent  is  engaged 
in  the  performance  of  all  the  duties  attending  the  work.    (Page  528.) 

6.  Master  and  Servant — ^Action  for  Injury — Evidence — Sufh- 
oiENOT.  In  an  action  by  an  employee  for  injuries  sustained  while 
engaged  in  blasting,  held  under  evidence  that  the  promulgation  of 
rules  by  the  master  would  not  have  avoided  the  accident.  (Page 
529.) 

6.  Master  and  Servant — ^Duty  to  Promulgate  Rules — Nbolioence. 
In  the  absence  of  evidence  showing  that  rules  would  be  useful  or 
feasible  under  the  circumstances,  the  master  cannot  be  found  negli* 
gent  in  not  having  promulgated  them.^    (Page  529.) 

7.  Master  and  Servant — ^Injuries  to  Servant — CJontributoby  Nbqu- 
oence — ^Evidence.  In  an  action  for  injuries  due  to  the  explosion  of 
a  blast,  hdd  that  plaintiff  failed  to  do  the  things  and  take  the  pre- 
cautions for  himself  that  miners  generally  do  while  engaged  in  their 
work.     (Page  530.) 

8.  Master  and  Servant — ^Injuries  to  Servant — Nbolioence— Evi- 
dence— Sufficiency.  In  an  action  by  a  mining  employee  for  injuries 
due  to  the  explosion  of  a  blasting  charge,  evidence  held  insufficient 
to  show  negligence  of  the  employer  contributing  to  the  injury  com- 
plained of.     (Page  530.) 

Appeal  from  District  Court,  Third  District;   Hon.  M,  L. 
Ritchie,  Judge. 

Action  by  Victor  Olsen  against  the  Triangle  Mining  Co., 
a  corporation. 

Judgment  for  defendant.    Plaintiff  appeals. 

AppraMED  with  costs  to  respondent. 

M.  E,  Wilson  and  J.  C.  Wood  for  appellant. 

King,  Ntbley  and  Farnsworth  for  respondent. 

CORFMAN,  J. 

^Frite  v.  Elecftrio  Light  Co.,  18  Utah,  493,  56  Pac.  90;  Stone,  Adm'u 
V,  Vnityn,  Pac.  B.  Co.,  35  Utah,  305,  100  Pac.  362. 
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This  was  an  action  brought  by  plaintiff  against  the  defen- 
dant to  recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him  while  in  the  employ  of  the  defendant. 
In  substance,  the  allegations  of  the  complaint  are:  That  the 
defendant.  Triangle  Mining^  Company,  is  a  corporation  en- 
gaged in  working  a  mine  at  or  near  Alta,  Salt  Lake  County, 
Utah,  and  that  on  the  19th  day  of  August,  1915,  plaintiff  was 
in  the  employ  of  the  defendant  working  as  a  miner  in  one 
of  the  underground  workings  of  its  mine;  that  at  said  time 
plaintiff  was  twenty-one  years  of  age,  inexperienced  in  the 
use  of  powder  for  blasting  rock  in  mines,  and  unacquainted 
with  and  did  not  appreciate  the  dangers  incident  thereto; 
that  he  did  not  know  the  kinds  or  quality  of  powder;  that 
defendant  knew  or  might  have  known  by  ordinary  care,  of 
plaintiff's  age  and  inexperience  concerning  powder  and  the 
dangers  attending  the  use  of  the  same ;  that  on  the  said  19th 
day  of  August  an  explosion  occurred  in  defendant's  mine 
destroying  one  of  plaintiff's  eyes  and  otherwise  injuring  him; 
that  said  explosion  was  occasioned  by  reason  of  the  negli- 
gence of  defendant  in  failing  to  adopt  a  safe  system  in  carry- 
ing on  its  work  of  blasting,  in  failing  to  use  powder  of  recent 
manufacture,  in  using  old  rotten  powder  that  would  not 
readily  explode  unless  struck  with  a  pick  or  other  instru- 
mentality, in  failing  to  furnish  plaintiff  with  a  reasonably 
safe  place  in  which  to  do  his  work,  and  in  failing  to  properly 
instruct  him  concerning  the  dangers  incident  to  his  employ- 
ment. The  answer  admits  the  employment  of  plaintiff  as  a 
miner,  and  that  he  suffered  injury  to  one  of  his  eyes;  denies 
the  other  allegations  of  the  complaint;  and  pleads  affirma- 
tively that  the  injuries  complained  of  were  the  result  of 
plaintiff's  own  negligence  and  that  he  voluntarily  assumed 
the  risk  of  injury.  The  trial  was  to  a  jury,  resulting  in  a 
verdict,  **no  cause  of  action,"  on  which  judgment  was  en- 
tered.   Plaintiff  appeals. 

Numerous  errors  are  assigned  on  appeal,  but  we  will  here 
discuss  only  such  as  are  urged  and  apparently  relied  upon, 
by  plaintiff  for  reversal,  viz.  error  in  the  admission  of  testi- 
mony during  the  trial,  prejudicial  remarks  of  the  trial  court 
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in  the  presence  of  the  jury,  errors  of  the  trial  court  in  giving 
of  certain  instructions,  and  errors  of  the  trial  court  in  refus- 
ing to  give  certain  instructions  requested  by  plaintiff. 

Preliminary  to  his  several  contentions  for  a  reversal  of  the 
judgment  and  his  discussion  in  detail  of  the  errors  assigned 
by  plaintiff  in  his  brief,  counsel  for  plaintiff  contends  that 
evidence  was  given  at  the  trial  in  support  of  the  allegations 
of  the  complaint,  as  follows: 

''To  support  the  allegations  of  the  complaint  the  plaintiff 
offered  evidence  tending  to  show  his  inexperience;  tending 
to  show  that  the  defendant  operated  its  mine  without  any 
system  or  rule  in  regard  to  blasting;  that  it  used  old  powder 
which  would  not  readily  explode,  and  that  the  place  was 
unsafe  by  reason  of  this  lack  of  system  and  want  of  inspection 
on  the  part  of  defendant;  that  no  rule  was  adopted  by  the 
defendant  requiring  a  count  to  be  kept  of  the  number  of 
charges  inserted  and  the  number  of  charges  exploded;  that 
the  defendant  permitted  and  caused  another  of  its  servants 
to  work  in  close  proximity  to  the  plaintiff  and  permitted  the 
charges  inserted  by  the  plaintiff  and  the  other  servant  to  be 
exploded  so  that  no  count  could  be  and  so  that  the  plaintiff 
could  not  ascertain  whether  all  of  the  charges  which  he  had 
inserted  had  exploded  or  not. 

''As  to  the  powder,  evidence  was  offered  to  show  that  sticks 
of  giant  powder  of  a  manufacture  of  1910  were  furnished 
by  the  defendant  to  the  plaintiff,  and  that  he  was  required 
to  use  the  same." 

In  the  consideration  of  many  of  the  errors  assigned  by 
plaintiff,  we  will  have  occasion  to  advert  to  the  evidence  of 
the  plaintiff  and  his  witnesses ;  and  at  the  outset  we  will  set 
forth  some  of  plaintiff's  evidence  bearing  on  the  issues  as 
disclosed  by  the  record. 

The  plaintiff  testified  at  the  trial  that  he  was  twenty-two 
years  of  age  on  the  16th  day  of  November,  1916;  bom  in 
Finland,  came  direct  to  Utah,  about  May  22, 1913 ;  had  never 
worked  in  mines  before ;  started  mucking  in  the  Horn  Silver 
mine  at  Frisco ;  worked  there  three  months,  mucking  all  the 
time;  went  from  there  to  Eureka;  worked  there  for  the 
Yankee  Mining  Company  about  nine  months  as  a  mucker; 
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also  worked  for  the  Little  Chief  Mining  Company  about  fif- 
teen days;  went  from  there  to  Alta  and  was  there  over  a 
year;  worked  as  a  mucker  and  mined  about  three  weeks; 
from  there  went  to  the  Cardiff  mine ;  was  mucking  there,  and 
mined  for  a  while ;  then  went  to  the  Triangle  Mining-  Com- 
pany about  July  28,  1915,  and  worked  there  as  a  miner : 

*'I  had  used  some  powder;  when  I  began  to  use  powder 
they  told  me  not  to  tamp  the  holes  hard  as  they  would  explode 
as  I  was  loading.  I  have  heard  men  say,  *If  you  drill  into  a 
missed  hole  it  will  explode/  Have  never  used  powder,  except 
as  stated  here  when  I  was  mining.  I  applied  to  the  foreman, 
Qus  Wilson,  for  a  job.  He  showed  me  the  place  and  told  me 
to  start  in  and  work  there  in  the  face  of  the  drift.  He  said, 
'You  pick  this  loose  here  and  muck  it  back  a  little,  and  get 
some  powder  in  the  blacksmith  shop,  and  drill  some  holes  and 
blast  it,'  but  did  not  say  anything  more.  I  drilled  the  holes, 
put  in  the  powder  and  blasted.  Used  to  get  the  powder  in 
the  morning.  The  box  was  dose  beside  the  hoisting  machine 
there  in  the  storeroom.  It  was  the  only  box  there.  The  box 
looked  like  a  new  box.  Never  paid  any  attention  whether  the 
sticks  were  old  or  new.  John  Nube  worked  there  a  few  days. 
We  shot  once  a  day,  at  the  end  of  the  day.  When  I  was  alone 
I  did  not  keep  account  when  the  shots  went  off.  Both  got 
powder  that  day  out  of  the  storeroom  out  of  this  box  men- 
tioned. He  had  about  the  same  number  of  holes  I  had.  They 
were  discharged  at  the  same  time.  We  could  not  count  the 
explosions.  They  all  went  together;  that  is,  his  shots  and 
mine.  We  came  back  next  morning.  I  started  to  pick  down. 
I  could  not  see  any  missed  hole.  Had  only  struck  with  the 
pick  once  or  twice  before  I  saw  a  light  and  the  explosion  fol- 
lowed. At  the  Yankee  mine,  I  saw  the  face  of  the  drift  where 
the  miners  were  working  hundreds  of  times ;  saw  the  miners 
put  in  holes  and  load  the  holes;  put  in  the  fuse  and  caps; 
saw  those  a  great  many  times.  When  a  man  has  a  long  way 
to  go,  he  uses  a  long  fuse.  Sometimes  I  saw  the  miners  putting 
in  holes  and  firing  them.  When  I  was  working  in  the  Cardiff, 
I  had  some  partners,  and  I  learned  a  little  how  to  load  holes. 
When  I  came  on  shift,  I  examined  the  top  of  the  raise  to  see 
how  the  holes  had  broke.    I  didn't  make  a  careful  examina- 
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tion  of  the  top  of  the  raise.  I  knew  a  little  about  a  missed 
hole  or  a  missed  shot  when  I  went  to  work  in  this  raise. 
When  I  went  to  work  for  the  Triangle  Mining  Company,  I 
didn't  know  anything  about  it.  All  I  heard  was  a  fellow  told 
me  before  it  was  dangerous  to  drill  into  a  missed  hole.  Mr. 
Wilson,  the  foreman,  never  asked  me  at  any  time  whether 
I  was  a  miner.  Nothing  was  said  between  me  and  Wilson 
about  my  experience  as  a  miner.  When  I  was  alone  I  always 
counted  the  shots.  I  didn't  notice  anything  the  matter  with 
the  powder  I  used.  I  didn't  have  any  trouble  with  it.  It  had 
exploded  all  right  before.  It  must  have  been  a  missed  hole 
that  I  picked  into." 
Leonard  Q.  Hardy,  a  witness  for  the  plaintiff,  testified: 
*'It  is  customary,  when  you  have  loaded  seven  or  eight 
holes,  for  an  experienced  miner  to  keep  track  of  the  ntunber 
of  explosions  heard  so  that  he  wiU  know  if  there  is  any  holes 
that  miss  fire.  When  one  miner  is  working  at  the  face,  and 
another  miner  twenty  or  thirty  feet  back,  both  charging  holes, 
they  will  arrange  for  one  to  shoot  a  little  ahead  of  the  other, 
using  the  longer  fuse  for  the  first  shots,  then  shorter,  so  as 
to  give  them  both  time  to  get  out  of  the  way.  The  procedure 
of  a  miner  always  counting  his  shots  to  see  if  he  hears  an 
explosion  from  each  of  his  charges  of  powder  is  one  that  is 
universally  followed  by  miners;  it  is  thoroughly  well  known 
and  is  recognized  by  all  miners.  Even  though  one  hears  as 
many  explosions  as  he  had  charged  holes,  there  still  may  be 
a  missed  hole.  One  cannot  be  entirely  safe  unless  he  thor- 
oughly examines  each  of  the  places  where  he  has  put  in 
charges  of  powder.  It  is  a  miner's  duty,  when  he  comes  on 
shift  the  following  morning,  to  make  careful  and  thorough 
examination  of  the  places  where  each  one  of  his  holes  has 
been  drilled  and  the  powder  inserted.  There  is  no  way  in 
which  the  danger  of  injury  can  be  obviated  except  a  careful 
observation  by  the  miner  himself  of  the  place  where  he  put 
in  the  holes." 
Peter  Cloonan,  a  witness  for  plaintiff,  testified: 
*' There  is  a  general  practice  among  miners  to  count  holes. 
Where  two  or  more  are  working  together,  drilling  holes,  when 
we  get  through  drilling  we  light  our  holes  at  the  same  time. 
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and  go  to  a  place  of  safety  and  get  these  reports;  that  is 
when  the  counting  is  done.  As  a  rule  when  you  do  not  get 
the  full  reports  you  should  be  more  careful.  Still,  at  the 
same  time,  they  might  all  have  exploded.  Not  knowing 
whether  they  have  aU  exploded  or  not,  the  only  way  that  he 
can  be  protected  is  for  him  to  get  down  there  and  carefully 
examine  each  of  the  places  where  the  holes  have  been  inserted. 
The  danger  that  there  may  be  missed  holes  is  well  known  to 
everybody  that  works  around  a  mine.'* 

It  is  first  contended  by  plaintiff  that  the  court  erred  in  per- 
mitting defendant  to  show,  over  the  objection  of  the  plaintiff, 
that  it  did  not  own  the  mine,  but  was  working  it  under  lease 
when  the  accident  in  question  occurred.    Ownership  in 
the  defendant  was  alleged  by  plaintiff  in  his  complaint  1 

and  denied  in  the  answer  of  defendant.  While  we  do 
not  deem  it  very  materialas  to  whether  the  defendant  was  an 
owner  of  or  merely  held  a  leas^old  interest  in  the  mining 
property  where  plaintiff  was  rendering  services  to  the  defen- 
dant at  the  time  of  the  accident  in  question,  yet,  ownership 
having  been  alleged  in  the  complaint  and  denied  in  the 
answer,  we  think  the  defendant  was  clearly  entitled  to  show 
that  its  interest  in  the  property  was  a  leasehold  interest  only ; 
and  the  trial  court  did  not  commit  error  in  receiving  the 
defendant's  evidence  tending  to  prove  the  fact. 

It  fs  contended  that  the  trial  judge  made  unnecessary  and 
prejudicial  statements  at  the  trial  in  the  presence  of  the  jury, 
and  that  plaintiff'*  counsel  was  unduly  restricted  in  the  cross- 
examination  of  Mr.  Hurley,  a  witness  for  the  defendant.  The 
record  does  not  disclose  the  purpose  of  plaintiff's  counsel, 
nor  the  character  of  the  evidence  he  was  seeking  for  on  cross- 
examination  of  the  witness.  The  remarks  of  the  court  indi- 
cated it  was  with  reference  to  a  collateral  matter.  We  think 
counsel  would  have  had  very  little  to  complain  of  had  he 
more  readily  acquiesced  in  the  ruling  of  the  court. 

There  is  nothing  presented  in  this  assignment  to  warrant 
this  court  in  reversing  the  judgment. 

Many  errors  are  assigned  and  relied  on  hy  the  plaintiff  in 
the  giving  and  refusal  to  give  to  the  jury  of  certain  instruc- 
tions by  the  trial  court.    We  have  carefully  reviewed  these 
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assignments  of  error  and  the  trial  court's  instructions  given 
to  the  jury,  and,  after  doing  so,  we  are  convinced  that  the 
court  in  its  instructions  to  the  jury  stated  the  issues  in  fair- 
ness and  without  any  prejudicial  error  to  the  plaintiff.  In 
view  of  the  evidence  disclosed  by  the  record,  it  would  sub- 
serve no  good  purpose  to  here  enter  into  a  detailed  discussion 
of  these  assignments  of  error. 

According  to  plaintiff's  own  testimony,  when  he  engaged 
his  services  to  the  defendant,  he  was  of  full  age;  for  more 
than  two  years  immediately  previous  he  had  been  employed 
in  and  about  various  mines.    Not  only  had  he  seen 
others  at  work,  drilling  and  blasting  rock  with  pow-  2 

der,  but  he  too  had  worked  as  a  miner  sufficientiy  long 
for  his  own  experiences  to  have  taught  him  the  dangers 
attending  the  use  of  powder  for  blasting,  as  we  think  the 
record  conclusively  shows.  If  he  was  not  skilled  in  the  use 
of  powder  in  blasting,  if  he  was  incapable  of  appreciating 
the  dangers  attending  its  use,  in  offering  his  services  to  the 
defendant  he  should  have  apprised  it  of  his  lack  of  knowledge 
and  inability  to  do  that  which,  as  the  record  here  shows, 
miners  generally  are  called  upon  to  do  in  the  performance 
of  their  duties  while  engaged  in  the  work  of  mining  for  their 
employers.  The  defendant  had  the  right  to  assume,  when 
plaintiff  offered  his  services  to  it,  that  he  had  sufficient 
knowledge  and  skill  to  properly  discharge  the  duties  he  was 
attempting  to  perform  at  the  time  the  accident  in  question 
occurred.  Union  Pac.  Ry.  Co,  v.  Estes,  37  Kan.  715,  16  Pac 
131;  Sunney  v.  Holt,  etc.  (Ohio  C.  C.)  15  Fed.  880;  Huber 
V.  Jackson  &  Sharp  Co,,  1  Marvel's  (Del.)  374,  41  Ati.  92; 
Pittsburgh,  Cincinnati  &  St.  Louis  Ry.  Co.  v.  Adams,  105  Ind. 
151,  5  N.  E.  187;  Whittaker  v.  Coombs,  14  111.  App.  498; 
Wharton  v.  Tacoma  Fir  Door  Co.,  58  Wash.  124,  107  Pac. 
1057. 

It  is  contended  by  plaintiff  that  defendant  operated  its 
mines  without  any  system  for  the  carrying  on  of  its  work; 
that  it  failed  to  promulgate  rules  and  regulations  for  the 
government  and  direction  of  its  employees  while  en- 
gaged in  drilling  and  charging  holes  with  powder,  and  3, 4 
exploding  charged  holes.    True,  in  the  case  at  bar,  no 
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rules  had  been  promulgated  by  defendant  calculated  to  guard 
against  accidents  in  the  work  plaintiff  was  engaged  in  doing — 
a  work  necessarily  hazardous  and  attended  with  great  risk. 
It  is  well  settled  law  that  a  master  is  not  justified  in  con- 
ducting a  hazardous  and  complicated  business  without  some 
system  of  rules  and  regulations  calculated  to  lessen  the  risks 
his  servants  will  necessarily  incur  while  engaged  in  their 
employment.  However,  in  the  case  at  bar,  this  doctrine  has 
no  application.  The  record  conclusively  shows  that  the  plain- 
tiff alone  was  engaged  in  the  performance  of  all  the  duties 
attending  the  work  he  was  doing  for  the  defendant  when  the 
accident  in  question  occurred.  That  he  was  sufficiently 
mature  in  years,  experienced,  and  competent,  not  only  the 
testimony  of  many  witnesses  who  were  experienced  miners, 
but  the  testimony  of  the  plaintiff  himself  at  the  trial,  very 
conclusively  shows. 

We  fail  to  find  any  testimony  in  the  record  tending  to 
show  that  the  work  plaintiff  was  called  upon  to  do 
should  have  been  methodized  by  formal  rules,  or  that  5 

such  rules  in  the  slightest  degree  would  have  avoided 
the  accident  complained  of. 

In  Labatt's  Master  and  Servant,  vol.  3,  p.  2951,  in 
speaking  of  rules  in  the  carrying  on  of  work  in  cases  6 

where  necessity  is  shown,  it  is  said : 

"But  in  the  absence  of  evidence  showing  that  rules  would  be  useful 
or  feasible  under  the  circumstances,  the  master  cannot  be  found  negli- 
gent in  not  having  promulgated  them.  It  is  therefore  error  to  leave  the 
case  to  the  jury  where  the  plaintiff  has  offered  no  evidence  which  indi- 
cates that  other  employers  in  the  same  business  had  promulgated  any 
such  rule,  or  that  the  suggested  rule  was  necessary  or  practicable,  or 
that  the  necessity  and  propriety  of  maldng  such  rule  was  so  obvious  as 
to  make  the  question  one  of  common  knowledge  and  experience." 

McCarty,  District  Judge,  sitting  in  the  case  of  Fritz  v. 
Electric  lAght  Co,,  18  Utah,  493,  56  Pac.  90,  in  speaking  for 
this  court,  says: 

"There  are  certain  kinds  of  employment  ^here,  on  account  of  their 
nature,  it  becomes  necessary,  and  it  is  the  duty  of  the  master,  to  pro- 
mulgate and  publish  rules  and  regulations  for  the  guidance  and  govern- 
ment and  safety  of  its  employees.  Especially  is  this  true  where  a  large 
number  of  persons  are  at  work  and  the  danger  or  safety  of  the  employ- 
ment depends  largely  upon  all  the  employees  performing  their  duties 
Vol.  50—34 
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promptly  at  stated  times  and  in  a  given  manner.  But  we  do  not  under- 
stand the  rules  to  apply  to  cases  such  as  the  one  in  question  where  the 
very  nature  of  the  employment  makes  it  dangerous,  and  the  dangers 
incident  thereto  and  growing  out  of  it  are  of  common  knowledge  and  are 
fully  known  to  and  understood  by  the  servant^  and  the  safety  of  others 
cannot  be  imperiled  in  any  way  by  any  act  or  omission  of  his  in  the  per- 
formance of  his  duties,  and  his  safety  depends  whoUy  upon  the  degree  of 
skill,  care,  and  cauticm  used  by  himself,  and  not  upon  that  of  his  fellow 
servants.  *  *  *  In  fact,  it  is  not  contended  that  the  accident  was 
due  wholly  or  in  part  to  any  act  or  omission  of  his  fellow  servants ;  there- 
fore the  defendant  cannot  be  held  liable  in  this  case  on  account  of  its 
failure  to  furnish  its  employees  with  printed  rules,  as  the  record 
shows  conclusively  that  such  failure  did  not  in  any  way  contribute  to 
the  accident." 

To  the  same  effect,  see  Stone,  AdmW  v.  Union  Pacific  R,  Co., 
35  Utah,  305,  100  Pac.  362;  Benfield  v.  Vacuum  OU  Co., 
75  Hun,  209,  27  N.  Y.  Supp.  16;  Pern  v.  Wussow,  144  Wis. 
489,  129  N.  W.  622. 

There  is  no  evidence  disclosed  in  the  record  here  that  mine 
operators  promulgate  rules  in  any  case  for  the  government 
of  their  employees  when  they  are  engaged  in  the  kind  of 
work  in  question.  On  the  other  hand,  it  appears  from  the 
record  here  that  the  usual  custom  among  miners  and  the  one 
generally  adhered  to  in  mining  operations  is  otherwise,  and 
best  stated  by  the  plaintiff's  own  witness,  Leonard  G.  Hardy, 
when  he  says: 

''The  procedure  of  a  miner  always  counting  his  shots  to  see 
if  he  hears  an  explosion  from  each  of  his  charges  of  powder 
is  one  that  is  universally  followed  by  miners.  It  is  thoroughly 
well  known  and  is  recognized  by  aU  miners ;  •  •  •  and  one 
cannot  be  entirely  safe  unless  he  thoroughly  examines  each 
of  the  places  where  he  puts  in  charges  of  powder.  •  •  • 
There  is  no  way  in  which  the  danger  of  injury  can  be  avoided, 
except  a  careful  observation  by  the  miner  himself  of  the  place 
where  he  has  put  in  the  holes." 

The  record  here  abounds  with  convincing  proof  that  the 
plaintiff  failed  to  do  the  things  and  take  the  precaution  for 
himself  that  miners  generally  do  while  engaged  in  their 
work.    As  we  view  the  record,  no  negligence  was  shown      7, 8 
on  the  part  of  the  defendant  contributing  to  the  injury 
complained  of  by  plaintiff;   nor  do  we  find  any  prejudicial 
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error  committed  by  the  district  court  in  the  trial  of  the  case. 
The  judgment  therefore  must  be  afiSrmed^  with  costs  to 
respondent. 

It  is  so  ordered. 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 


UTAH  ASSOCIATION  OF  CREDIT  MEN  v.  McCONNELL 

No.  3018.    Decided  September  10,  1917.    Rehearing  denied  Oetober  6, 
1917.     (167  Pac.  817.) 

1.  ASSIONHENTS    FOB    BENEFIT    OF    CbEDITOBS-— DiBBOTOBY    STATUTB8| 

Oomp.  LawB  1907,  sections  84-104,  with  reference  to  assignment  for 
the  benefit  of  creditors,  is  merely  directory,  and  not  to  the  effect 
that  an  insolvent  debtor  may  not  make  a  valid  assignment  in  con- 
formity with  the  rules  of  the  common  law.    (Page  539.) 

2.  Assignments  fob  Benefit  of  Gbeditobs — Common-Law  Assign- 
ment— Ck>LLATEBAL  ATTACK.  An  assignment  under  which  all  credi- 
tors participated  and  were  to  receive  their  just  benefits  without  com- 
pliance with  the  statute  with  reference  to  assignments  was  valid,  and 
more  especially  one  that  could  not  be  questioned  by  defendant  in  a 
suit  by  the  assignee  to  recover  damages  for  the  bl-each  of  a  contract 
to  purchase  the  property.     (Page  542.) 

3.  Vendob  and  Pubohaseb — Sale — Eyidengi^— Suffioienot.  In  an 
action  for  breach  of  contract  by  plaintiff  assignee  for  the  benefit  of 
creditors  against  defendant  purchaser  of  the  property,  evidence  held 
sufficient  to  show  a  valid  contract  of  sale  between  plaintiff  and 
defendant  by  telegrams  and  letters  between  the  parties.   (Page  542.) 

Appeal  from  District  Court,  Third  District;   Hon.  C  W. 
Morse,  Judge. 

Action  by  the  Utah  Association  of  Credit  Men  against 
R.  N.  McConnell. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed  with  costs  to  plaintiff. 

Skeen  Bros,  for  appellant. 

TTios.  0.  STieckeU  and  Stephens  dh  SmitTi  for  respondent. 
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appellant's  points 

The  rule  of  law  is  well  established  that  an  offer  to  sell 
imposes  no  obligation  on  either  party  until  accepted  accord- 
ing to  its  terms,  and  that  a  proposal  to  accept,  or  an  accep- 
tance upon  terms  varying  from  those  offered,  is  a  rejection 
of  the  offer  and  ends  the  negotiations,  unless  the  offer  is 
renewed  or  the  proposed  modification  accepted,  and  the  offer 
which  has  been  rejected  cannot  be  revived  by  a  tender  of  an. 
acceptance  of  it.  (Minn.  c6  8t,  Paul  R.  R,  Co.  v.  Colvmbus 
Rolling  Mill  Co.,  119  U.  S.  149,  30  L.  Ed.  376.)  And  the 
acceptance  must  correspond  to  the  offer  on  every  point, 
leaving  nothing  open  for  future  negotiations.  (1  Page  on 
Contracts,  74,  paragraph  45.)  If  the  acceptance  attempted 
leaves  open  the  adjustment  of  the  price,  or  the  time  of  de- 
livery or  a  payment,  it  is  of  no  effect.  (1  Page  on  Contracts, 
75 ;  Sault  Ste.  etc,  Co.  v.  Simmons,  41  Fed.  835 ;  Decker  v. 
Gwinn,  95  Ga.  518,  20  S.  E.  240;  Shepherd  v.  Carpenter, 
54  Minn.  153,  55  N.  W.  906.) 

Much  controversy  has  been  ha^  as  to  whether  or  not  where 
there  is  a  statute  as  in  this  state  on  assignments  for  the 
benefit  of  creditors,  it  is  exclusive  in  its  effect,  and  abolishes 
the  so-called  "Common  Law  Assignment  for  the  Benefit  of 
Creditors."  In  the  light  of  statutory  enactments,  the  title 
on  "Assignment  for  the  benefit  of  creditors''  must  be  held 
to  "establish  the  law  of  the  state,"  and  by  implication  to 
establish  that  assignment  for  the  benefit  of  creditors  can  be 
made  in  no  other  way.  In  construing  section  2489,  the  Su- 
preme Court  of  this  state  has  said  that  that  section  clearly 
means  that  the  common  law  is  abrogated  in  so  far  as  it  is 
repugnant  to  the  statutes  of  this  state.  In  Rio  Orande  West- 
ern Railway  Company  v.  Salt  Lake  Investment  Company, 
35  Utah,  528  (1909),  the  court  decided,  among  other  things, 
that  title  by  adverse  possession  could  be  secured  in  Utah  only 
pursuant  to  the  provisions  of  the  statutes.  Yet  it  will  appear 
that  the  sections  on  adverse  possession,  in  title  88,  Chap.  3, 
are  aflSrmative  in  language.  The  court  referring  to  section 
2489,  supra,  said : 

"This,  by  implication  at  least,  excludes  the  common  law 
from  all  subjects  that  are  regulated  by  statute."    And  later 
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in  the  opinion:  ''Hence,  in  our  judgment,  the  statutory 
method  is  the  only  one  by  which  title  by  adverse  possession 
can  be  acquired  in  this  state." 

In  the  case  of  Garr  v.  Davidson  et  al,  25  Utah,  335,  our 
Supreme  Court,  speaking  through  Mr.  Justice  Morse,  said, 
on  page  336,  respecting  the  probate  code  of  this  state: 

**The  probate  code   •    •    •   provides  a  comprehensive  and 
specific  method  of  procedure  in  the  matter  of  the  adminis- 
tration and  distribution  of  estates  and  the  determination  of 
heirship  and  the  right  of  succession." 
and  it  was  held  that  such  method  was  exclusive. 

Assuming  that  the  assignment  was  sufficiently  valid  to  pass 
title,  the  provisions  of  the  assignment  statute  are  mandatory, 
requiring  inventory  and  bond  as  a  condition  precedent  to 
the  assignee  entering  upon  his  duties,  and  until  the  assignee 
has  filed  the  necessary  inventory  and  valuation  and  given 
bond,  as  required  by  the  statutes,  he  has  no  power  to  dispose 
of  the  estate  by  sale,  or  otherwise.  {Bryant  v.  Langford, 
80  Cal.  542,  22  Pac.  219;  Brennan  v.  WUUon  71  N.  Y.  502; 
Von  Hem  v.  Elkins,  8  Hun.  516 ;  McCuaig  v.  City  8av.  Bank 
[Mich.],  69  N.  W.  500;  Rice  v.  Frayser,  24  Fed.  460;  Strong 
V.  Brown,  43  N.  W.  [Minn.]  67;  Ramsay  v.  Hersker,  [Pa.] 
26  Atl.  433.)  A  purchaser  at  an  assignee's  sale  has  a  right 
to  obtain  a  clear  title,  and  if  the  title  offered  to  the  defendant 
by  this  plaintiff  was  questionable,  or  open  to  attack,  he  could 
not  be  compelled  to  take  it.  (5  Corpus  Juris,  1223,  and 
cases  cited.) 

respondent's  points 

It  is  a  well  settled  principle  of  law  that  a  contract  may  be 
made  by  correspondence  or  by  telegram,  the  question  being 
whether  it  was  intended  that  the  letters  or  telegrams  between 
the  parties  should  constitute  the  agreement  or  simply  be 
deemed  negotiations  between  them.  In  this  case,  the  contract 
was  an  executory  contract.  There  was  an  offer  and  an 
acceptance  of  the  offer,  a  meeting  of  minds  between  the 
parties,  and  where  the  agreement  is  complete  by  acceptance, 
a  new  proposal  to  modify  it  by  either  party  has  no  effect  on 
the  agreement  unless  it  is  accepted  and  thus  becomes  a  new 
substituted  agreement.     {HuhheU  v.  Palmer,  76  Mich.  441; 
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McLean  v.  Pastime  Oynmasiwn,  64  Mo.  App.  55.)  The  court 
may  acquaint  themselves  with  the  persons  and  the  circum- 
stances that  are  the  subject  of  the  statements  and  the  written 
agreements,  and  are  entitled  to  place  themselves  in  the  same 
situation  as  the  parties  who  make  the  contract  so  as  to  view 
the  circumstances  as  they  view  them  and  so  as  to  judge  the 
meaning  of  the  words  and  the  correct  application  of  the 
language  to  the  things  described.  {Wood  v.  Kelsey,  90  Arfc 
272.) 

An  assignment,  voidable  as  against  a  creditor,  may  be  good 
as  between  the  parties  and  all  other  x)ersons  except  the 
creditors.  While,  with  certain  qualifications,  it  is  a  rule  that 
creditors  may  attack  the  validity  of  an  assignment,  the  right 
is  denied  to  an  entire  stranger.  (James  v.  McPhee,  9  Colo. 
486;  Butler  v.  Wendell,  57  Mich.  62.)  It  is  a  further  prin- 
ciple of  law  that  an  assignment,  valid  on  its  face,  cannot  be 
attacked  collaterally.  (McCandless  v.  Haden,  98  Iowa,  321 ; 
Staples  V.  Schidenburg,  62  Minn.  158 ;  Second  National  Bank 
V.  Schranck,  43  Minn.  38;  McCourt  v.  Bond,  64  Wis.  596.) 
Where  a  deed  of  assignment  is  made  to  which  the  creditors 
do  not  become  parties,  the  powers  conferred  upon  the  trustee 
may  be  revoked  and  the  trust  destroyed  by  an  arrangement 
between  the  grantor  and  the  trustee  to  that  effect,  but  to  be 
valid,  it  must  be  done  before  the  creditors  under  the  deed  of 
trust  have  assented  to  its  conditions,  or  have  done  anything 
entitling  them  to  rely  on  the  funds  so  created  for  the  pay- 
ment of  their  claims.    (Oibson  v.  Reese,  50  111.  383.) 

CORPMAN,  J. 

Plaintiff,  as  assignor,  brought  an  action  in  the  district  court 
of  Salt  Lake  County  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  defendant's  refusal  to  receive  and 
pay  for  a  stock  of  merchandise  and  other  i>ersonal  property 
under  a  contract  of  sale  entered  into  between  the  plaintiff 
and  the  defendant.  Briefly  stated,  it  is  alleged  in  the  com- 
plaint that  on  April  25,  1912,  the  Regulator  Company,  a 
corporation,  was  engaged  in  business  at  Richfield,  Utah,  and 
on  said  day  executed  and  delivered  to  the  plaintiff  a  voluntary 
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assignment  for  the  benefit  of  its  creditors  of  a  stock  of  mer- 
chandise, fixtures,  and  other  personal  property,  which  assign- 
ment was  accepted  by  the  plaintiff;  that  thereafter  said 
property  was  sold  under  contract  to  the  defendant  for  $8,500, 
and  the  price  reduced  to  $8,450  by  reason  of  the  loss  of  a 
certain  horse  valued  by  agreement  of  the  parties  at  $50 ;  that 
the  defendant  refused  to  accept  the  property  and  pay  the 
purchase  price  of  the  same,  to  the  damage  of  the  plaintiff  in 
the  sum  of  $1,000,  for  which  plaintiff  prayed  judgment,  in- 
cluding interest  and  costs  of  suit, 

A  general  and  special  demurrer  to  the  complaint  was  filed 
by  the  defendant,  which  was  overruled  by  the  court. 

The  answer,  briefiy  stated,  admits  the  assignment  by  the 
Regulator  Company  to  plaintiff;  denies,  generally,  all  the 
other  allegations  of  the  complaint  except  defendant's  refusal 
to  accept  the  property  and  pay  the  purchase  price  thereof, 
which  defendant  admits;  and,  as  an  affirmative  defense, 
affirmatively  alleges  that  the  plaintiff  did  not  file  with  the 
county  clerk  of  Sevier  County,  where  the  property  was 
located,  an  inventory  and  valuation  of  the  assigned  property, 
nor  give  bond  for  the  use  of  the  creditors  of  the  Regulator 
Company  as  required  by  law. 

Trial  was  had  to  the  court  without  a  jury,  resulting  in 
judgment  for  the  plaintiff.    Defendant  appeals. 

The  evidence  produced  at  the  trial  was  largely  documen- 
tary, and  shows  that  the  contract  upon  which  plaintiff  bases 
its  action  is  made  up  chiefly  of  a  series  of  letters  and  tele- 
grams concerning  the  purchasing  and  taking  over  by  the 
defendant  of  a  stock  of  merchandise,  store  fixtures,  etc.,  as- 
signed by  the  Regulator  Company  to  plaintiff  for  the  benefit 
of  its  creditors.  The  testimony  further  shows  that  the  Regu- 
lator Company  had  made  a  previous  assignment  of  the  same 
property  to  one  C.  W.  Coons,  but,  by  an  arrangement  of  the 
Regulator  Company  and  its  creditors,  this  previous  assign- 
ment was  vacated  and  set  aside.  The  assignment  made  by 
the  Regulator  Company  to  plaintiff  was  in  writing,  but  not 
acknowledged;  nor  was  it  filed  in  the  office  of  the  clerk  of 
the  district  court  of  Sevier  County,  the  county  in  which  the 
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property  was  situated;  nor  was  any  bond  given  by  the  plain- 
tiff, as  assignee,  for  the  use  of  the  creditors  of  the  Regulator 
Company.  The  testimony  also  shows  that  under  the  assign- 
ment to  it  the  plaintiff  proceeded  to  send  out  notices  to  all 
the  creditors  of  the  Regulator  Company  for  them  to  file  their 
claims  with  the  plaintiff,  and  also  notice  of  the  property  or 
assets  on  hand  to  be  sold  and  disposed  of  under  the  assign- 
ment. 

Responding  to  these  notices,  the  communications  herein  set 
forth  were  had  between  the  plaintiff  and  the  defendant  con- 
cerning the  sale  of  the  assets  of  the  Regulator  Company, 
constituting,  as  claimed  by  plaintiff,  the  contract  of  sale  en- 
tered into  between  the  plaintiff  and  defendant  upon  which 
the  plaintiff's  action  was  predicated: 

''Los  Angeles,  Cal.,  5/7/12. 

"The  Utah  Ass'n  of  Credit  Men,  Salt  Lake  City,  Utah.— 
Gentlemen :  In  re  Regulator  Co.,  Richfield,  Utah.  I  represent 
Utz  &  Dunn  for  $873. 

"Please  send  me  a  list  of  the  creditors  with  addresses  and 
amount  due  respectively.  Also  what  the  assets  consist  of 
under  your  inventory  and  what  day  the  assets  will  be  sold  in 
bulk.  Please  give  me  one  week  to  ten  days  notice  as  I  will 
be  present  or  wish  to  be  when  stock  is  sold.  I  await  your 
earliest  reply  for  which  I  will  thank  you. 

"Yours  truly,  R.  N.  McConnell.'* 

"Salt  Lake  City,  Utah,  May  9,  1912. 

"Mr.  R.  N.  McConnell,  Attorney  at  Law,  Trust  &  Savings 
Bldg.,  Los  Angeles,  Cal. — ^Dear  Sir:  Answering  your  letter 
of  May  7th,  we  wired  you  this  morning  as  follows : 

"  'Are  advertising  stock  of  Regulator  for  sale  at  our  office, 
Saturday,  May  eighteenth,  at  two  p.  m.' 

"We  inclose  herewith  copy  of  a  circular  letter  sent  to  all 
creditors  of  this  estate,  also  notice  of  sale,  as  therein  re- 
ferred to. 

"The  liabilities  of  this  corporation  are  distributed  among 
76  creditors,  and  unless  the  list  of  same  in  detail  is  wanted 
by  you  for  some  specific  purpose,  we  shall  wait  until  you 
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come  to  Salt  Lake  City  before  furnishing  same,  on  account 
of  being  so  busy  in  our  office  with  much  extra  work. 
**  Yours  truly, 

**The  Utah  Association  of  Credit  Men, 

"By .'' 

The  testimony  shows  that,  after  these  communications  were 
had  between  the  plaintiff  and  the  defendant,  the  defendant 
appeared  at  the  ofiBce  of  the  plaintiff  in  Salt  Lake  City  on 
May  18,  1912,  the  time  and  place  fixed  for  the  sale  of  the 
assets  of  the  Regulator  Company.  The  defendant  was  then 
shown  an  inventory  of  the  property.  Bids  were  made  for 
the  property,  the  plaintiff  bidding,  among  others,  but  all  bids 
were  then  rejected  by  the  plaintiff,  including  the  bid  of  the 
defendant  on  account  of  same  being  too  low  in  price.  The 
plaintiff,  after  the  bidding,  offered  to  accept  $8,500  for  the 
property,  and  gave  the  defendant  some  time  to  consider 
whether  he  would  accept  plaintiff's  offer  at  that  price.  The 
defendant  then  departed  for  Oklahoma,  and  thereafter  the 
following  communications  were  had  between  the  plaintiff  and 
the  defendant  concerning  the  purchase  of  the  property: 
''Oklahoma  City,  OUa.,  May  23,  1912. 
''Arthur  Parsons,  c/o  Z.  C.  M.  I.,  Salt  Lake  City,  Utah: 
Meet  you  part  way  on  our  difference,  will  give  eight  thousand 
dollars  Regulator  stock  fixtures  and  lease  time  you  have  paid. 
Wire  answer.  Will  then  check  over  inventory  to  know  sub- 
stantially correct.  Pay  six  now,  other  two  when  you  deliver 
stock.    Answer. 

"R.  N.  McConnell.'' 
"May  24th,  1912. 
"R.  N.  McConnell,  Oklahoma  City,  Oklahoma:  Answering 
night  letter  to  Mr.  Parsons,  committee  sees  no  present  reason 
to  recede  from  price  previously  fixed.  If  you  want  the  stock 
at  our  price,  better  accept  quickly  as  prospects  are  good  for 
sale  at  our  price  to  other  parties. 

"Utah  Association  of  Credit  Men." 
"Oklahoma  City,  OUa.,  May  24,  1912. 
"Utah  Association  of  Credit  Men,  Care  of  George  E.  For- 
rester, Salt  Lake  Cty,  Utah :  I  accept  option  given  me  up  to 
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today  eight  thousand  five  hundred  dollars  on  Regulator  Com- 
pany proposition  made  me  last  Sunday.  Wire  confirmation 
and  I  will  pay  money  holding  small  part  until  you  have  cus- 
todian deliver  and  show  everything  right  and  safe  as  per  your 
statement.  I  give  your  price  rather  than  have  bankruptcy 
controversy.  R.  N.  McConnelL'* 

''May  25,  1912. 
''R.  N.  McConnell,  Oklahoma  City,  Oklahoma:  We  accept 
your  offer  of  eight  thousand  five  hundred  dollars  for  stock, 
fixtures  and  lease  of  Regulator  Company.  Advise  when  deal 
can  be  completed.  The  horse  which  with  wagon  and  harness 
inventoried  one  hundred  dollars  accidentally  killed.  Will 
allow  credit  fifty  dollars  for  same. 

''Utah  Association  of  Credit  Men.** 

"Oklahoma  City,  Okla.,  June  3,  1912. 
"Utah  Ass'n  of  Credit  Men,  Salt  Lake  City,  Utah:   Man- 
ager  Wahl  closing  inventory  stock.    Sale  Porter  today,  will 
leave  Wednesday  afternoon  for  Salt  Lake. 

"R.N.  McConnell.'* 

"Oklahoma  City,  OHa.,  June  6,  1912. 
"The  Utah  Association  of  Credit  Men,  Salt  Lake  City, 
Utah — Gtentlemen:  In  re  Regulator  Stock,  Richfield,  Utah. 
My  manager,  Mr.  P.  H.  Wahl,  left  here  yesterday  for  your 
city  and  will  arrive  there  Sunday,  and  I  now  beg  to  ask  that 
you  be  at  your  office  at  5 :00  o'clock  Sunday  afternoon  so  that 
you  can  have  a  15  minute  talk  with  him  and  if  you  deem  it 
best,  send  some  one  from  your  office  with  him  Monday  down 
to  Richfield.  He  will  look  over  the  stock  and  receive  the  in- 
ventory and  keys  thereto  and  if  all  is  as  was  represented,  he 
will  turn  over  to  you  check  for  $8,450.00  The  purchase  price 
being  $8,500.00  less  $50.00  deduction  for  the  horse.  He 
arrived  here  late  yesterday  and  left  late  last  night  and  there- 
fore had  only  my  personal  check.  I  told  him  when  he  found 
everything  satisfactory,  and  was  given  possession  of  the 
property,  that  he  could  wire  me  to  that  effect  and  I  would 
then  have  my  bank  wire  the  bank  at  Richfield,  that  my  check 
for  that  amount  would  be  duly  paid. 
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*'I  trust  that  everything  is  in  proper  shape  and  that  the 
deal  will  be  closed  agreeably  to  yourself  and  Mr.  Wahl. 

'*The  store  will  not  be  opened  for  at  least  5  days  and  if 
you  do  not  care  to  incur  the  telegraphic  expense  of  possible 
$2.00  to  know  that  the  check  is  good,  you  can  tell  Mr.  Wahl 
that  he  need  not  wire  and  ask  the  bank  to  wire  that  the  check 
is  good  as  the  check  will  clear  before  the  store  is  opened,  how- 
ever, if  you  must  have  telegraphic  advice  on  the  check,  I  have 
no  objection  as  I  told  Mr.  Wahl  to  tell  you  that  before  de- 
livery, this  would  be  done  if  you  so  requested. 

"Please  let  me  know  what  day  the  estate  will  be  closed  and 
the  funds  distributed. 

''Furthermore,  I  believe  you  ought  to  waive  any  charge 
on  my  claim  as  we  have  given  you  an  extra  fine  figure  for  the 
stock.  Please  send  me  one  of  your  blank  forms  of  assignment 
and  I  will  file  the  claim  and  trust  you  can  favor  me  w^th 
waiver  of  charges,  owing  to  the  fact  that  we  have  been  sub- 
jected to  very  heavy  expenditure  in  looking  after  the  matter 
and  aided  you  largely  in  bringing  a  big  price  for  the  stock 
of  goods.    I  await  your  reply. . 

' '  Yours  truly,  R.  N.  McConnell. ' ' 

The  testimony  further  shows  that  Mr.  Wahl  came  to  Salt 
Lake  City  as  announced  by  defendant  that  he  would  do, 
made  a  visit  to  Richfield,  and  the  defendant  then  refused  to 
accept  the  stock  or  pay  the  plaintiff  for  the  same,  and  that 
thereupon  the  plaintiff  sold  and  disposed  of  the  property  in 
question  to  third  parties  for  the  sum  of  $7,500. 

The  errors  assigned  by  defendant  are  numerous.  Primarily, 
however,  they  present  but  two  questions  for  consideration  by 
this  court,  namely:  (a)  May  the  assignment  made  by  the 
Regulator  Company  of  its  assets  to  the  plaintiff  for  the  benefit 
of  creditors  be  questioned  by  the  defendant  in  this  action? 
(b)  Was  there  a  valid  contract  of  sale  entered  into  between 
the  plaintiff  and  the  defendant? 

(1)   It  is  contended  by  defendant's  counsel  with  much 
earnestness  that  the  Utah  statute  relative  to  assignments  for 
benefit  of  creditors  is  exclusive  in  effect ;  that  it  estab- 
lishes the  only  course  to  be  followed  in  making  assign-  1 
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ments  for  the  benefit  of  creditors,  and  that  a  valid  assignment 
cannot  be  made  otherwise  by  a  debtor  than  by  a  full  com- 
pliance with  its  express  provisions. 

Comp.  Laws  1907,  tit.  5,  section  84  (the  statute  in  ques- 
tion), among  other  things  provides: 

"An  insolvent  debtor  may,  in  good  faith,  execute  an  as- 
signment of  property  to  one  or  more  assignees,  in  trust  for 
the  benefit  of  creditors,  in  conformity  with  the  provisions 
of  this  title.'* 

Section  88  provides : 

"Every  such  assignment  shall  be  by  an  ii^trument  in 
writing,  •  •  •  executed  and  acknowledged  in  the  manner 
prescribed  for  the  execution  and  acknowledgment  of  deeds, 
and  recorded  in  the  office  of  the  recorder  of  the  county  where 
the  property  assigned  is  located.  The  assignor  shall  annex 
to  such  instrument  an  inventory,  under  oath,  •••  ac- 
cording to  the  best  of  his  knowledge.  •  •  •  As  soon  as  such 
instrument  is  recorded,  it  shall  be  filed,  with  the  inventory 
and  list  of  creditors,  in  the  office  of  the  derk  of  the  district 
court  of  the  county  in  which  the  property  so  assigned  is 
located,  as  shall  also  all  subsequent  papers  connected  with 
such  proceedings." 

Other  provisions  of  the  statute  provide  for  the  giving  of 
a  bond  for  the  use  of  creditors,  the  giving  of  notice  of  the 
assignment  by  publication  in  a  newspaper,  the  mailing  thereof 
to  creditors,  and  that  the  assignee  shall  be  under  the  super- 
vision of  the  court  or  judge. 

Counsel  for  the  defendant  in  their  brief  have  cited  numer- 
ous decisions  construing  the  statutes  of  several  states,  notably 
New  York,  Kansas,  Arkansas,  New  Jersey,  Oregon,  Texas, 
and  Iowa,  holding  that  provisions  of  their  statutes  somewhat 
similar  to  our  own  are  mandatory,  and  unless  the  formalities 
of  the  statutes  are  complied  with  an  assignment  is  invalid. 
We  have  carefully  reviewed  all  these  authorities,  and  we 
find  none  applicable  to  the  case  at  bar.  In  many  of  the  cases 
cited  by  counsel  the  validity  of  the  assignment  was  ques- 
tioned by  the  creditors  of  the  assignor,  or  by  debtors  not 
recognized  under  the  assignment.    In  others  the  assignment 
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was  directly  attacked  by  creditors  under  insolvency  statutes, 
or  under  statutes  expressly  providing  that  the  assignment 
shall  be  invalid  unless  the  provisions  of  the  statutes  are  ob- 
served and  complied  with.  It  will  be  readily  seen  that  the 
Utah  statutes  in  question  are  merely  directory  that  ''an  in- 
solvent debtor  may  •  •  •  execute  an  assignment  •  •  • 
in  conformity  with  the  provisions  of  this  title."  No  express 
limitation  is  made  by  the  statute  itself,  nor  do  we  think  a 
limitation  can  be  reasonably  implied  from  the  wording,  to 
the  effect  that  a  valid  assignment  may  not  be  made  in  con- 
formity with  the  rules  of  the  common  law  without  compliance 
with  the  formalities  in  the  statute  prescribed.  As  is  said  in 
5  C.  J.,  at  page  1173: 

"The  validity  of  assignments,  except  as  otherwise  provided  by 
statute,  is  to  be  determined  on  principles  of  the  common  law,  and  a 
general  assignment  has  frequently  been  held  to  operate  as  a  common- 
law  assignment,  although  not  valid  as  a  statutory  assignment.'' 

In  the  case  of  Lucy  v.  Freeman,  93  Minn.  274,  101  N.  W. 
167,  Brown,  J.,  in  commenting  upon  the  questions  there  in- 
volved, and  very  similar  to  the  case  at  bar,  says : 

"It  is  elementary  that  parties  may  make  and  enter  into  such  con- 
tracts, bargains,  and  agreements  as  they  may  deem  best  for  their 
interests,  and  neither  the  Legislature  nor  the  courts  have  the  power  or 
right  to  restrict  them  in  the  exercise  of  that  privilege,  so  long  as  their 
contracts  are  not  immoral  or  tainted  with  positive  illegality.  In  the  case 
at  bar  Dittbenner  was  insolvent  and  unable  to  pay  his  debts,  and  to 
satisfy  his  creditors,  or  those  who  should  participate  in  the  transaction, 
he  conveyed  the  property  in  question  to  plainti£F,  as  trustee,  under 
the  agreement  of  plainti£F  to  convert  the  same  into  money  and 
pay  and  discharge  Dittbenner 's  debts.  The  transaction  amounted 
in  effect  to  an  assignment  for  the  benefit  of  creditors;  not  an 
assignment  under  our  insolvency  statutes,  or  made  in  conformity  with  the 
statutory  regulations  of  common-law  assignments,  but  a  common-law 
assignment  pure  and  simple.  The  contention  of  defendant  is  that  all 
such  assignments,  where  the  statutes  regulating  them  are  not  complied 
with,  are  absolutely  void,  not  only  as  to  creditors  and  subsequent  pur- 
chasers in  good  faith,  but  as  between  the  parties  themselves.  Section 
4227,  Gen.  St.  1894,  provides  that  every  conveyance  or  assignment  made 
by  a  debtor  of  the  whole  or  any  part  of  his  estate  in  trust  to  an  assignee 
for  the  benefit  of  creditors  shall  be  void  unless  ♦  ♦  ♦  acknowledged, 
*  *  *  and  unless  the  same  be  filed  in  the  office  of  the  clerk  of  the 
district  court.    *     •     *    The  purpose  of  the  statute  was  not  to  restrict 
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the  rights  of  parties  to  contract  on  such  terms  and  conditions  as  they 
might  deem  for  their  best  interests.  *  *  •  The  right  to  make  a 
common-law  assignment  for  the  benefit  of  creditors  exists  independent 
of  statutes." 

The  assignment  in  question  was  a  general  assignment,  with- 
out preference,  of  a  stock  of  merchandise,  fixtures,  etc.,  for  the 
benefit  of  all  the  creditors  of  the  Regulator  Company,  of 
which  no  creditor  or  debtor,  so  far  as  the  record  here 
shows,  complained  or  had  any  cause  to  complain;  in  2 
fact,  an  assignment  under  which  all  the  creditors  of 
the  assignor  participated,  and  were  to  receive  their  just 
benefits  alike  without  compliance  with  the  provisions  of  the 
statute  invoked  by  defendant,  concerned  only  as  a  third 
party.  In  our  opinion  it  was  just  as  legal,  binding,  and 
eflPective,  under  the  circumstances,  upon  all  the  parties  to  it, 
as  if  the  statute  in  question  had  been  complied  with  in  every 
particular  as  to  formalities,  execution,  and  procedure  under 
it.  It  is  not  our  purpose  nor  do  we  wish  to  be  understood 
as  here  deciding  that  in  a  proper  case  under  the  Utah  statute 
creditors  may  not  complain  of  the  failure  to  comply  with 
statutory  formalities  and  procedure;  but  what  we  do  now 
decide  is  that  the  case  at  bar  presents  in  all  its  phases  a  valid 
assignment  made  by  the  Regulator  Company  to  plaintiff,  and 
more  especially  an  assignment  that  may  not  be  legally  ques- 
tioned by  one  occupying  the  position  of  the  defendant  in 
this  action. 

(2)  The  further  contention  is  made  by  defendant  that  the 
several  communications  had  by  telegrams  and  letters  between 
the  plaintiff  and  the  defendant  did  not  constitute  a  legal 
contract.    Again  counsel  for  defendant  in  their  brief 
have  cited  numerous  authorities  for  the  purpose  of  3 

sustaining  their  contention  that  the  letters  and  tele- 
grams in  question  merely  constituted  negotiations  for  the 
purchase  of  the  property  held  in  trust  by  the  plaintiff  as 
assignee  of  the  Regulator  Company  for  the  benefit  of  its 
creditors  rather  than  an  absolute  contract  to  purchase.  No 
good  purpose  would  be  subserved  in  entering  upon  a  discus- 
sion here  as  to  the  applicability  of  the  cases  cited  in  defen- 
dant's brief  to  the  case  at  bar.     They  are  not  in  point 
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Preliminary  to  the  opinion  we  have  set  forth  verbatim  the 
written  communications  relied  upon  by  the  plaintiff  as  con- 
stituting the  contract  between  it  and  the  defendant.  To  our 
minds  the  primary  elements  of  a  contract,  that  of  an  offer 
and  acceptance,  are  clearly  disclosed  by  the  written  communi- 
cations referred  to.  It  is  clearly  shown  that  the  plaintiff 
offered  to  sell  the  property  to  defendant  for  $8,500.00.  Under 
date  of  May  24,  1912,  defendant  wired  the  plaintiff: 

*'I  accept  option  given  me  up  to  today  eight  thousand  five 
hundred  dollars  on  Regulator  Company  proposition  made  me 
last  Sunday." 

The  plaintiff  replied  by  wire  May  25 : 

''We  accept  your  offer  of  eight  thousand  five  hundred  dol- 
lars for  stock,  fixtures  and  lease  of  Regulator  Company.  Ad- 
vise when  deal  can  be  completed.  The  horse  which  with 
wagon  and  harness  inventoried  one  hundred  dollars  acci- 
dentally killed.    Will  allow  credit  fifty  dollars  for  same.'' 

Defendant  replied  June  3d  by  wire : 

''Manager  Wahl  closing  inventory  stock.  •  •  •  Will 
leave  Wednesday  for  Salt  Lake.'' 

Then  again  defendant  replied  by  letter,  June  6th: 

"My  manager,  Mr.  Wahl,  left  here  yesterday  for  your  city 
and  will  arrive  there  Sunday.  •  •  •  He  will  look  over  the 
stock  and  receive  the  inventory  and  keys  thereto,  and  if  all 
is  as  was  represented  he  will  turn  over  to  you  check  for 
$8,450.00,  the  purchase  price  being  $8,500.00  less  $50.00  de- 
duction for  horse." 

Thereafter  the  testimony  shows  that  Mr.  Wahl  duly  arrived 
in  Salt  Lake  City,  and,  accompanied  by  plaintiff,  proceeded 
to  Richfield,  and  there  defendant  refused  to  accept  or  pay 
for  the  property. 

It  is  contended  by  counsel  for  defendant  that  the  acceptance 
of  the  plaintiff's  offer  to  sell  for  $8,500,  less  $50,  the  value 
of  the  horse,  was  conditioned  on  the  part  of  the  defendant, 
the  condition  being  "if  as  represented."  There  is  nothing 
in  that  contention;  for,  as  a  matter  of  law,  it  would  be 
implied  in  any  case  that  acceptance  is  based  upon  the  condi- 
tion "if  as  represented. "   There  is  nothing  in  the  record  here 
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to  show  otherwise  than  that  everything  concerning  the  trans- 
action and  the  property  was  just  exactly  as  represented. 
Further,  the  record  shows  that  the  defendant  personally  ac- 
quainted himself  while  in  Salt  Lake  City  with  the  character 
and  the  inventory  of  the  property,  and  all  the  conditions  and 
purposes  surrounding  the  selling  and  disposing  of  it  by  the 
plaintiff.  If  after  accepting  plaintiff's  offer  to  sell  on  further 
investigation,  the  defendant  found  the  property  to  be  other- 
wise than  as  represented  to  him  by  the  plaintiff,  he  well  might 
have  had  just  and  legal  cause  to  refuse  to  accept  and  pay  for 
it;  but  no  such  contention  is  made,  nor  can  be  made  on  the 
record  before  us.  The  record  here  does  not  disclose  but  that 
the  property  was  in  every  particular  as  represented  and  as 
defendant  understood  it  to  be  when  he  accepted  plaintiff's 
offer  to  sell. 

Such  transactions  as  are  involved  in  this  case  are  but  the 
common,  ordinary,  and  everyday  transactions  of  commercial 
life,  and  should  not  be  complained  of  nor  repudiated  by  either 
party  when  not  attended  with  fraud  or  unfair  dealing. 

The  judgment  of  the  district  court,  in  our  opinion,  both 
as  to  the  facts  and  the  law  of  this  case,  is  amply  sustained 
by  the  record  and  must  be  affirmed.  It  is  so  ordered.  Costs 
to  plaintiff. 

PRICK,  C.  J.,  and  McCARTY,  THURMAN,  and  GIDEON, 
JJ.,  concur. 


MAKRIS  V.  MELIS  et  al. 

No.  2993.    Decided  August  25, 1917.    Rehearing  denied  October  9, 
1917.     (167  Pac.  802.) 

1.  (Contracts — Construction — ^Bules.  In  construing  a  written  con- 
tract it  is  the  duty  of  the  court  to  consider  all  of  its  terms  and  the 
relationship  of  parties  at  such  time,  and,  if  possible,  to  arrive  at 
their  actual  intent.     (Page  548.) 

2.  Corporations — Sale  of  Stock — Contracts — Construction.  Defen- 
dants organized  a  mercantile  corporation  and  entered  into  a  contract 
with  plainti£F  for  the  sale  of  twenty-two  shares  of  the  company's 
stock.  The  contract  was  written  in  Greek,  which  was  the  native  tongue 
of  the  parties,  and  recited  that  the  defendants  had  sold  plainUif 
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twenty-two  shares  in  the  company  for  a  named  consideration,  that 
defendants  acknowledged  him  a  copartner  to  the  extent  of  his  shares, 
and  that  he  should  be  responsible  for  losses  and  entitled  to  profits 
thereafter.  Oomp.  Laws  1907,  section  330,  declares  that  stock  shall 
be  deemed  personal  property,  and  delivery  of  a  stock  certificate  of  a 
corporation,  together  with  a  written  transfer  signed  by  the  owner  to 
a  bona  fide  purchaser  or  obligee,  shall  be  deemed  a  sufficient  transfer 
as  against  any  creditor  of  the  transfer.  Held  that,  though  the  con- 
tract recited  that  the  sellers  reserved  the  right  to  deliver  the  shares, 
it  should  be  construed  in  connection  with  the  statute,  and  casts  on  the 
sellers  the  duty  to  deliver  to  plaintiff  the  certificate  for  the  shares. 
(Page  548.) 

3.  (Corporations — Sale  of  Stock — ^Actions — ^Damages.  Sellers  of 
corporate  stock  who  failed  to  deliver  certificates  as  required  cannot 
defeat  an  action  for  damages  on  ground  that  corporation  subsequently 
became  insolvent,  where  it  was  solvent  for  more  than  two  years  after 
sale,  during  which  time  shares  were  worth  amount  paid  therefor. 
(Page  548.) 

Appeal  from  District  Court,  Third  District;   Hon.  F.  C. 
Loofbourow,  Judge. 

Action  by  Eonstantinos  Makris  against  Nicolaos  Melis  and 
others. 

Judgment  dismissing  complaint.    Plaintiff  appeals. 

Reversed  and  remanded  with  directions. 

AUan  T.  Sanford  and  Aaron  Myers  for  appellant. 

H.  L.  MuUiner  for  respondent. 

GIDEON,  J. 

The  controlling  question  on  this  appeal  is  the  construction 
of  the  written  contract  between  the  parties.  Plaintiff  alleges 
the  existence  of  the  contract,  the  payment  of  the  moneys 
stipulated  therein  by  him  to  be  paid  to  the  defendants,  and 
the  failure  and  refusal  on  the  part  of  the  defendants  to 
deliver  to  him  the  shares  of  stock  mentioned  in  the  contract, 
and  damages  by  reason  of  such  failure.  The  defendants 
Nicolaos  Melis  and  Konstantinos  Melis,  the  only  two  defen- 
dants answering,  among  other  things  alleged  that  plaintiff 
Vol.  50—36 
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purchased,  not  from  the  defendants  but  from  the  Italian- 
Greek  Mercantile  Company,  twenty-two  shares  of  that  com- 
pany's capital  stock,  and  that  the  moneys  paid  by  the  plaintiff 
were  paid  to  that  company;  that  the  said  mercantile  com^ 
pany  at  that  time  was  not  designated,  conducted,  or  regarded 
by  the  owners  thereof  as  strictly  a  corporation,  but  was,  on 
the  contrary,  regarded  and  conducted  as  a  partnership ;  that 
the  answering  defendants  had  no  certificates  of  stock  deliv- 
ered to  them,  and  had  no  power  to  execute  or  deliver  certifi- 
cates to  the  plaintiff,  and  denied  that  plaintiff  ever  demanded 
certificates  of  stock  from  them ;  that  after  the  contract  plain- 
tiff was  recognized  as  an  owner  or  stockholder  in  the  business 
to  the  amount  of  the  interest  he  had  purchased;  that  he 
claimed  to  be  such  owner  and  was  entitled  to  all  the  rights 
and  privileges  of  an  owner  and  stockholder  of  said  company ; 
that  the  said  company  was  declared  insolvent  and  a  receiver 
appointed  on  the  24th  day  of  April,  1914;  and  that  after 
the  appointment  the  plaintiff  continued  to  make  such  claim 
of  ownership  until  the  said  company  was  declared  a  bank- 
rupt. Defendants  denied  any  liability  to  the  plaintiff  for 
damages  or  otherwise. 

Trial  was  had  before  the  district  court  of  Salt  Lake  County, 
and  at  the  conclusion  of  the  plaintiff's  testimony  defendants 
moved  for  a  nonsuit  and  dismissal  upon  the  following 
grounds:  '*That  the  plaintiff  had  not  made  out  a  prima  facie 
case,  and  that  their  own  evidence  shows  that  they  are  not 
entitled  to  recover  in  this  action.*' 

It  appears  from  the  record  that  in  April)  1906,  the  defen- 
dants L.  G.  and  E.  C.  Skliris,  together  with  three  others, 
organized  a  corporation  for  the  purpose  of  carrying  on  a 
general  mercantile  business  in  Salt  Lake  City,  Utah,  and  else- 
where in  the  state  of  Utah,  to  be  known  as  the  Italian-Greek 
Mercantile  Company,  and  that  the  authorized  capital  stock 
was  $10,000,  represented  by  100  shares  of  the  par  value  of 
$100  each;  that  all  of  said  stock  was  issued  to  the  incor- 
porator ;  that  subsequent  to  the  date  of  incorporation,  to  wit, 
about  March  5,  1908,  the  two  defendants  Melis  bought  one- 
half  of  the  original  outstanding  capital  stock,  and  thereby 
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became  half  owners  in  the  business  with  the  two  defendants 
Skliris.  It  also  appears  that  certificates  of  stock  were  issued 
to  the  original  incorporators,  and  at  the  date  of  the  purchase 
by  the  defendants  Melis  those  original  certificates  were  sur- 
rendered to  the  company  and  canceled,  and  new  certificates 
were  issued  to  such  defendants.  It  further  appears  from  the 
testimony  that  in  October,  1910,  the  defendants,  who  were 
then  the  owners  of  all  of  the  stock  of  the  company,  sold  33 
shares  of  stock  to  one  Mantis,  and  that  on  February  9,  1911, 
the  contract  in  question  was  entered  into  between  the  plaintiff 
and  defendants.  That  contract  was  originally  written  in 
Greek,  that  being  the  native  tongue  of  the  parties  to  this 
action,  but  it  is  admitted  by  both  plaintiff  and  defendants 
that  the  following  is  a  correct  translation  of  the  same  : 

'*The  undersigned,  Evangelos  G.  Skliris,  Nicolaos  Melis, 
Konstantinos  Melis,  and  Leonidas  G.  Skliris,  residents  of  Salt 
Lake  City,  Utah,  sold  on  this  day  to  Konstantinos  Makris, 
resident  of  Salt  Lake  City,  Utah,  twenty-two  (22)  shares  of 
the  Italian-Greek  Mercantile  Co.  of  Salt  Lake  City,  Utah,  for 
the  consideration  of  two  thousand  one  hundred  dollars 
($2,100.00)  of  which  have  received  from  him  this  date  in 
cash,  one  thousand  five  hundred  ($1,500.00)  dollars  and  the 
balance  of  six  hundred  ($600.00)  dollars  shall  Konstantinos 
Makris  pay  to  us  within  three  months  from  date.  That  we 
acknowledge  him  as  a  copartner  to  the  Italian  Grocery  Co. 
to  the  extent  of  his  shares  from  the  twenty-fifth  of  October, 
1910.  That  he  shall  be  responsible  from  that  date  for  the 
losses  and  payments,  and  that  he  shall  be  entitled  to  the 
profits.  That  we  reserve  the  right  to  deliver  him  the  shares. 
*'This  was  accepted  by  Konstantinos  Makris,  and  in  accor- 
dance this  was  dictated  in  duplicate  and  was  signed  by  all 
legally. 

**  [Signed]       The  Contracting  Parties: 

''E.  G.  Skliris, 
''N.  B.  Melis, 
''K.  D.  Makris." 

In  attempting  to  determine  just  what  the  parties  to  the 
foregoing  contract  intended,  and  upon  which  there  was  a 
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meeting  of  minds,  it  is  necessary  to  consider  the  relationship 
of  the  parties  and  their  understanding  of  the  ordinary 
terms  of  such  a  paper.  None  of  the  parties  to  this  1, 2, 3 
contract  was  an  adept  in  putting  into  legal  phraseology 
the  terms  of  the  contract.  The  language  used  to  express  the 
intention  is  somewhat  indefinite  and  apparently  somewhat 
contradictory.  It  is  the  duty  of  a  court  in  construing  a 
written  contract  to  consider  all  of  its  terms  and  the  relation- 
ship of  the  parties  at  such  time,  and,  if  possible,  arrive  at 
the  actual  intent  of  the  parties  and  upon  what  their  minds 
met.  We  think  it  is  possible  in  construing  this  contract, 
under  the  circumstances  that  surrounded  the  parties,  to  de- 
termine the  meaning  of  the  contract  and  the  understanding 
of  the  parties  at  the  time  of  its  execution. 

That  the  plaintiff  in  that  contract  understood  he  was  pur- 
chasing from  the  defendants  twenty-two  shares  of  the  capital 
stock  of  the  corporation  mentioned  does  not  seem  to  be  in  any 
way  doubtful.  That  the  defendants  understood  they  were 
either  selling  or  agreeing  to  seU  a  like  number  of  shares  is 
not  open  to  question.  The  contract  price  was  agreed  upon 
and  mentioned  in  the  contract.  The  amount  paid  at  the 
execution  of  the  contract,  and  the  balance  to  be  paid,  and 
the  time  when  it  was  to  be  paid,  are  definitely  stated.  That 
the  payment  of  the  balance  of  the  purchase  price  was  subse- 
quently made  by  the  plaintiff  is  not  disputed.  But  it  is  con- 
tended by  defendants  that  corporate  stock  is  personal  prop- 
erty and,  as  such,  is  subject  to  sale  and  transfer  by  any 
writing  or  bill  of  sale  purporting  to  sell  stock,  and  that  a 
certificate  of  stock  is  not  the  right  or  thing  sold,  but  is  merely 
evidence  of  such  right  or  thing,  or,  as  expressed  by  defen- 
dants' counsel,  is  simply  the  muniment  of  title  and  not  the 
right  itself;  that,  when  the  defendants  executed  the  contract 
in  question,  thereupon  the  plaintiff  became  a  stockholder  and 
lost  no  rights  by  failure  of  the  defendants  to  deliver  the 
certificates  of  stock  representing  his  purchase  in  the  cor- 
poration. 

But  do  the  facts  warrant  such  a  conclusion?  We  have  a 
statute  in  this  state  (Comp.  Laws  1907,  section  330) ;  regu- 
lating or  directing  the  method  of  transfer  of  stocks  as  follows: 
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''Stock  shall  be  deemed  personal  property,  and  the  delivery 
of  a  stock  certificate  of  a  corporation,  together  with  a  written 
transfer  of  the  same,  signed  by  the  owner,  to  a  bona  fide 
purchaser  or  pledgee  for  value,  shall  be  deemed  a  sufficient 
transfer  of  the  title  as  against  any  creditor  of  the  transferor 
and  all  other  persons  whomsoever;  provided,  that  for  the 
purpose  of  voting,  and  of  receiving  dividends,  and  of  levying 
and  collecting  assessments,  and  wherein  the  corporation  is 
otherwise  interested,  the  holder  of  record,  as  shown  by  its 
books,  shall  be  treated  and  considered  as  the  holder  in  fact, 
and  the  transferee  shall  have  no  rights  or  claims  as  against 
the  corporation  until  transfer  thereof  be  made  upon  the  books 
of  the  corporation  or  a  new  certificate  be  issued  to  him." 

Under  that  section  the  plaintiff  had  no  right  or  claim 
against  the  corporation  to  compel  it  to  recognize  his  interest 
until  the  stock  representing  such  interest  was  transferred  to 
him  upon  the  books  of  the  corporation  or  a  new  certificate 
issued.  Was  it  not  then  the  duty  of  the  defendants  to  give, 
as  well  as  the  reciprocal  right  of  the  plaintiff  to  receive, 
under  the  contract  and  under  the  foregoing  statute  (which 
is  incorporated  into  and  becomes  a  part  of  every  contract  for 
the  sale  of  corporate  stock),  the  right  in  the  corporation,  and 
also  the  evidence  or  muniment  of  such  right,  so  that  he  could 
assert  and  enforce  it  against  the  corporation  itself,  and  sell 
and  transfer  such  right  if  he  desired?  The  evidence  discloses, 
and  that  is  not  disputed,  that  the  defendants  held  certificates 
of  stock  representing  the  number  of  shares  sold  to  the  plain- 
tiff. Plaintiff,  having  paid  the  agreed  price,  was  entitled,  as 
above  indicated,  to  have  defendants  give  him  the  evidence 
of  the  right  that  he  had  purchased,  and  doubly  so  where,  as 
in  this  case,  that  evidence  is  held  by  the  parties  receiving  the 
consideration  for  such  stock.  Transfers  must  be  made  as 
provided  by  the  laws  of  the  state  under  whose  laws  the  cor- 
poration was  organized  and  exists.    10  Cyc.  593. 

There  is  no  evidence,  or  intimation  of  evidence,  to  support 
the  allegations  of  the  answer  that  the  plaintiff  bought,  or 
agreed  to  buy,  the  stock  from  the  corporation  itself,  or  nego- 
tiated with  the  corporation  for  any  such  stock.  In  fact,  the 
record  discloses  that  the  corporation  had  no  stock;   that  the 
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full  amount  of  the  stock  authorized  had  been  issued  to  the 
defendants.  It  is  not  disputed  that  the  plaintiff  at  the  date 
the  last  payment  was  made  requested  that  the  stock  be  issued 
to  him;  that  on  various  occasions  thereafter  he  made  a  like 
demand  upon  the  defendants,  and  through  various  excuses 
the  defendants  never  delivered,  or  offered  to  deliver,  him  the 
stock;  that  after  a  year  or  more  had  passed  he  requested 
the  delivery  of  the  stock  from  the  defendants  or  the  repay- 
ment of  the  money  that  he  had  paid;  that  the  stock  was 
promised  to  him,  and  at  other  times  the  money  was  promised, 
as  testified  to  by  the  plaintiff.  The  testimony  also  establishes 
that  at  the  time  this  stock  was  purchased,  and  for  two  years 
thereafter,  the  assets  of  the  corporation  were  such  that  the 
stock  was  worth  its  full  face  value,  and  that  condition  existed 
and  continued  long  after  the  plaintiff  had  ceased  to  try  to 
get  the  stock  from  defendants  and  had  demanded  repayment 
of  the  money  which  he  had  paid  to  them. 

Some  point  is  made  that  by  reason  of  one  particular  clause 
in  the  contract,  to  wit,  ''that  we  reserve  the  right  to  deliver 
him  the  same,"  the  defendants  were  under  no  legal  obligation 
at  any  time  to  deliver  to  the  plaintiff  the  shares  of  stock 
mentioned  in  the  contract.  Such  a  construction  would  be 
inconsistent  with  the  other  provisions  of  the  contract.  As 
stated  above,  these  parties  were  not  experts  in  preparing  legal 
documents,  and  it  is  not  at  all  reasonable  that  the  parties 
intended  any  such  a  reservation  of  right  on  the  part  of  the 
defendants.  When  considered  in  connection  with  the  remain- 
der of  the  contract,  that  sentence  was  intended  to  mean,  if  it 
can  be  given  any  meaning  whatever,  that  the  defendants  re- 
served the  right  to  retain  the  certificates  of  stock  until  the 
plaintiff  had  fully  paid  for  the  same. 

It  is  not  necessary  to  determine  in  this  case  that  certificates 
of  stock  cannot  be  sold  and  the  title  to  the  same  transferred 
by  a  bill  of  sale  or  other  written  agreement ;  but  we  simply 
hold  that  in  this  case,  whether  the  title  passed  at  the  date  of 
the  sale  or  subsequent  thereto,  the  plaintiff,  under  the  terms 
of  the  contract,  was  entitled  to  receive,  and  it  was  the  duty 
of  the  defendants  to  give  to  him,  certificates  of  stock  in  the 
corporation  representing  his  interest  therein.     In  fact,  the 
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certificates  of  stock  held  by  the  defendants  themselves  pro- 
vide that  the  same  shall  be  ''transferable  only  on  the  books 
of  the  corporation  by  the  holder  hereof  in  person  or  by  attor- 
ney upon  surrender  of  this  certificate  properly  indorsed." 
In  other  words,  the  position  of  the  plaintifE,  by  reason  of  the 
acts  of  defendants  in  not  transferring  and  delivering  to  him 
certificates  of  stock  held  by  them,  was  that  he  had  no  means 
or  way  of  compelling  the  corporation  to  recognize  his  interest 
or  rights  therein,  and  the  stock  for  which  he  had  paid  was 
subject  to  claims  of  the  creditors  of  the  defendants,  and 
might  be  treated  and  considered  as  the  property  of  the  de- 
fendants, and  he,  the  plaintiff,  have  no  rights  or  claims  as 
against  the  corporation  until  the  transfer  of  the  same  be 
made  upon  the  books  of  the  corporation  or  a  new  certificate 
issued  to  him. 

It  may  be  contended  that  the  plaintiff  had  a  right  to  compel 
the  defendants  to  deliver  to  him  the  stock,  the  same  being 
the  evidence  of  his  interest  in  the  corporation.  But  be  that 
as  it  may,  there  was,  on  the  other  hand,  the  duty  of  the 
defendants,  under  their  contract,  to  furnish  such  evidence  or 
certificates  of  stock  to  the  plaintiff,  and  in  not  doing  that 
they  broke  the  contract  with  the  plaintiff. 

In  view  of  the  conclusions  at  which  we  have  arrived,  the 
question  of  the  sufficiency  of  the  motion  for  a  nonsuit  be- 
comes immaterial  and  no  opinion  is  expressed  thereon. 

It  follows  from  the  foregoing  that  the  lower  court  erred 
in  sustaining  the  motion  for  nonsuit.  The  judgment  is  there- 
fore reversed,  and  the  cause  is  remanded,  with  directions  to 
set  aside  the  order  of  dismissal,  and  to  reinstate  the  case  upon 
the  calendar  and  proceed  with  the  trial  of  the  same.  Re- 
spondents to  pay  costs. 

McCARTY,  CORPMAN,  and  THURMAN,  JJ.,  concur. 

PRICK,  C.  J. 

I  concur.  There  are  four  parties  named  in  the  contract 
of  sale.  Although  all  of  the  four  were  duly  served  with 
summons,  only  two  of  them  appeared  and  defended  the 
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action.  The  two  not  appearing  have,  therefore,  confessed 
the  allegations  of  the  complaint.  In  my  judgment  the  two 
who  have  answered,  however,  have  not  interposed  any  legal 
defense  to  the  complaint,  except  the  limited  defense  that  is 
contained  in  the  general  denial  after  having  admitted  the 
execution  and  delivery  of  the  contract  sued  on. 

From  what  appears  in  the  record,  it  seems  the  district 
court  considered  only  the  contract  sued  on,  and  arrived  at 
the  conclusion  that  under  it  plaintiff  had  no  cause  of  action. 
As  I  view  it,  that  conclusion  is  clearly  erroneous.  To  my 
mind,  it  is  very  clear  that  the  four  defendants  named  sold 
to  the  plaintiff  twenty-two  shares  of  the  capital  stock  of  the 
corporation  named  in  the  contract,  which  stock  they  owned 
in  their  individual  right,  for  the  sum  of  $2,100,  of  which  the 
plaintiff  paid  $1,500  in  cash,  and  agreed  to  pay  the  remaining 
$600  within  three  months  from  the  date  of  the  contract  of 
sale.  The  proof  shows  without  dispute  that  the  plaintiff  paid 
the  remaining  $600  within  the  specified  time,  and  repeatedly 
demanded  either  to  have  the  stock  delivered  to  him  or  that 
the  defendants  repay  the  money  he  had  paid  for  the  same. 
The  defendants  did  neither;   hence  this  action. 

A  defense  is  attempted  to  be  based  on  certain  stipulations 
of  the  contract.  While  it  is  a  cardinal  rule  of  construction 
that  all  of  the  stipulations  of  a  contract  must  be  given  their 
usual  and  ordinary  meaning  and  intended  force  and  effect, 
yet  it  is  also  a  well-recognized  rule  of  construction  that,  in 
case  a  stipulation  in  a  contract  merely  expresses  what  the 
law  implies,  the  stipulation  will  be  given  the  force  and  effect 
only  that  is  implied  by  law.  The  latter  rule  is  manifestly 
applicable  to  some  of  the  stipulations  in  the  contract  in  ques- 
tion. For  example:  The  statutes  of  this  state  provide  what 
the  rights  of  each  stockholder  are  by  making  each  share  of 
corporate  stock  of  the  same  class  equivalent  in  power  and 
right  to  every  other  share  of  stock.  When  the  plaintiff,  there- 
fore, purchased  the  twenty-two  shares  of  stock,  his  rights  in 
the  corporation  were  determined  by  law.  It  follows,  there- 
fore, that  the  provision  of  the  contract,  "that  we  acknowledge 
him  as  copartner  to  the  extent  of  his  shares  from  the  twenty- 
fifth  day  of  October,  1910,"  can  be  given  no  other  effect  than 
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to  fix  the  time  when  his  property  rights  in  the  corporation 
began,  providing  the  sale  was  consummated  by  a  delivery  of 
the  stock  to  him  and  was  transferred  on  the  books  of  the 
corporation. 

The  other  stipulation,  "that  he  shall  be  responsible  from 
that  date  for  the  losses  and  payments  and  that  he  shall  be 
entitled  to  the  profits,"  is  a  matter  entirely  determined  by 
law ;  that  is,  no  one  is  actually  a  stockholder  in  a  corporation, 
as  against  the  corporation  and  as  against  the  stockholders 
generally,  unless  he  originally  subscribes  for  stock,  or  unless 
he  purchases  it  from  some  one  other  than  the  corporation, 
and  the  stock  is  delivered  to  him,  and  it  is  transferred  on  the 
books  of  the  corporation.  In  this  case  the  defendants  sold  to 
the  plaintiff  the  twenty-two  shares  of  stock,  but  they  have 
failed  and  neglected  to  deliver  the  same  to  him.  They  have, 
therefore,  breached  their  contract  of  sale,  and  thereby  have 
prevented  plaintiff  from  completing  the  relationship  of  stock- 
holder and  of  enjoying  the  benefits,  if  any,  of  such  relation. 
The  legal  rights  of  the  plaintiff  as  against  the  defendants, 
therefore,  are  precisely  the  same  as  though  the  defendants 
had  sold  him  any  other  personal  property,  had  received  the 
purchase  price  therefor,  and  had  failed  to  deliver  the  prop- 
erty to  him  at  the  time  stipulated,  or  upon  demand  if  no  time 
was  stipulated. 

Nor  does  the  provision  in  the  contract,  "that  we  reserve 
the  right  to  deliver  him  the  shares,"  affect  the  foregoing 
conclusions.  If  it  be  contended  that  it  means  something 
different  from  the  meaning  given  it  by  Mr.  Justice  GIDEON 
in  his  opinion,  then  it  has  no  force  or  effect  whatever,  since  it 
is  clearly  repugnant  to  every  other  provision  of  the  contract, 
and  manifestly  contrary  to  the  general  intent  and  purpose 
of  the  parties  in  entering  into  the  contract.  In  2  Elliott  on 
Contracts,  after  discussing  the  effect  of  repugnant  stipula- 
tions and  clauses  in  contracts,  in  section  1515  it  is  said: 

''But  while  words  or  clauses  in  a  contract  apparently  repugnant 
should  be  reconciled  if  it  can  be  done  hj  any  reasonable  construction,  yet 
a  proviso  which  is  utterly  repugnant  to  the  body  of  the  contract,  and 
irreconcilable  with  a  former  clause  and  repugnant  to  the  general  purpose 
and  intent  of  the  contract,  will  be  set  aside  or  rejected;  likewise  a  sub- 
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sequent  clause,  irreconcilable  with  a  former  clause  and  repugnant  to  the 
general  purpose  and  intent  of  the  contract,  will  be  set  aside  or  rejected. ' ' 

While  courts  long  hesitate  to  enforce  the  rule  above  stated, 
yet  where,  as  here,  the  effect  of  the  subsequent  clause  would 
entirely  nulli:fy  all  that  is  before  said  in  the  contract,  and 
would  have  the  effect  of  giving  the  defendants  both  the  con- 
tract price  and  the  thing  sold,  but  one  conclusion  ^is  permis- 
sible, and  that  is  that  the  latter  clause  must  either  be  rejected 
or  be  given  some  subordinate  effect. 

In  my  judgment,  as  the  record  now  stands,  the  plaintiff 
is  clearly  entitled  to  judgment  as  prayed  for  in  the  complaint. 


LOMBARD  V.  COLUMBIA  NAT.  LIFE  INS.  CO. 

No.  3033.    Decided  October  4,  1917.     (168  Pac.  269.) 

1.  Appeal  and  Error— Garicless  Error — ^Exclusion  op  EvmENCs. 
If  a  life  policy  was  not  in  force  at  the  time  of  the  death  of  insured, 
no  subsequent  delivery  could  give  it  any  validity,  and  the  exclu8k)n 
of  any  correspondence  had  between  the  insurer  and  insured's  agent, 
with  reference  to  the  whereabouts  of  the  policy,  subsequent  to  such 
date,  could  not  be  prejudicial  error.     (Page  558.) 

2.  Appeal  and  Error — ^Exclusion  of  Evidence — Harmless  Error. 
In  an  action  on  a  life  policy,  delivery  of  which  was  denied,  exclusion 
of  letters  between  the  insurance  company  and  insured's  agent,  which 
would  have  established  nothing  more  than  a  request  to  it  to  refund 
the  premium,  and  a  failure  of  the  company  so  to  do,  could  not 
prejudice  defendant  company.     (Page  559.) 

3.  Insurance — ^Delivery — Suppiciency.  Where  the  premium  was  paid 
on  the  date  of  the  application,  and  a  receipt  issued,  stating  that  if 
the  policy  was  subsequently  issued,  it  should  be  in  force  from  that 
date,  the  issuing  of  the  policy  and  sending  it  to  the  company's 
general  agent,  who  in  turn  sent  it  to  the  agent,  who  took  the  appli- 
cation, but  who  had  severed  his  relations  with  the  company,  consti- 
tuted delivery,  although  the  policy  waa  never  received  by  insured. 
(Page  660.) 

4.  Witnesses — ^Peivilbbkd  Communications — Physicians.  That  in- 
sured was  afflicted  with  and  died  of  cancer,  and  that,  after  physi- 
cians had  told  him  that  the  disease  was  incurable,  insured  wept  and 
voluntarily  stated  that  he  had  been  suffering  with  his  stomach  and 
pains  in  his  back  for  two  years,  could  not  be  proved  by  the  testimony 
of  insured's  attending  physician,  in  view  of  Oomp.  Laws  1907,  see- 
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tion  3414,  as  amended  by  Laws  1911,  c  109,  providing  that  a  "phy- 
siciian  or  surgeon  cannot  without  the  consent  of  his  patient  be 
examined  in  a  civil  action,  as  to  any  information  acquired  in  attend- 
ing the  patient,  which  was  necessary  to  enable  him  to  prescribe  or 
act  for  the  patient."     (Page  561.) 

5.  Insurance— Cause  of  Death — Proof — Sufficiency.  That,  after 
ittisured's  physician  had  advised  him  that  his  condition  was  serious, 
and  his  disease  incurable,  the  insured  voluntarily  stated  that  he  had 
been  suffering  with  his  stomach  and  pains  in  his  back,  would  not, 
standing  alone,  prove  or  tend  to  prove  that  insured  died  of  cancer, 
or  prove  the  nature  of  the  disease  that  caused  his  death.    (Page  563.) 

Appeal  from  District  Court,  Second  District;   Hon.  N,  J. 
Harris,  Judge. 

Action  by  John  P.  Lombard  against  the  Columbia  National 
Life  Insurance  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

Williams  (&  Williams  for  appellant. 

George  McCormick  and  A.  E.  Pratt  for  respondent. 

appellant's  points 
**It  is  impossible  to  lay  down  any  inflexible  rule  by  which 
it  can  be  determined  what  evidence  shall  be  sufJcient  to  estab- 
lish  agency  in  any  given  case.  That  is  a  question  which  must 
be  determined  in  view  of  the  facts  in  each  particular  case. 
Whatever  form  of  proof  is  relied  upon,  however,  must  have 
a  tendency  to  prove  agency,  and  must  be  sufficient  in  probative 
force  to  establish  it  by  a  preponderance  of  the  evidence.  It 
may  be  .said  in  general  terms,  however,  that  whatever  evidence 
has  a  tendency  to  prove  the  agency  is  admissible,  even  though 
it  be  not  full  and  satisfactory,  as  it  is  the  province  of  the  jury 
to  pass  upon  it.  So  if  evidence  has  first  been  introduced  tend- 
ing to  prove  the  agency  or  to  make  out  a  prima  facie  case 
thereof,  the  admissions  and  declarations  of  the  alleged  agent, 
if  otherwise  competent,  may  then  be  shown,  and  the  whole 
case  be  passed  upon  by  the  jury. ' '  (Mechem  Agency,  2nd  Ed., 
Vol.  1,  Sec.  299.  See  also  McCormick  v.  Queen  of  Sheba 
Mining  Co.,  23  Utah  71.) 
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The  various  questions  propounded  by  the  defendant  to 
Dr.  Worrell,  objected  to  and  objection  sustained  by  the  Court, 
it  will  be  found,  are  based  upon  the  simple  fact  that  the  rela- 
tion of  physician  and  patient  existed  between  the  witness  and 
the  deceased.  The  appellant  insists  that  the  showing  of  that 
fact  alone  was  not  enough  to  justify  the  rulings  of  the  trial 
court  in  sustaining  any  of  the  objections  made,  and  clearly 
not  as  to  communications  offered  to  be  shown  by  the  witness, 
made  to  him  voluntarily  by  the  deceased,  and  wholly  inde- 
pendent of  the  ascertainment  by  the  doctor  of  any  facts  or 
statements  relating  to  the  ailment  of  the  deceased,  and  not 
in  any  way  necessary  to  enable  the  doctor  to  prescribe  or  act 
for  his  patient.    (Wigmore,  Evidence,  Vol.  4,  p.  3347  et  sec) 

respondent's  points 

Actual  manual  delivery  is  not  essential  to  a  legal  delivery. 
So  held  with  respect  to  deeds  as  well  as  policies.  It  is  a  matter 
of  intention.  (14  R.  C.  L.  898,  Sec.  76;  16  Am.  &  Eng.  Enc. 
of  Law  855 ;  Bowen  v.  Prudential  Ins,  Co,  [Mich.]  51  L.  R. 
A.  N.  S.  587;  Yonge  v.  Equitable  Life  Ass'n,  30  Fed.  902; 
Nejf  V.  Metropolitan  Life  Ins,  Co,,  73  N.  E.  1044;  Dibble  v. 
Northern  Assurance  Co.,  14  A.  S.  R.  470 ;  Kentucky  Mut.  Ins, 
Co.  V.  Jenks,  5  Ind.  96 ;  PJioenix  Assurance  Co.  v.  McArfhur, 
67  A.  S.  R.  154;  i^.  Y,  Life  Ins.  Co.  v.  Babcock,  69  A.  S.  R. 
134.    See  also  Notes  to  138  A.  S.  R.  47,  51.) 

The  defendant  did  all  it  could  to  deliver  the  policy  into  the 
actual  possession  of  Joseph  L.  Lombard.  There  was  a  purpose 
and  intention  to  deliver,  conclusively  shown  by  the  testimony 
of  defendant's  witnesses,  Brown,  Dickerson  and  Girard.  The 
receipt  for  the  premium  showed  an  intent  to  treat  the  accep- 
tance of  the  risk  and  retention  of  the  premium  and  issuance 
of  the  policy  as  a  delivery. 

GIDEON,  J. 

The  plaintiff  brings  this  action  to  recover  from  defendant 
the  amount  of  an  insurance  policy  issued  upon  the  life  of 
plaintiff's  brother,  Joseph  Lombard. 
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It  appears  from  the  record  that  on  the  5th  day  of  December, 

1914,  at  Pirth,  Idaho,  the  deceased  made  application  to  the 
defendant  for  a  life  insurance  policy.  After  answering  the 
questions  contained  in  such  application  and  passing  the  physi- 
cal examination  required,  the  insured  paid  one  C.  P.  Girard, 
soliciting  agent,  the  first  or  annual  premium  of  $83.78,  and 
received  from  such  soliciting  agent  a  receipt  signed  by  the 
secretary  of  the  defendant  for  that  amount.  Among  other 
things  the  receipt  contained  the  following: 

"Such  insurance  to  be  in  force  from  the  date  of  this  receipt 
provided  the  application  therefor  be  approved  by  the  com- 
pany at  its  home  office  in  Boston  and  a  policy  issued  on  the 
plan  applied  for,  the  company  reserving  the  right  to  disap- 
prove, reject  or  postpone  such  application,  and  unless  the 
policy  is  actually  issued  incurring  no  liability  hereunder  ex- 
cept for  the  return  of  any  moneys  paid  hereon  if  the  applica- 
tion be  not  accepted." 

The  application  was  forwarded  to  the  home  office  of  the 
defendant,  and  was  received  in  the  latter  part  of  January, 

1915.  The  defendant,  within  a  week  or  so  after  the  receipt 
of  the  application,  issued  two  policies  to  the  insured,  one 
health  and  one  life,  and  the  same  were  dated  December  5, 
1914,  that  being  the  date  of  the  application.  The  life  policy 
was  numbered  48252,  and  that  is  the  only  policy  in  question 
here.  The  two  policies  were  then  forwarded  by  the  secretary 
of  the  company  to  P.  W.  Dickerson,  its  general  agent  for  the 
state  of  Idaho,  located  at  Pocatello  in  such  state,  with  direc- 
tions not  to  deliver  the  life  policy  until  released  by  telegram. 
On  Pebruary  12th  the  policies  were  returned  to  the  home  office 
by  such  general  agent,  with  the  request  that  the  accident  and 
health  policy  be  changed  so  as  to  rate  the  insured  as  a  sheep 
owner  instead  of  a  sheep  herder.  The  policies  were  returned 
to  Mr.  Dickerson  on  Pebrtfary  18th,  and  on  Feb.  27th  the 
defendant  company  wired  him  that  the  life  policy  might  be 
delivered.  In  the  meantime  the  soliciting  agent,  Girard,  who 
resided  at  McCammon,  Idaho,  had  severed  his  connection  with 
the  defendant,  but  the  general  agent,  knowing  that  Girard 
was  personally  acquainted  with  the  insured,  sent  the  policy 
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to  him.  Oirard  received  the  same  by  regular  mail,  and,  as 
stated  by  him,  he  made  some  effort  to  find  the  insured  by  in- 
quiring of  persons  who  knew  him  (the  insured),  and  held  the 
policy  for  several  months.  Finally,  in  September,  1915,  at 
the  request  of  the  general  agent,  Girard  returned  the  policy 
to  him.  Immediately  on  receipt  of  the  policy,  on  the  same 
day,  Dickerson  returned  it  to  the  home  office,  and  the  same 
policy  was,  on  September  20th,  returned  from  the  home  office 
to  the  general  agent  in  Idaho  with  instructions  to  send  the 
same  to  Largilliere  Company,  bankers,  at  Soda  Springs,  Idaho. 
It  further  appears  that  the  insured  died  on  August  14,  1915, 
at  Ogden,  Utah. 

The  defendant  in  its  answer,  denies  the  delivery  of  the 
policy,  and  alleges  affirmatively  that  the  deceased  made  false 
statements  in  his  application  for  the  insurance. 

Trial  was  had  before  the  court  and  a  jury.  At  the  close 
of  the  testimony  the  court  instructed  the  jury  peremptorily 
to  return  a  verdict  in  favor  of  plaintiff  for  the  full  amount 
of  the  policy.    From  that  judgment  this  appeal  is  taken. 

The  errors  assigned  are  presented  under  two  general  heads, 
namely:  (1)  The  exclusion  of  certain  testimony  and  of  letters 
received  by  the  defendant  and  defendant's  general  agent, 
Mr.  Dickerson,  from  Largilliere  Company,  bankers,  of  Soda 
Springs,  Idaho,  and  thp  answers  to  such  letters;  (2)  the 
exclusion  of  the  testimony  of  the  physician  who  attended  the 
insured  during  his  last  sickness. 

The  correspondence  excluded  was  offered  to  show  an  agency 
of  Largilliere  Company  of  the  insured  during  his  lifetime 
and  after  his  death  that  Largilliere  Company  was  the  agent 
of  plaintiff.     It  may  be  conceded  as  a  self-evident 
proposition  that  if  the  policy  was  not  in  force  August  1 

14,  1915,  the  date  of  the  death  of  the  insured,  no  subse- 
quent delivery  could  give  it  any  validity.  If  it  was  not  binding 
upon  the  defendant  at  that  date,  no  act  subsequently  done 
could  make  it  binding.  The  physical  whereabouts  of  the 
policy  is  therefore  immaterial,  and  whatever  means  taken  by 
the  plaintiff,  or  his  agent,  to  get  the  actual  physical  possession 
of  the  policy  after  that  date  could  in  no  way  create  any  lia- 
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bility  on  the  part  of  the  defendant.  The  policy  was  from  that 
date  only  mere  evidence.  The  exclusion,  therefore,  of  any 
correspondence  had  between  Largilliere  Company  and  defen- 
dant after  August  14,  1915,  could  not  be  prejudicial  error. 

The  only  communication  or  correspondence  had  between 
such  bankers  and  the  company  prior  to  August  14, 
1915,  was  a  letter  written  to  the  defendant  on  March  4,  2 

1915,  which  letter  is  as  follows  : 

"On  Dec.  4th,  1914,  John  Lombard  of  Firth,  Idaho,  paid  to 
Geo.  P.  Girard  who  repi*esented  himself  to  be  your  agent, 
$75.40  as  a  first  premium,  on  a  $2,500  life  policy.  Dec.  5th 
his  brother  Jos.  Lombard  paid  Mr.  Girard  $83.78  in  full 
for  a  $2,500. 

"The  receipts  are  made  out  on  your  blanks  signed  Wm.  H. 
Brown,  Secy.  These  gentlemen  have  heard  nothing  from  you 
or  Girard  since  paying  in  the  money.  They  have  left  the  re- 
ceipts with  us  and  would  very  much  like  to  have  their  money 
refunded.    Please  advise  us  how  this  can  be  done." 

The  defendant  replied  to  that  letter  under  date  of  March  11, 
1915,  and  concerning  this  policy  said: 

"Replying  to  your  favor  of  March  4th,  I  find  that  policy 
No.  48252  was  issued  on  February  8th  to  Joseph  Lombard, 
under  date  of  December  5th,  and  sent  to  our  branch  office. 
The  premium  on  this  policy  was  $83.78.  •  •  •  We  are 
writing  today  to  Mr.  Dickerson,  our  general  agent  at  Poca- 
tello,  asking  him  to  follow  up  this  case  and  ascertain  what 
has  become  of  policy  No.  48252.  •  •  •  He  will  give  this 
prompt  attention  and  within  a  short  time  the  matter  will  be 
straightened  out.  The  agent  who  took  the  application  is  no 
longer  in  our  employ  and  this  accounts  for  the  delay.'' 

Both  of  these  communications  were  excluded  under  objec- 
tion that  no  agency  had  been  shown  on  the  part  of  Largilliere 
Company.  Whether  this  correspondence  would  prove,  or 
tend  to  prove,  an  agency  or  not,  we  cannot  see  how  the  de- 
fendant is  prejudiced  by  its  exclusion.  In  the  communication 
of  March  4th  it  is  stated  that  nothing  had  been  heard  from 
the  agent  receiving  the  money,  and  that  the  receipts  had  been 
left  with  Largilliere  Company,  and  that  company  informed 
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defendant  that  Lombard  would  like  to  have  his  money  re- 
funded. The  secretary,  in  his  reply,  does  not  offer  to  return 
the  premium,  makes  no  statement  that  as  soon  as  the  where- 
abouts of  the  policy  is  ascertained  the  money  will  be  refunded, 
but  simply  advises  that  he  has  written  the  general  agent,  and 
that  the  matter  will  be  straightened  up  within  a  short  time. 
So  far  as  the  record  shows,  the  defendant  made  no  effort  at 
that  time,  or  any  subsequent  time,  to  repay  or  refund  the 
money  which  its  agent  had  received  as  the  first  or  annual 
premium  on  the  policy.  Had  those  two  exhibits  been  admitted 
in  evidence,  the  only  fact  that  could  have  been  established 
thereby  would  have  been  the  request  on  the  part  of  Largilliere 
Company  for  a  refund  of  the  money,  and  the  failure  on  the 
part  of  the  defendant  to  comply  with  that  request.  That 
could  not  prejudice  the  defendant. 

It  is  also  contended  that,  under  the  admitted  facts  as  above 
outlined,  there  was  never  any  delivery  of  the  policy.    The 
premium  was  paid  on  the  date  of  the  application;  a  receipt 
given  stating  that  if  the  policy  was  subsequently  issued 
it  should  be  in  force  from  that  date;   the  policy  was  3 

issued  and  sent  to  the  general  agent  and  by  him  sent 
to  Mr.  Girard,  who  had  been,  but  was  not  then,  connected 
with  the  defendant,  and  retained  by  him  for  several  months. 
Mr.  Girard,  it  appears,  was.  a  friend  and  acquaintance  of  the 
insured,  and  made  inquiries  and  an  effort  to  locate  the  insured, 
but  the  insured's  business  kept  him  away  from  his  home  and 
out  on  the  range  with  his  flocks.  Afterwards  the  policy  was 
returned  to  the  general  agent  and  by  him  to  the  home  office, 
and  then  no  effort  was  made  to  retain  or  cancel  it. 

"It  is  the  intention  of  the  parties  and  not  the  mannal  poaseasion  of 
the  policy  which  determines  what  constitates  deliyery.  Whatever  the 
parties  may  have  agreed  to  as  a  delivery,  or  whatever  their  eonduet 
shows  to  have  been  considered  a  delivery,  controls.''  Note  to  'Rafitfwd 
Fire  Ins.  Co.  v.  Whitfnan  (Ohio),  9  Ann.  Cas.  225. 

In  Unterhamscheidt  v.  Missouri  State  L.  Ins.  Co.,  160  Iowa, 
223,  138  N.  W.  459,  45  L.  R.  A.  (N.  S.)  743,  it  is  said: 

"It  is  next  argued  that  the  delivery  of  the  policy  to  the  company's 
agent  is  not  a  delivery  to  the  insured  person.  It  is  quite  obvious  that 
this  may  or  may  not  be  true  according  to  the  circumstances  under  whidi 
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the  policy  is  placed  in  the  agent's  hands.  If  the  premium  is  paid  when 
the  application  is  presented,  and  such  application  is  approved  and  policy 
executed  as  of  that  date,  and  nothing  remains  but  to  deliver  the  paper 
to  the  insured,  it  may  well  be  held  that  the  sending  of  it  to  the  agent  to 
be  by  him  given  over  to  such  insured  person  constitutes  a'sufAcient  de- 
"livery  in  law.  To  say  the  least,  the  neglect  or  omission  of  the  agent 
under  such  circumstances  to  perform  the  manual  act  of  placing  the 
policy  in  the  hands  of  the  insured  will  not  serve  to  suspend  or  postpone 
the  obligation  of  the  company  upon  its  contract.  In  other  words,  de- 
livery in  law  is  not  necessarily  manual  deli!very." 

See,  also,  note,  138  Am.  St.  Rep.  50. 

Under  the  facts  disclosed  and  the  authorities,  we  are  clearly 
of  the  opinion  that  it  was  the  intention  of  the  parties  that  the 
policy  should  be  delivered  and  in  force. 

We  have  next  to  consider  the  contention  that  the  district 
court  erred  in  the  exclusion  of  the  testimony  of  the  attending 
physician.    The  objection  to  the  testimony  of  this  wit- 
ness was  made  under  the  provisions  of  Comp.  Laws  4 
1907,  section  3414,  as  amended  by  chapter  109,  Laws 
Utah  1911,  the  fourth  subdivision  of  which  is  as  follows: 

"A  physician  or  surgeon  cannot,  without  the  consent  of  his 
patient,  be  examined  in  a  civil  action,  as  to  any  information 
acquired  in  attending  the  patient  which  was  necessary  to 
enable  him  to  prescribe  or  act  for  the  patient." 

Defendant  attempted  to  prove  by  the  physician  the  condi- 
tion of  the  insured  at  the  date  he  first  attended  him,  and  also 
asked  the  direct  question  whether  the  insured  was  at  that 
time  afflicted  with  cancer;  also  as  to  whether  he  had  operated 
upon  the  deceased  during  the  time  he  was  under  the  care  of 
the  witness.  Objection  to  that  line  of  testimony  was  sustained 
by  the  court,  at  which  time  the  defendant's  counsel  stated 
that: 

He  "proposes  to  prove  by  this  witness — ^will  prove  by  this 
witness,  if  permitted — ^that  the  deceased  died  of  cancer  of  the 
stomach  and  liver;  that  after  he  [witness]  had  ascertained 
that  fact  he  thought  it  was  due  to  the  afflicted  man  to 
tell  him  of  the  serious  condition  and  that  he  was  in- 
curable; and  that  after  he  [witness]  had  communicated 
this  information  to  him,  the  patient,  realizing  his  condition, 
wept  and  then  voluntarily  told  this  physician,  without  any 
Vol.60— 36  ' 
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further  inquiry  upon  his  part,  that  he  [insured]  had  heea 
sick  for  two  years  suffering  with  his  stomach  and  pains  in  his 
back.  And  this  testimony,  if  permitted,  would  show  that  this 
was  wholly  voluntary,  unsought  for,  and  communicated  by 
the  party  of  his  own  free  will  and  in  connection  with  his 
realization  of  his  incurable  condition." 

This  offer  to  prove  was  objected  to  and,  the  objection  being 
sustained,  the  ruling  is  assigned  as  error. 

It  is  urged  that  the  information  which  the  insured  gave  to 
the  attending  physician  was  not  privileged,  as  it  was  not 
"necessary  to  enable  him  to  prescribe  or  act  for  the  patient." 
Under  the  above  statute,  the  question  as  to  how  or  when  the 
physician  acquired  the  information  sought  to  be  proved  is 
immaterial.  If  it  was  any  information  acquired  while  attend- 
ing the  patient  which  was  necessary  to  enable  the  physieian 
to  prescribe  or  to  act  for  the  patient,  then,  under  the  statute, 
it  would  be  privileged.  The  facts  proposed  to  be  proven,  as 
shown  by  the  offer  made  by  defendant's  counsel,  are  that  the 
deceased  died  of  cancer  of  the  stomach  and  the  liver.  That, 
after  the  physician  had  ascertained  the  fact  of  the  disease, 
he  considered  it  due  the  afflicted  man  to  tell  him  of  the  serious- 
ness of  his  condition  and  that  it  was  incurable,  and  that  after 
that  the  deceased  wept  and  then  voluntarily  told  the  physi- 
cian, without  any  further  inquiry,  that  he  had  been  sick  for 
two  years  suffering  with  his  stomach  and  pains  in  his  back. 
Under  the  authorities  the  question  of  the  admissibility  or 
inadmissibility  of  the  foregoing  proposed  testimony,  under 
statutes  similar  to  ours,  is  not  easily  determined.  This  court 
has  determined  in  common  with  many  other  authorities,  that 
not  all  communications  made  to  the  attending  physician  are 
excluded  under  the  provisions  of  the  statute.  Mctdsen  v.  Light 
&  Ry.  Co.y  36  Utah,  528,  105  Pac.  799.  The  fact  that  the 
deceased  was  afflicted  with  cancer  could  only  become  known 
to  the  physician  while  attending  the  patient,  and  was,  of 
course,  necessary  to  enable  him  to  prescribe  for  him.  The 
knowledge  that  the  patient  died  of  that  disease  would  also 
be  a  matter  the  physician  would  ascertain  from  his  treatment 
of  the  patient.  Clearly  such  facts  would  be  privileged  as 
being  information  acquired  while  attending  the  patient. 
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The  further  fact  proposed  to  be  proven  by  the  physician 
that,  after  he  had  advised  the  insured  that  his  condition  was 
serious  and  his  disease  incurable,  the  insured  thereupon  vol- 
untarily stated  that  he  had  been  suffering  with  his 
stomach  and  pains  in  his  back  for  two  years,  would  not,  5 

standing  alone,  without  other  aid  or  explanation,  prove 
or  tend  to  prove  that  the  insured  died  of  cancer,  or  prove  the 
nature  of  the  disease  thai  caused  the  insured's  death.  There 
is  no  proof  or  offer  of  proof  in  the  record,  except  the  proof 
proposed  to  be  given  by  the  physician,  that  the  insured  had 
cancer,  or  that  that  disease  caused  his  death,  or  of  the  nature 
of  the  disease  or  sickness  that  did  cause  his  demise. 

In  addition,  it  must,  we  think,  be  accepted  as  a  fact,  uni- 
versally recognized  by  not  only  the  medical  profession  but  by 
every  one,  that  a  physician,  in  attending  or  prescribing  for 
a  patient,  of  necessity  ought  to  know  and  does  know,  and  does 
ascertain  for  that  purpose  from  his  patient,  the  duration  of 
the  disease,  which,  of  necessity,  must  aid  him  in  determining 
the  nature  of  the  treatment  to  be  given,  the  patient's  strength 
or  ability  to  undergo  surgical  operations  or  take  other  severe 
treatment,  and  the  likelihood  of  such  treatment  proving  bene- 
ficial or  proving  fatal,  as  it  did  in  this  case.  Such  would  seem 
to  be  accepted  as  a  matter  of  common  everyday  knowledge, 
and,  as  such,  recognized  and  enforced  by  the  courts.  The  fact 
as  to  whether  the  disease  to  be  treated  is  chronic  or  acute — ^in 
other  wor^,  its  duration — surely  is  a  part  of  the  information 
that  every  physician  would  want  to  know  and  would  need  to 
know  in  the  intelligent  discharge  of  his  duties,  to  enable  him 
to  prescribe  for  and  treat  his  patient.  Whether  the  physician 
acquired  the  information,  as  above  stated,  from  voluntary 
statements  of  the  patient,  or  whether  it  was  acquired  from 
investigation  or  inquiry  on  his  part,  it  would,  nevertheless, 
be  included  within  the  information  privileged  under  the  sec- 
tion of  the  statute  set  out. 

It  follows  from  the  above  conclusion  that  there  was  no 
prejudicial  error  in  the  rulings  of  the  court,  and  that  the 
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judgment  should  be  affirmed,  respondent  to  recover  costs. 
Such  is  the  order. 

McCARTY,  CORFMAN,  and  THURMAN,  JJ.,  concur. 
FRICK,  C.  J. 

I  concur  in  the  result.  If,  however,  the  conclusion  of 
Mr.  Justice  GIDEON  is  based  on  the  receipt  which  he  has 
copied,  alone,  I  cannot  concur  in  the  reasons  stated  by  him. 
The  defendant,  in  its  answer,  affirmatively  averred:  (1)  That 
the  policy  ^sued  on  was  not  delivered  at  any  time;  and  (2) 
that  it  was  not  delivered  while  the  deceased  was  in  sound 
health,  as  provided  in  the  application  of  insurance  which  is 
made  a  part  of  the  policy,  and  both  of  which  the  plaintiff 
produced  in  evidence  at  the  trial.  Upon  the  second  question 
the  defendant  averred  that  the  application,  which  was  made 
a  part  of  the  policy,  contained  the  following  provision: 

''I  certify  that  all  the  statements  and  answers  appearing 
herein  and  in  Part  II  hereof  are  full,  complete,  and  true,  and 
agree  that  the  insurance  hereby  applied  for  shall  not  take 
effect  until  the  issuance  and  delivery  of  the  policy  and  the 
payment  of  the  first  premium  thereon  while  I  am  in  sound 
health." 

There  is  neither  claim,  pleading,  nor  proof  on  the  part  of 
the  plaintiff  that  the  foregoing  provision  was  waived  by  the 
defendant,  nor,  as  I  understand  counsel,  is  it  contended  that 
the  receipt  superseded  the  provision  contained  in  the  appli- 
cation which  I  have  quoted.  Indeed,  plaintiff's  counsel,  in 
their  brief,  state  the  questions  involved  here  thus: 

*'In  our  view,  therefore,  there  are  but  two  material  ques- 
tions of  law  involved  in  this  appeal:  (1)  Was  the  policy  in 
question  delivered  in  February,  1915?  (2)  Was  the  informa- 
tion obtained  by  Dr.  Worrell,  while  acting  as  the  physician 
of  the  insured,  privileged,  and  his  testimony  properly  ex- 
cluded, under  the  section  and  subdivision  referred  tof 

There  can  be  no  doubt  that  such  a  provision  in  the  appli- 
cation, and  especially  if  made  a  part  of  the  policy,  is  valid 
and  binding  on  both  parties  to  the  contract.   25  Cyc.  725,  and 
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cases  there  cited.  Nor  is  there  any  doubt  that  such  a  provi- 
sion may  be  waived  by  the  company.  Same  vol.,  p.  730.  It  is 
also  settled  beyond  dispute  that  the  contents  of  the  application 
and  of  the  policy,  if  the  application  is  made  a  part  of  the 
policy,  constitute  the  contract  of  insurance.  The  contents  of 
other  papers  may,  however,  be  required  to  be  considered  in 
connection  with  the  application  and  policy,  if  they  were  con- 
sidered by  the  parties  and  are  referred  to  in  the  policy  or 
the  application.  Under  such  circumstances,  all  that  is  con- 
tained in  all  of  the  papers  upon  a  particular  subject  must 
therefore  be  considered  in  determining  the  rights  of  the  par- 
ties. If  the  receipt  set  forth  in  the  opinion  of  Mr.  Justice 
GIDEON  is  considered,  it  must  be  considered  in  connection 
with  what  is  said  in  the  application  and  policy  with  respect 
to  how  and  when  the  insurance  shall  become  effective,  and 
neither  party  may  rely  solely  on  what  may  be  contained  in 
one  of  those  papers.  If  that  were  not  so,  the  insurer  might 
impose  additional  conditions  in  the  receipt  upon  the  insured, 
which  might  defeat  the  insurance.  When,  therefore,  there  is 
a  provision  in  the  application  which  is  made  a  part  of  the 
policy,  as  in  this  case,  or  in  the  policy  and  it  is  not  averred 
that  the  provision  has  been  waived  or  superseded,  then  the 
receipt,  if  any  is  issued,  must  be  considered  in  connection 
with  the  contents  of  the  application  and  of  the  policy.  In 
this  case,  therefore,  I  think  the  defendant  had  a  right  to  insist 
that  the  policy  did  not  become  effective  for  two  reasons: 
(a)  Because  it  was  not  delivered  to  the  insured;  and  (b)  for 
the  reason  that,  if  it  was  delivered  to  him,  he  was  not  in 
sound  health  at  such  time,  as  provided  in  the  application. 
And  I  think  that  the  defendant  has  a  right  to  have  the  judg- 
ment of  this  court  upon  both  of  those  propositions.  In  my 
judgment,  however,  the  evidence  is  sufficient  to  justify  the 
conclusion  that  the  policy  was  intended  to  be,  and  in  fact  was, 
delivered  within  the  purview  of  the  law;  and  I  am  further 
of  the  opinion  that  the  evidence  is  insufficient  to  justify  a 
finding  that  the  deceased  was  not  in  sound  health  when  the 
delivery  of  the  policy  was  made,  as  just  stated.    Those  two 
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propositions  must  therefore  be  determined  against  the  conten- 
tion of  the  defendant. 

Whether  the  district  court  erred  in  not  permitting  the 
doctor  to  testify  on  behalf  of  the  defendant  for  the  reasons 
stated  in  the  opinion  of  Mr.  Justice  GIDEON  I  am  in  doubt. 
The  question,  under  our  decisions,  is  a  very  close  one.  In 
view,  however,  that  my  associates  are  of  the  opinion  that  the 
ruling  of  the  district  court  upon  that  question  was  right,  I 
defer  to  their  judgment. 

For  the  reasons  stated,  therefore,  I  concur  in  the  affirmance 
of  the  judgment. 


COBURN  V.  BARTHOLOMEW 

No.  3010.    Decided  August  9,  1917.    Behearing  denied  October  4,  1917. 
(167  Pac.  1156.) 

1.  Public  Lands— Entry— Assignment— Valtoitt.  Act  Cong.  March 
28, 1908,  c  112,  section  2,  35  Stat.  52  (U.  S.  Comp.  St.  1916,  section 
4682),  providing  that  no  assignment  of  entry  should  be  allowed  ex- 
cept-to  a  i>erson  qualified  to  make  entry,  does  not  invalidate  the 
contract  of  an  entryman  to  convey  the  land  upon  which  he  entered, 
after  due  proofs  were  completed.    (Page  570.) 

2.  Pleading — Motions — Judgment  on  Pleadinos — ^Efpbct  as  Db- 
HTJBREB.  While  a  defendant's  motion  for  judgment  on  the  pleadings 
is  not  strictly  proper,  such  motion  may  be  treated  as  a  general  de- 
murrer.    (Page  570.) 

3.  Vendor  and  Pubohasert— Recovery  of  Monet  Paid— Pleading. 
In  suit  for  money  deposited  to  secure  payment  by  the  vendee  of  land 
under  the  entryman 's  agreement  to  sell  it  as  soon  as  proofs  were 
completed,  unless  it  appeared  in  the  agreement  or  on  the  face  of  the 
complaint  that  plaintiff  was  not  qualified  to  make  an  entry  of  land, 
the  complaint  was  not  subject  to  general  demurrer.     (Page  570.) 

4.  Vendor  and  Purohasert— Failure  of  Consideration — ^Bight  to 
Recover.  Where  defendant  agreed  to  convey  land  entered  by  him 
to  plaintiff  when  proofs  were  completed,  and  to  deposit  a  share  of 
an  irrigation  company  to  insure  plaintiff's  being  able  to  secure 
water,  there  was  no  basis  for  contention  that  plaintiff  purchased  the 
water  share  outright,  when  defendant,  through  his  own  fault,  failed 
to  complete  the  entry.    (Page  571.) 

5.  Vendor  and  Purchaser— Recovery  of  Price— Form  of  Reicedy. 
Under  Comp.  Laws  1907,  section  3498,  providing  there  can  be  but 
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one  aetion  for  recovery  of  any  debt  secured  by  mortgage,  which 
action  must  be  in  accordance  with  this  chapter,  and  further  pro- 
viding for  the  sale  of  the  mortgaged  property,  where  plaintiff  agreed 
to  buy  land  and  paid  half  of  the  price  which  defendant  secured  by 
depositing  in  escrow  a  share  in  an  irrigation  company,  and  defendant 
who  had  entered  the  land  failed  to  complete  the  entry,  plaintiff's 
remedy  to  recover  the  money  paid,  was  by  foreclosure  on  the  share 
in  escrow,  and  not  by  action  for  damage  for  breach  of  contract.^ 
(Page  672.) 

6.  Appeal  and  Error — ^Determination — Necessity  op  Bemanb. 
Though  judgment  of  the  trial  court  was  right  as  to  the  amount,  it 
cannot  be  affirmed  without  remand  where  plaintiff  adopted  the 
wrong  form  of  action,  by  suing  for  damages  instead  of  proceeding  to 
foreclose  his  lien  for  the  debt  on  stock  standing  in  plaintiff's  name 
in  escrow  in  a  bank.    (Page  572.) 

Appeal  from  District  Court,  Third  District;  Hon.  M.  L. 
Ritchie,  Judge. 

Action  by  J.  W.  Coburn  against  Vem  Bartholomew. 

Judgment  for  plaintiff.    Defendant  appeals. 

Remanded  with  instructions. 

Wm.  B.  Higgin  for  appellant. 

Willey  &  WiUey  for  respondent. 

THURMAN,  J. 

On  the  31st  day  of  March,  1910,  at  Burtner,  Millard  County, 
this  state,  plaintiff  and  defendant  entered  into  a  written 
agreement  in  words  and  figures  as  follows: 

"This  memorandum  witnesseth  that  John  W.  Coburn  agrees 
to  purchase  at  the  price  of  ($1,600)  sixteen  hundred  dollars, 
the  following  described  real  estate  situated  in  the  county  of 
Millard,  state  of  Utah,  to  wit:  The  S.  E.  l^  of  the  S.  W.  l^ 
of  Sec.  6,  T.  17  S.,  R.  6  W.,  S.  L.  M.,  and  Vem  Bartholomew 
agrees  to  sell  said  premises  at  said  price  and  to  convey  to  John 
W.  Coburn,  said  purchaser,  a  good  title  thereon,  subject  to 
final  proof  and  (25)  twenty-five  shares  of  water  in  the  Mel- 


^  Bacon  v.  Bayhould,  4  Utah,  367, 10  Pac.  481, 11  Pac.  510;  Boucofsld 
V.  Jacohsen,  36  Utah,  165,  104  Pac.  117,  26  L.  B.  A.  (N.  S.)  898. 


Digitized  by 


Google 


568  SUPREME  COURT  OF  UTAH  [Oct. 

Cobum  y.  Bartholomew,  50  Utah  566 

ville  Irrigation  Company.  Said  land  is  desert  land,  and  be- 
fore final  proof  can  be  made  said  land  will  have  to  be  irrigated, 
and  said  Cobum  agrees  to  irrigate  said  land  so  proof  can  be 
made.  And  pending  this  proof  V.  Bartholomew  agrees  to 
have  a  water  certificate  made  in  the  name  of  John  W.  Cobum 
and  place  in  the  State  Bank  of  Millard  County  at  Fillmore 
as  security  for  the  money  paid,  and  when  final  proof  is  made 
Bartholomew  agrees  to  make  a  deed  and  place  in  the  bank  in 
escrow  with  the  water  stock  before  second  payment  is  made. 
These  payments  upon  said  land  are  to  be  made  as  follows: 
($800)  eight  hundred  dollars  down,  the  receipt  of  which  in 
hereby  acknowledged,  ($400)  four  hundred  dollars  in  one 
year  from  date,  and  ($400)  four  hundred  dollars  in  two  years 
from  date  at  7  per  cent,  interest  on  deferred  payments,  inter- 
est payable  annually." 

In  pursuance  of  said  agreement  plaintiff  paid  the  defendant 
the  said  sum  of  $800,  and  the  defendant  caused  a  certificate 
of  stock  in  the  Melville  Irrigation  Company,  a  corporation, 
to  be  made  in  the  name  of  the  plaintiff,  and  placed  the  same 
in  the  bank  referred  to  in  the  agreement.  Plaintiff  after-' 
wards,  during  the  month  of  May,  1910,  entered  into  posses- 
sion of  said  land  and  irrigated  the  same,  and  during  the  year 
1910  was  compelled  to  pay,  and  did  pay,  $100  as  an  assess- 
ment levied  on  said  stock.  In  September  of  the  same  year 
defendant  made  and  filed  in  the  General  Land  Office  of  the 
United  States  his  final  proof  for  patent  for  said  land  to  the 
effect  that  he  had  complied  with  the  laws  of  the  United  States 
and  the  regulations  of  the  land  department  in  all  respects 
relating  to  desert  land  entries,  and  at  the  same  time,  as  part 
of  said  final  proof,  made  affidavit  to  the  effect  that  he  was  the 
sole  owner  of  said  land,  and  that  no  other  person  possessed 
any  interest  therein.  Defendant  afterwards  filed  in  said  land 
office  another  affidavit  in  which  he  stated  that  in  March,  1910, 
he  had  sold  to  plaintiff  a  portion  of  said  land,  and  had  also 
sold  another  portion  of  said  entry  to  one  Selman.  The  defen- 
dant's application  for  patent  was  suspended,  and  he  thereupon 
relinquished  the  same.  Shortly  afterwards  his  wife,  Emma 
Bartholomew,  entered  the  same  tract  of  land  and  was  in  pos- 
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session  thereof  at  the  date  of  the  trial.  At  the  time  the  written 
agreement  was  entered  into,  as  before  stated,  defendant  was 
in  possession  of  said  land  under  a  desert  land  entry  made  in 
1906,  and  as  far  as  the  evidence  discloses,  at  the  time  said 
written  agreement  was  entered  into  said  entry  was  in  good 
standing.  After  the  failure  of  defendant's  application  for 
patent  and  his  relinquishment  thereof  and  entry  by  his  wife, 
Emma  Bartholomew,  plaintiff  demanded  of  defendant  that 
he  return  to  plaintiff  the  $800  paid  defendant  at  the  date  of 
said  written  agreement,  and  interest  thereon,  and  also  de- 
manded the  said  sum  of  $100  paid  by  plaintiff  as  assessment 
on  said  water  stock.  The  defendant  refused  to  pay  the  same 
or  any  part  thereof.  The  foregoing,  in  substance,  are  the  ma- 
terial facts  found  by  the  court,  and  likewise  the  material 
matters  covered  by  the  pleadings.  Both  the  complaint  and  the 
answer  contain  other  allegations,  but  in  view  of  the  findings 
of  the  court  and  the  assignment  of  errors  they  are  immaterial. 
The  case  was  tried  to  the  court  without  a  jury,  and  judgment 
rendered  for  plaintiff  for  the  sum  of  $900.  Defendant  appeals. 

At  the  beginning  of  the  trial,  and  before  any  evidence  was 
introduced,  defendant  moved  for  judgment  on  the  pleadings, 
which  motion  was  overruled.  That  ruling  of  the  court  con- 
stitutes appellant's  first  assignment  of  error.  He  also  assigns 
as  error  the  judgment  rendered  by  the  court  because,  as  de- 
fendant contends,  the  sums  awarded  by  the  court  were  paid 
by  plaintiff  for  the  purchase  of  the  water  stock  and  for  the 
assessment  thereon.  It  is  also  assigned  as  error  that  the  judg- 
ment is  contrary  to  law.  These  assignments  constitute  the 
issues  presented  by  this  appeal. 

Under  the  first  assignment  of  error,  and  by  his  brief  filed 
herein,  appellant  contends  that  the  court  erred  in  overruling 
his  motion  for  judgment  on  the  pleadings  for  the  reason,  as 
he  says,  *'the  complaint  showed  on  its  face  that  it  did  not 
state  facts  which,  if  proved,  would  entitle  the  plaintiff  to 
judgment  against  the  defendant."  The  reasons  assigned  by 
appellant  for  this  contention  are: 

"The  complaint  showed  a  contract  entered  into  which  was 
contrary  to  law  and  could  not  be  enforced,  and  sought  to 
recover  damages  for  its  breach." 
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In  support  of  his  position  appellant  relies  upon  section  2 
of  the  act  of  Congress  published  in  35  Stat.  L.  U.  S. 
p.  52  (U.  S.  Comp.  St.  1916,  section  4682),  which  reads  1 

as  follows: 

''That  from  and  after  the  date  of  the  passage  of  this  act  no 
assignment  of  an  entry  made  under  said  acts  shall  be  allowed 
or  recognized,  except  it  be  to  an  individual  who  is  shown  to 
be  qualified  to  make  entry  under  said  act,  of  the  land  covered 
by  the  assigned  entry,  and  such  assignments  may  include  all 
or  part  of  an  entry;  but  no  assignment  to  or  for  the  benefit 
of  any  corporation  or  association  shall  be  authorized  or  recog- 
nized." 

It  is  quite  manifest  to  the  court  that  the  section  of  the 
statute  just  quoted  has  no  application  to  the  facts  of  this  case. 
That  section  was  evidently  intended  to  meet  a  case  where  an 
entryman  assigned  all  or  a  part  of  his  entry  to  an  indi- 
vidual upon  the  understanding  or  expectation  that  the  2, 3 
assignee  would,  in  his  own  name,  make  final  proof  for 
patent.  In  that  case,  in  order  to  guard  against  fraud  and  the 
issuance  of  patent  to  one  not  entitled  thereto,  the  law  re- 
quires that  before  such  assignment  will  be  allowed  or  recog- 
nized it  must  be  shown  that  the  assignee  is  qualified  to  make 
a  desert  entry.  Whether  the  assignment  itself  should  on  its 
face  show  such  qualification,  or  whether  the  fact  may  be 
shown  by  evidence  aliunde,  need  not  be  determined  in  this 
proceeding,  for,  as  before  stated,  the  law  has  no  application 
to  a  case  of  this  kind.  The  written  agreement  in  this  case  is 
not  an  assignment  of  the  land  in  question.  At  most  it  is  only 
an  agreement,  on  certain  conditions,  to  convey  the  land  in  the 
future.  We  are  unable  to  see  wherein  the  agreement  in  ques- 
tion contravenes  either  the  letter  or  the  spirit  of  the  law 
above  quoted  and  relied  on  by  appellant.  This  question  is 
raised  by  defendant  on  a  motion  for  judgment  on  the  plead- 
ings. Such  a  motion  is  not  usual  on  the  part  of  a  defendant 
unless  it  be  where  a  defendant's  counterclaim  is  either  ad- 
mitted or  not  denied,  in  which  case  his  relation  to  the  question 
is  that  of  a  plaintiff.  A  motion  for  judgment  on  the  pleadings 
is  essentially  a  proceeding  on  the  part  of  a  plaintiff.    23  Cyc 
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769.  But  waiving  the  propriety  of  technical  procedure  the 
motion  may  be  treated  as  a  general  demurrer  and  be  governed 
by  the  rules  applicable  thereto  in  determining  the  effect  of 
appellant's  motion.  We  have  not  set  out  the  complaint  in 
haec  verba  for  the  reason  that  the  only  point  made  against  it 
arises  on  the  face  of  the  written  agreement  which  we  have 
quoted  at  length  at  the  beginning  of  this  opinion.  The  ques- 
tion therefore  is:  does  the  agreement  show  on  its  face  any- 
thing contrary  to  law  from  which  it  can  be  concluded  that  the 
complaint  does  not  state  a  cause  of  action,  or  that  plaintiff 
is  not  entitled  to  any  relief  because  of  the  ill^ality  of  the 
transaction!  Unless  it  appears  on  the  face  of  the  agreement, 
or  somewhere  else  in  the  complaint,  that  plaintiff  is  not  quali- 
fied to  make  a  desert  entry,  we  cannot  conceive  how  a  general 
demurrer  on  the  ground  of  illegality  in  the  transaction  can 
be  sustained.  In  the  case  at  bar  we  feel  justified  in  holding 
that  the  trial  court  did  not  err  in  denying  appellant's  motion, 
hence  the  first  assignment  should  fail. 

As  to  the  second  assignment  of  error  the  case,  if  possible, 
is  more  clear  that  the  judgment  of  the  trial  court  was  right. 
Under  this  assignment  appellant  contends  that,  so  far  as  the 
water  stock  is  concerned,  plaintiff  purchased  it  outright 
for  the  sum  of  $800 ;  that  the  stock  thereby  became  his ;  4 

and  that  the  payment  of  the  $100  assessment  was  for  the 
protection  of  his  own  stock,  as  to  which  appellant  had  no  con- 
cern. This  position  is  so  utterly  untenable  from  every  point  of 
vieW  that  its  deliberate  assertion,  if  not  absolutely  astounding, 
is,  at  least,  a  matter  of  surprise.  Appellant,  as  will  be  seen, 
entered  into  an  agreement  to  sell  respondent  the  land  in  ques- 
tion, subject  to  acquiring  title  from  the  government.  By  the 
same  instrument  he  agreed  to  convey  to  plaintiff  a  water  right 
for  the  land,  all  for  the  sum  of  $1,600,  $800  of  which  was  to 
be  paid  at  the  time  the  agreement  was  made  and  the  remainder 
later.  Pending  the  final  proof  for  patent  defendant  was  to 
place  the  water  stock  in  the  bank  agreed  upon  in  the  plaintiff's 
name  as  security  for  the  money  paid.  Without  any  fault  of 
plaintiff,  but  by  the  default  of  defendant  himself,  defendant 
failed  in  his  final  proof  for  patent.    He  could  not,  therefore. 
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convey  to  plaintiff,  and  the  agreement  failed  of  complete  con- 
summation. Plaintiff  seeks  return  of  the  money  paid  for  the 
payment  of  which  the  water  stock  in  escrow  became  a  mere 
security  under  the  express  agreement  of  the  parties.  There 
is  no  merit  in  this  assignment. 

The  third  and  last  assignment  has  already  been  disposed 
of,  and  need  not  be  further  cogasidered. 

Respondent  has  cited  many  authorities  relating  to  the  effect 
of  illegal  transactions  between  parties  where  one  party  is  leas 
culpable  than  the  other,  but  the  view  we  have  taken  of  the 
transaction  between  plaintiff  and  defendant  in  the  present 
case  renders  it  unnecessary  to  review  the  authorities  so  cited, 
as  they  are  not  pertinent  to  our  view  of  the  case. 

The  judgment  of  the  trial  court  as  to  the  amount  to  which 
the  plaintiff  is  entitled  is  right,  but  this  court  is  powerless  to 
affirm  the  judgment  without  remanding  the  cause  to  the  trial 
court  for  further  proceedings.  Plaintiff,  in  his  case, 
did  not  adopt  the  proper  form  of  action.  The  action  5, 6 
should  have  been  for  a  foreclosure,  because  the  obliga- 
tion, as  we  have  seen,  by  express  agreement,  is  secured  by 
property  standing  in  the  plaintiff's  name  in  escrow  in  the 
Fillmore  bank.  To  affirm  this  judgment  without  requiring 
the  plaintiff  to  first  proceed  against  the  fund  or  property  set 
apart  for  that  purpose,  especially  as  it  stands  in  plaintiff's 
name,  would  be  to  give  plaintiff  an  unfair  advantage  and 
probably  lead  to  ^further  litigation  in  order  to  determine  the 
rights  of  the  parties.  This  question  has  given  us  more  con- 
cern than  any  other  question  in  the  case.  Comp.  Laws  1907, 
section  3498,  in  part,  provides  as  follows: 

"There  can  be  but  one  action  for  the  recovery  of  any  debt 
or  the  enforcement  of  any  right  secured  by  mortgage  upon 
real  estate  or  personal  property,  which  action  must  be  in  ac- 
cordance with  the  provisions  of  this  chapter,"  etc. 

The  section  then  provides  for  a  sale  of  the  mortgaged  prop- 
erty according  to  the  provisions  of  law  relating  to  sales  on 
execution.  Respondent's  contention  thSat  he  was  not,  in  this 
case,  compelled  to  foreclose  his  lien  upon  the  water  stock  is  in 
contravention,  not  only  of  the  express  language  of  the  statute 
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we  have  quoted,  but  the  decisions  of  this  court  heretofore  ren- 
dered. Bacon  v.  Raybovld,  4  Utah,  357,  10  Pac.  481,  11  Pac. 
510;  Boucofski  v.  Jacobsen,  36  Utah,  165,  104  Pac.  117,  26  L. 
R.  A.  (N.  S.)  898.  Inasmuch,  however,  as  this  case  has  been 
tried  in  its  present  form  without  objection  and  judgment  ren- 
dered, which,  as  to  amount,  in  the  opinion  of  this  court,  is 
just  and  equitable,  it  is  the  opijoion  of  the  court  that  the  case 
should  be  disposed  of  with  as  little  expense  and  inconvenience 
as  possible,  at  the  same  time  safeguarding  the  rights  of  both 
parties  to  the  action.  The  cause  is  therefore  remanded  to  the 
trial  court,  with  directions  to  recast  the  pleadings  and  make 
findings  of  fact  and  conclusions  of  law  in  accordance  with  the 
views  herein  expressed,  and  enter  a  decree  of  foreclosure  in 
favor  of  the  plaintiff  for  the  amount  of  the  judgment  found 
by  the  trial  court,  and  for  a  deficiency  judgment  as  provided 
by  law  in  cases  of  foreclosure.  Neither  party  to  recover  costs 
on  appeal. 

FRICK,  C.  J.,  and  McCARTY,  CORFMAN,  and  GIDEON, 
JJ.,  concur. 


DERRICK  V.  SALT  LAKE  &  OGDEN  RY.  CO. 

No.  3003.    Decided  October  12,  1917.    (168  Pac  335.) 

1.  Trial — iNSTftuoriONS — Questions  fob  Juet.  Where  the  court 
granted  motion  for  nonsuit  in  an  action  by  an  automobile  paBsenger 
against  a  railroad  on  counts  alleging  negligent  dangerous  speed  and 
failure  to  give  warning,  it  was  error  thereafter  in  the  charge  to 
submit  such  questions  to  the  jury.    (Page  570.) 

2.  NsouoEKOB— Injuries  to  Travelers— ^oint  Adventure — Imputo> 
Neolioence.  Where  the  undisputed  evidence  showed  that  plaintiff 
and  the  owner  of  an  automobile  agreed  upon  a  trip  in  which  they 
were  to  share  expenses  equally,  and  the  automobile  was  struck  by  a 
train,  it  was  error  to  instruct  that  plaintiff  was  a  passenger,  but  he 
was  a  joint  adventurer,  and  as  such  the  negligence  of  the  owner  of 
the  car  in  driving  it  upon  the  track  was  imputed  to  him.^  (Page  579.) 


^Atwood  V.  BaUway  Co.,  44  Utah,  366,  140  Pac.  137;   MartinddU  v. 
0.  S.  L.  2J.  Co.,  48  Utah  464,  160  Pac.  275. 
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Appeal  from  District  Court,  Third  District;  Hon.  M.  L. 
Ritchie,  Judge. 

Action  by  Alfred  S.  Derrick  against  the  Salt  Lake  &  Ogden 
Railway  Company. 

Judgment  in  part  for  plaintiff.    Defendant  appeals. 

Reversed  and  new  trial  ordered. 

Boyd,  DeVine  &  Eccles  for  appellant. 

Joseph  R,  Haas  for  respondent. 

STATEMENT  OP  PACTS 

Plaintiff  brought  this  action  to  recover  from  defendant 
damages  alleged  to  have  been  sustained  because  of  its  negli- 
gence. The  defendant,  hereafter  called  company,  is  a  Utah 
corporation,  and,  at  the  time  of  the  acts  of  negligence  alleged 
in  the  complaint,  owned  and  maintained  an  electric  inter- 
urban  railway  system  between  Salt  Lake  City  and  Ogden, 
Utah.  The  facts  of  the  case  as  disclosed  by  the  record  are 
about  as  follows: 

Plaintiff,  with  two  companions,  George  J.  Merritt  and  A.  W. 
Leggett,  who  were  traveling  salesmen,  on  June  7,  1915,  were 
traveling  northward  along  the  public  highway  leading  from 
Salt  Lake  City  to  Ogden  in  an  automobile  owned  by  Merritt, 
who  was  acting  as  chauffeur.  They  were  on  a  business  trip, 
each  representing  a  different  line.  Leggett 's  destination  was 
Ogden,  where  he  intended  to  leave  his  companions.  Plaintiff 
and  Merritt  expected  another  man  to  join  them  at  Ogden  and 
to  continue  the  journey  through  Northern  Utah  and  into 
Idaho.  It  was  understood  by  and  between  plaintiffs,  Merritt 
and  Leggett,  that  the  expenses  of  the  trip  would  be  prorated 
and  paid  jointly  by  them.  Plaintiff  testified  that  he  "did  not 
have  any  jurisdiction  or  control  over  Mr.  Merritt";  that  he 
"was  a  guest  in  his  car." 

The  question  as  to  whether  the  relations  of  these  parties 
were  contractual  or  merely  social  must  be  determined  by  the 
agreement,  if  any,  express  or  implied,  under  which  they  were 
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traveling  together,  and  not  by  the  individual  conclusions  of 
the  plaintiff  in  that  regard.  On  this  point*  plaintiff  further 
testified,  in  part,  as  follows: 

**Q.  You  were  expecting  to  travel  together  (meaning  with 
Merritt)  through  Idaho  and  other  places  in  company?  A.  Yes, 
sir.  Q.  What  were  your  arrangements  as  to  the  method  in 
which  you  were  to  travel?  A.  We  had  not  made  any  arrange- 
ments before,  but  of  course  it  is  customary  to  stand  your  por- 
tion of  the  expenses.  We  never  discussed  that  portion  of  the 
matter.  Q.  You  mean  the  cost?  A.  The  cost  of  the  trip. 
Q.  The  cost  of  the  machine?  A.  Not  exactly  the  machine;  the 
expenses  of  the  trip.  Q.  Had  you  included  gasoline?  A.  Gkiso- 
line,  oil,  and  tires.  Q.  Wear  and  tear  on  the  car?  A.  Yes,  sir. 
Q.  And  other  expenses  connected  with  the  trip  ?  A.  With  the 
trip  other  expenses;  yes,  sir.*' 

Merritt,  the  owner  of  the  car,  and  who,  as  it  will  appear 
later  on  in  this  opinion,  was  as  much  interested  in  the  bringing 
of  this  suit  and  the  successful  prosecution  thereof  as  the  plain- 
tiff himself,  testified,  in  part,  as  follows : 

**Q.  What  was  the  arrangement  about  expenses,  how  much 
passage  money  or  what?  A.  There  was  no  arrangement.  It  is 
a  clearly  understood  fact  that  the  boys  pay  their  share. 
Q.  What  do  you  mean  by  that?  You  are  furnishing  the  car 
and  as  part  consideration  for  their  passage  they  paid  a  certain 
amount  of  the  expenses?  A.  Yes,  sir.  Q.  That  it  had  been 
the  custom  to  do  that  in  prior  years?  A.  Yes,  sir.  That  is, 
whenever  he,  or  any  one  else  went  with  me,  it  is  a  customary 
manner  with  traveling  men.  Q.  You  regarded,  however,  didn't 
you,  Mr.  Merritt,  that  these  gentlemen  were  traveling  with 
you  and  paying  the  expenses  as  part  of — that  they  would  pay 
their  portion  of  the  expenses  with  you  ?  A.  Why,  it  has  always 
been  customary  for  every  one  else  to  pay  for  part  of  the  ex- 
pensea  •  •  •  Q.  Who  arranged  this  particular  trip? 
A.  Well,  I  think  the  arrangements  were  equal.  That  is,  they 
were  mutual  among  all  of  us.  Mr.  Leggett  was  only  going  as 
far  as  Ogden,  and  Mr.  Derrick  was  going  on  up  to  Idaho. 
•  •  •  There  was  another  gentleman  that  was  meeting  us  in 
Ogden ;  he  was  also  going.    •    •    •    When  we  started  we  had 
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agreed  to  take  lots  of  time  and  not  drive  fast.    We  disensaed 
this  on  the  way  going  out/' 

We  shall  again  refer  to  this  evidence  later  on. 

The  company's  line  of  railroad  passes  through  the  town  of 
Parmington,  which  is  north  of  Salt  Lake  City.  The  public 
highway  along  which  plaintiff  and  his  companions  were  trav- 
eling on  the  occasion  in  question  crosses  the  company's  line 
of  railroad  at  a  point  about  one-half  mile  north  of  a  station 
known  as  Lagoon.  The  railroad  tracks,  two  in  number,  ap- 
proach the  highway  so  that  the  highway  and  railroad  tracks 
form  an  angle  of  forty  or  forty-five  degrees.  The  railroad 
tracks,  from  the  point  where  they  intersect  the  highway,  ex- 
tend south  several  hundred  feet  through  a  cut  ten  or  twelve 
feet  deep.  The  lands  immediately  south  of  the  highway  and 
adjoining  the  company's  right  of  way  on  the  east  are  separated 
from  the  right  of  way  by  a  fence.  There  is  a  stone  house  about 
275  feet  south  of  the  crossing  and  about  twenty-five  feet  east 
of  the  railroad  tracks  and  near  the  boundary  line  of  the  right 
of  way.  At  the  time  plaintiff  and  his  companions  were  travel- 
ing along  the  highway  on  the  date  mentioned  (June  7,  1915) 
the  ground,  on  the  east  of  the  right  of  way  and  between  the 
stone  house  and  the  crossing,  was  covered  by  a  heavy  growth* 
of  underbrush  and  weeds.  The  railroad  track  from  Lagoon 
Station  north  to  the  crossing  is  on  about  a  one  per  cent,  up 
grade ;  and  the  highway  from  a  point  about  150  feet  east  of 
the  railroad  track  to  the  crossing  is  on  a  gradual  and  a  uni- 
form down  grade.  Looking  west  along  the  highway  from  the 
point  where  the  down  grade  begins  the  railroad  crossing  is 
in  plain  view. 

Plaintiff  and  and  his  companions  passed  through  the  town 
of  Parmington  and  arrived  at  the  crossing  at  about  five  thirty 
p.  m.  on  the  date  mentioned.  Merritt  and  Leggett  were  in  the 
front  seat  and  plaintiff  was  in  the  rear  seat  of  the  automobile. 
Plaintiff  testified  that  when  they  came  within  sight  of  the 
crossing  his  attention  was  divided  between  the  reading  of  a 
letter  and  looking  out  for  approaching  trains;  that  when 
they  came  in  sight  of  the  crossing  and  started  on  the  down 
grade,  he  spoke  to  his  companions  and  '^cautioned  them  to  be 
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careful'';  that  "it  was  after  starting  down  the  incline  that 
I  started  to  put  my  attention  on  the  road.  I  imagine  we  were 
about  forty  or  fifty  feet  •  •  •  south  of  the  railroad  track. 
I  was  listening." 

Leggett,  who  was  plaintiff's  witness,  testified  in  part  as 
follows : 

''We  were  close  to  the  railroad  track  when  I  heard  the  bell 
ringing,  possibly  fifteen  or  twenty  feet  away.  When  I  heard 
the  bell  ringing  I  understood  that  a  train  was  coming.  My 
best  judgment  is  that  we  were  fifteen  or  twenty  feet  from 
the  track  at  the  time  •  •  •  traveling  about  ten  miles  an 
hour.  The  automobile  didn't  stop.  It  kept  right  on  going 
and  turned  up  the  railroad  track." 

The  evidence,  without  conflict,  shows  that  when  the  auto- 
mobile arrived  at  the  crossing  Merritt,  the  driver,  turned  it 
north  on  the  railroad  track,  and  when  it  had  moved  along  the 
track  about  ten  feet  and  "was  just  north  of  the  crossing  it 
was  hit"  by  a  northbound  train  and  practically  demolished. 
Witnesses,  both  for  plaintiff  and  defendant,  testified — in  fact 
the  evidence,  without  conflict,  tends  to  show — that  if  Merritt, 
when  he  came  to  the  crossing,  had  continued  "straight  ahead 
instead  of  turning  north  onto  the  railroad  track,"  he  would 
have  cleared  the  crossing  without  colliding  with  the  train. 

Plaintiff  was  severely  injured  in  the  collision,  hence  this 
suit.  One  cause  of  action  is  to  recover  damages  for  the  per- 
sonal injuries  suffered  by  plaintiff  in  the  collision,  and  the 
other  cause  of  action  is  based  on  a  claim  made  by  Merritt 
against  the  company  for  the  value  of  the  automobile,  which 
claim  was  duly  assigned  to  plaintiff.  The  cause  was  tried  to 
a  jury  who  returned  a  verdict  on  the  first  cause  of  action  in 
favor  of  plaintiff  and  assessed  his  damages  at  $900;  and  on 
the  second  cause  of  action,  which  was  based  on  the  assigned 
claim  for  the  value  of  the  automobile,  the  verdict  was  in  favor 
of  the  company,  no  cause  of  action.  The  jury,  by  their  ver- 
dict, found,  and  there  is  abundant  evidence  to  support  the 
finding,  that  Merritt  was  guilty  of  contributory  negligence. 
Prom  the  judgment  on  the  verdict  the  company  only  appeals, 
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hence  no  further  reference  will  be  made  to  the  second  cause 
of  action. 

McCARTY,  J.  (after  stating  the  facts  as  above). 

The  alleged  acts  of  negligence  upon  which  respondent  bases 
his  right  to  recover  are  summarized  in  his  complaint  as 
follows : 

*'  (a)  In  running  said  train  as  it  approached  said  crossing 
and  onto  said  crossing  at  a  high  and  dangerous  rate  of  speed, 
to  wit,  at  the  rate  of  at  least  thirty-five  miles  per  hour. 

*'  (b)  In  not  giving  any  warning  or  signal  of  the  approach 
of  said  train  to  said  crossing,  either  by  bell  or  whistle  or 
otherwise,  until  said  train  was  almost  upon  said  crossing  and 
plaintiff  was  in  a  position  of  peril  and  it  was  impossible  for 
either  plaintiff  or  defendant  to  avoid  a  collision. 

"(c)  In  not  having  said  train  under  control  so  that  the 
same  could  be  stopped  in  time  to  avoid  a  collision  when  plain- 
tiff was  discovered  or  seen  by  defendant  in  a  position  of  peril 
on  or  near  said  crossing. 

"(d)  In  running  said  train  at  a  rate  of  speed  in  excess  of 
that  fixed  by  the  ordinance  of  Farmington  city.'* 

The  company  denied  the  alleged  negligence  pleaded  in  the 
complaint  and,  as  an  affirmative  defense,  pleaded  contributory 
negligence  on  the  part  of  plaintiff  and  Merritt. 

When  plaintiff's  evidence  was  in  and  he  had  rested  his  case 
in  chief,  the  company  moved  the  court  for  a  nonsuit  on  the 
ground  that  the  evidence  failed  to  show  negligence  in  any 
of  the  particulars  enumerated  in  the  complaint.  The  court 
sustained  the  motion  in  part  and  denied  it  in  part.  In  ruling 
on  the  motion  the  court  said: 

"The  motion  will  be  granted  as  to  paragraphs  (a)  and  (b) 
above  mentioned,  but  the  court  will  submit  the  other  two  alle- 
gations of  negligence  to  the  jury,  and  the  motion  will  be 
denied  for  that  reason." 

The  allegations  of  negligence  in  paragraphs  (a)  and  (b) 
were  thus  as  completely  eliminated  from  consideration  as  they 
would  be  if  the  court  had  stricken  them.  Neither  the  evidence 
produced  by  the  company  nor  that  introduced  by  the  plaintiff 
in  rebuttal  tended  in  any  way  to  show  that  the  company  was 
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negligent  in  any  of  the  particulars  enumerated  in  paragraphs 
(a)  and  (b)  of  the  complaint.  The  court,  nevertheless,  sub- 
mitted the  issues  presented  by  paragraphs  (a)  and  (b)  and 
the  company's  answer  thereto  to  the  jury. 

The  court,  after  stating  the  issues  presented  by  the  plead- 
ings, charged  the  jury,  in  part,  as  follows : 

**If  you  believe  from  a  preponderance  of  the  evidence  that 
the  injury  occurred  as  alleged  in  the  complaint  at  a  crossing 
where  a  highway  crosses  the  defendant's  railroad,  and  that 
the  defendant  did  not  give  any  warning  of  the  approach  of 
the  train  which  collided  with  the  plaintiff  and  the  automobile 
in  which  he  was  riding,  or  did  not  give  any  warning  of  its 
approach  in  time  to  enable  the  plaintiff  to  avail  himself  of  it, 
that  would  be  negligence  upon  the  part  of  the  defendant." 

The  company  excepted  to  this  instruction  and  assigns  the 
giving  of  it  as  error.     Counsel,  with  much  earnest- 
ness, contend  that  the  giving  of  the  instruction  was  1 
prejudicial  error.    In  the  course  of  the  printed  argu- 
ment they  say: 

**The  defendant  was  induced  to  rely  [which  it  had  a  right 
to  do]  upon  the  court's  ruling  and  could  not  anticipate  that 
the  court  was,  nevertheless,  going  to  instruct  the  jury  that 
the  very  grounds  of  negligence  which  he  expressly  stated 
would  be  withdrawn  from  the  jury,  were  nevertheless  grounds 
of  negligence  which  they  might  consider." 

The  court,  by  granting  the  motion  for  a  nonsuit  as  to 
paragraphs  (a)  and  (b)  of  plaintiff's  complaint,  in  effect, 
held  that  the  negligence  alleged  in  those  paragraphs  was  not 
sustained  by  evidence.  The  defendant,  therefore,  was  not 
required  to  introduce  evidence  to  refute  these  allegations- 
They  were,  as  we  have  stated,  in  effect,  eliminated  from  the 
case.  The  court  therefore  erred  in  charging  the  jury  in  rela- 
tion to  them. 

Defendant  requested  the  court  to  submit  to  the  jury  by 
proper  instructions  the  question  of  whether  or  not  there  was 
an  understanding  between  Merritt,  the  owner  and  driver  of 
the  automobile,  and  the  plaintiff,  that  ''they  were  to 
jointly  bear  the  expense  of  the  automobile  trip,"  etc.,  2 
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and  if  the  jury  should  find  from  the  evidence  that  there 
was  such  understanding  between  them,  the  negligence,  if  any, 
of  Merritt,  in  driving  the  automobile  at  the  time  of  and  imme- 
diately prior  to  the  accident,  would  be  attributed  to  plaintiff. 
The  court  refused  to  so  instruct  the  jury,  but  charged  them 
on  the  theory  that  the  relation  of  carrier  and  passenger  ex- 
isted between  Merritt  and  the  plaintiflf.  This  was  error.  The 
undisputed  evidence  shows  that  the  automobile  trip  was  a 
joint  affair  in  which  Merritt  and  plaintiff  were  mutually  and 
equally  interested,  and  in  which  their  rights  to  direct  and 
govern  the  conduct  of  each  other  in  relation  thereto  were 
coextensive.  Each  had  a  voice  and  the  right  to  be  heard  in 
regard  to  the  details  of  the  trip.  Merritt  testified  that  **the 
arrangements  were  equal;  that  is,  they  were  mutual  among 
us  all.''  He  further  testified:  **When  we  started  we  had 
agreed  to  take  lots  of  time  and  not  drive  fast.  We  discussed 
this  on  the  way  out,"  and  that  **it  was  clearly  understood" 
that  each  would  pay  his  share  of  the  expenses  of  the  trip. 
Plaintiff  testified  that  costs  of  the  trip  included  gasoline,  oil, 
tires,  *'wear  and  tear  on  the  car,  and  other  expenses  con- 
nected with  the  trip." 

The  contractual  relations  of  plaintiff  and  his  traveling 
companions  were  substantially  the  same  as  they  would  have 
been  if  they  had  jointly  hired  an  automobile  with  which  to 
make  the  trip,  with  the  understanding  that  they  would  jointly 
pay  the  expenses  and  mutually  and  concurrently  direct  the 
journey  and  the  details  thereof.  The  trip  was  therefore  a 
joint  enterprise  in  which  these  parties  had  a  community  of  in- 
terest and  in  which  they  all  equally  had  a  voice  and  a  right  to 
be  heard  respecting  the  details  of  the  journey.  Under  these 
circumstances  the  negligence  of  Merritt  in  the  management 
of  the  automobile  at  the  time  of  the  collision  was  imputed  to 
plaintiff.  23  Cyc.  1015.  We  also  invite  attention  to  Aiwood 
V.  Railway  Co.,  44  Utah,  366,  140  Pac.  137,  a  case  in  which 
the  question  under  consideration  is  involved  and  quite  elabo- 
rately discussed.  What  is  there  said  is  reaffirmed  by  this 
court  in  Martindale  v.  0.  S.  L.  R,  Co,,  48  Utah,  464,  160 
Pac.  275. 
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Under  the  law  applicable  to  the  admitted  facts  defendant 
would  have  been  entitled  to  have  the  jury  instructed,  if  it 
had  so  requested,  that  if  they  should  find  that  Merritt  was 
negligent,  such  negligence,  as  a  matter  of  law,  would  be  im- 
puted to  plaintiff. 

The  judgment  is  therefore  reversed,  and  a  new  trial  ordered. 
Costs  to  appellant. 

PRICK,  C.  J.,  and  CORPMAN,  THURMAN,  and 
GIDEON,  JJ.,  concur. 


PACIFIC  LAND  &  WATER  CO.  v.  HARTSOUGH 
No.  3069.    Decided  October  15,  1917.     (168  Pac.  552.) 

1.  Adverse  Possession — ^Necesstty  op  Occupation,  Use,  and  In- 
cix)SURE.  Whether  a  tax  deed  to  the  south  half  of  a  section,  a  few 
acres  of  which  defendant  had  inclosed,  occupied,  and  cultivated,  was 
color  of  title  or  not,  defendant  acquired  no  title  by  adverse  posses- 
sion to  the  land  outside  of  his  indosure,  where  no  part  of  it  was 
inclosed  by  a  substantial  fence,  or  otherwise,  or  occupied  or  used.* 
(Page  584.) 

2.  Adverse  Possession — ^Elements  of  Adverse  Possession.  Where 
defendant  and  his  predecessors  had  been  in  actual,  opta,  and  adverse 
possession  of  a  few  acres  of  land  since  about  the  year  1899,  and  for 
seven  successive  years  had  paid  taxes  thereon,  and  they  were  inclosed, 
occupied,  and  cultivated,  title  was  acquired  by  adverse  possession. 
(Page  584.) 

Appeal  from  District  Court,  First  District;  Hon,  J.  D. 
Call,  Judge. 

Action  by  Pacific  Land  &  Water  Company  against  Albert 
E.  Hartsough. 

Prom  a  decree  for  plaintiff  for  part  of  the  relief  sought, 
defendant  appeals;  and  from  so  much  of  the  decree  as  is  in 
favor  of  the  plaintiff  brings  a  cross  appeal. 

AFFmifED. 

Nebeker,  TJiatcher  &  Bowen  for  plaintiff. 
George  Halverson  for  defendant. 
OroEON,  J. 


*  Central  Pac.  By,  Co,  v.  Tarpey,  51  Utah  — ,  168  Pac  554. 
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Plaintiff  seeks  to  quiet  title  to  the  south  half  of  Sec.  35, 
Tp.  15  N.,  R.  13  W.,  S.  L.  M.,  in  Box  Elder  County.  Defen- 
dant  denies  plaintiff's  ownership,  and  claims  the  title,  posses- 
sion, and  right  of  possession  by  reason  of  adverse  occupancy 
under  color  of  right  and  the  payment  of  taxes  for  more  than 
seven  years.  Defendant  asks  for  a  decree  quieting  his  title. 
Trial  was  before  the  court.  Findings' were  made  from  which 
it  appears  that  the  lands  in  question  are  a  part  of  the  lands 
granted  by  the  government  to  the  Central  Pacific  Railroad 
Company;  that  a  patent  issued  to  that  company  for  said 
premises  September  5,  1896 ;  that  by  mesne  conveyances  the 
legal  title  to  the  premises  was,  at  the  date  of  the  institution 
of  suit,  in  the  plaintiff.  The  court  further  found  that  in  1884 
or  1885  a  fence  was  constructed  inclosing  approximately  eight 
acres  of  the  southeast  quarter  of  said  section,  and  that  about 
the  year  1899  O.  L.  Ryan  entered  into  the  actual  possession 
of  the  land  within,  said  inclosure,  and  from  that  time  on  the 
said  0.  L.  Ryan  and  his  grantees,  the  defendant  being  the 
last,  had  the  actual  possession  of  all  of  the  land  inclosed 
within  such  fence,  but  prior  to  the  year  1910  no  other  part  of 
said  half  section  was  inclosed,  occupied,  used,  or  cultivated 
by  the  defendant  or  his  predecessors,  but  that  the  part  so 
inclosed  was  occupied,  used,  and  cultivated,  and  that  such 
possession  of  the  part  inclosed  since  1904  had  been  held  ad- 
verse to  all  the  world  and  against  the  plaintiff  and  its  prede- 
cessors ;  that  neither  the  plaintiff  nor  any  of  its  predecessors 
had  been  in  possession  of  any  part  of  the  premises  within  such 
inclosure  since  the  year  1899.  The  court  further  found  that 
in  the  year  1898  said  section  35  was  assessed  by  the  county 
assessor  of  Box  Elder  County,  where  said  land  is  situated, 
to  the  Durham  Land  &  Cattle  Company  and  that  the  said 
taxes  so  levied  were  not  paid,  and  on  February  6,  1899,  the 
section  was  sold  to  Box  Elder  County  for  delinquent  taxes 
and  a  tax  sale  certificate  issued  therefor  to  such  county ;  that 
thereafter,  on  October  31,  1900,  the  said  0.  L.  Ryan  paid  to 
Box  Elder  County  one-half  of  the  taxes  assessed  against  said 
section  and  the  cost  of  sale  and  received  from  the  county 
auditor  an  assignment  of  the  tax  sale  certificate  aforesaid; 
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that  the  south  half  of  the  section  was  not  redeemed  from  such 
tax  sale,  and  on  the  29th  day  of  January,  1904,  the  said 
0.  L.  Ryan  received  a  tax  deed  from  the  county  clerk  of  that 
county  for  the  south  half  of  that  section;  that  on  the  date 
of  the  receipt  of  said  tax  deed,  and  prior  thereto,  the  said 
Ryan  was  in  possession  of  that  part  of  the  south  half  of  said 
section  within  the  indosure,  but  was  not  in  the  actual  pos- 
session of  any  other  part  of  said  land;  that  for  the  years 
1900, 1901,  1902,  and  1903  said  section  was  assessed  to  George 
W.  Emery,  who  then  held  the  legal  title,  and  all  said  taxes 
were  paid  by  him ;  that  in  the  year  1904  the  said  section  was 
again  assessed  to  said  Emery  and  the  taxes  were  paid  by  him, 
but  in  that  year  the  south  half  of  the  section  was  also  sepa- 
rately assessed  to  O.  L.  Ryan  and  said  taxes  were  paid  by  him ; 
that  during  the  years  1905,  1906,  1907,  and  1908  the  entire 
section  was  assessed  to  Emery  and  the  south  half  of  said  sec- 
tion was  also  in  each  year  separately  assessed  to  0.  L.  Ryan, 
and  the  taxes  were  paid  by  each  of  said  parties  on  the  lands 
so  assessed  to  them  for  each  of  said  years ;  that  for  the  years 
1909  and  1910  the  south  half  of  the  section  was  assessed  to 
Ryan,  but  was  not  assessed  to  Emery,  and  for  the  years  1911 
and  1912  said  south  half  of  said  section  was  assessed  to  the 
defendant  Hartsough  and  was  not  assessed  to  Emery.  The 
defendant  Hartsough  has  title  by  mesne  conveyance  from 
said  0.  L.  Ryan. 

Prom  the  findings  of  fact  the  court  made  conclusions  ad- 
judging the  plaintiff  to  be  the  owner  of  all  of  the  south  half 
of  said  section  except  such  part  as  is  within  the  indosure, 
approximately  eight  acres,  and  adjudged  that  the  plaintiff 
shotdd  repay  to  the  defendant  all  amounts  paid  by  him  or  his 
predecessors  as  taxes  upon  said  premises,  and,  as  further 
conclusions  of  law,  that  the  defendant  Hartsough  was  the 
owner  of  the  premises  within  such  indosure,  which  are  de- 
scribed in  the  findings.  Decree  was  entered  accordingly. 
Prom  that  judgment,  except  the  part  adjudging  the  defen- 
dant to  be  the  owner  of  the  premises  within  the  inclosure, 
Hartsough  appeals  to  this  court. 
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The  defendant,  in  his  answer,  seems  to  rely  upon  occupancy 
adverse  to  the  plaintiff  without  basing  his  right  upon  any 
paper  title.    However,  at  the  trial  the  tax  deed  mentioned  in 
the  findings  was  admitted  in  evidence,  and  the  court 
made  findings  thereon  and  as  conduaons  of  law  de-  1 

termined  that  the  tax  deed  was  void,  and  gave  no  right 
to  the  defendant  thereunder.  That  is  assigned  as  error.  The 
court  made  further  findings  that  at  no  time  prior  to  the  year 
1910  had  the  defendant  or  his  predecessors  inclosed  by  sub- 
stantial fence  or  otherwise,  or  occupied  or  used,  any  part  of 
the  premises  except  such  as  was  inclosed.  By  reason  of  such 
findings  the  admission  of  that  deed  in  evidence,  and  the  con- 
clusions deduced  therefrom,  become  immaterial,  whether  the 
deed  created  color  of  title  or  not  The  conclusions  reached 
by  this  court  in  Central  Pac,  Ry.  Co,  v.  Tarpey,  51  Utah,  — , 
168  Pac.  554,  decided  at  this  term,  is,  in  view  of  the  court's 
findings  aforesaid,  decisive  of  this  case,  and  on  the  authority 
of  that  case  the  rulings  of  the  district  court  assailed  by  the 
defendant  must  be  affirmed. 

Plaintiff  cross-appeals  from  that  part  of  the  decree  ad- 
judging defendant  Hartsough  the  owner  of  the  premises 
within  the  indosure,  consisting  of  about  eight  acres  of  land, 
and  also  from  that  part  of  the  judgment  restraining 
it  from  making  any  claim  of  right  or  title  to  said  2 

premises  or  any  part  thereof.  The  finding  of  the 
court  that  the  defendant  and  his  predecessors  have  been 
in  actual,  open,  and  adverse  possession  of  those  particular 
premises  since  about  the  year  1899  is  supported  by  the 
evidence,  and  the  record  discloses  that  during  seven  suc- 
cessive years  of  that  time  defendant  and  his  predecessors  paid 
the  taxes  assessed  against  the  premises.  The  court  did  not, 
for  that  reason,  err  in  adjudging  the  defendant  to, be  the 
owner  of  such  premises  inclosed.  There  is  substantial  evi- 
dence in  the  record  to  support  all  of  the  court's  findings. 

It  follows  from  the  foregoing  that  the  judgment  of  the 
district  court  should  be  affirmed.  Such  is  the  order.  Neither 
party  to  recover  costs  on  this  appeal. 

FRICK,  C.  J.,  Mccarty,  CORFMAN,  and  THURMAN, 
JJ.,  concur. 
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ELEGANTI  v.  STANDARD  COAL  CO. 

No.  2989.    Decided  October  15,  1917.    (168  Pac  266.) 

1.  Trial — Instructions — Provinob  op  Jury — ^Uncontroverted  Facts. 
Where  ita  an  action  for  the  death  of  a  mine  employee  it  appeared 
without  dispute  that  explosive  gas  was  found  in  defendant's  mine 
on  one  occasion  about  two  months  prior  to  the  death,  the  court 
properly  told  the  jury  that  defendant's  mine  was  a  mine  known  to 
generate  explosive  gases,  instead  of  submitting  that  question  to  the 
jury.     (Page  587.) 

2.  Master  and  Servant — Dxjty  op  Inspection — Statutory  Regula- 
tions. Oomp.  Laws  1907,  section  1518,  subd.  3,  as  amended  by 
Laws  1913,  c  78^  requiring  mines  known  to  generate  explosive  gases 
to  be  examined  every  morning,  applied  to  a  mine  in  which  explosive 
gases  were  discovered  on  one  occasion,  whether  or  not  they  existed 
in  the  mine  in  sufficient  quantity  to  make  it  unsafe  or  dangerous  in 
the  opinion  of  experts.     (Page  589.) 

3.  Trial — ^Bepusal  op  Bequests  Covered  by  Charge  Given.  A  re- 
quested instruction  which  was  sufficiently  covered  in  the  court's  gen- 
eral charge  was  properly  refused,  especially  where  it  stated  some 
propositions  too  favorably  to  defendant  and  others  too  strongly 
against  plaintiff.     (Page  591.) 

4.  New  Trial — ^Excessive  Damages — ^Remittitur  Instead  op  New 
Trial.  In  an  action  for  death,  the  amount  of  damages  is  largely 
within  the  judgment  of  the  jury,  and  the  mere  fact  that  the  verdict 
is  excessive  is  not  sufficient  to  show  passion  or  prejudice  so  as  to 
require  a  new  trial  instead  of  a  remittitur  of  the  excess.   (Page  592.) 

5.  Appeal  and  Errort-New  Trial — Excessive  Damages.  Whether 
a  new  trial  should  be  granted  for  excessiveness  of  the  damages  is 
largely  in  the  discretion  of  the  district  court,  and  the  Supreme  Court 
ordinarily  possesses  no  power  other  than  that  of  determining  whether 
the  trial  court  has  abused  its  discretion.    (Page  592.) 

Appeal  from  District  Court,  Third  District;  Hon,  T.  D. 
Lewis,  Judge. 

Action  by  A.  Eleganti,  as  odministrator  of  the  Estate  of 
Giacomo  Boetto,  Deceased,  against  the  Standard  Coal  Com- 
pany. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

A.  R.  Barnes  and  E,  V.  Higgins  for  appellant. 

Weber  &  Olson  for  respondent. 

PRICK,  C.  J. 
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The  plaintiff,  as  administrator  of  the  estate  of  Giacomo 
Boetto,  deceased,  brought  this  action  to  recover  damages 
caused  by  the  death  of  said  Boetto,  who  was  an  employee  of 
the  defendant  company,  and  whose  death,  it  is  alleged,  was 
caused  through  the  negligence  Jot  the  defendant  while  the  de- 
ceased was  employed  in  the  coal  mine  of  the  defendant  in 
November,  1914.  The  action  was  based  on  our  statute  (Comp. 
Laws  1907,  section  1518,  subd.  3,  as  amended  by  chapter  78, 
Laws  Utah  1913,  p.  122),  which  reads: 

**In  all  mines  known  to  generate  explosive  gases,  the  mine 
foreman,  or  fire  bosses,  shall  make  a  careful  examination  every 
morning  of  all  working  places  and  traveling  ways,  and  all 
other  places  which  might  endanger  the  safety  of  the  workmen, 
within  three  hours  prior  to  the  time  at  which  the  workmen 
shall  enter  the  mine.  Such  examination  shall  be  made  with 
the  safety  lamp.*' 

In  the  complaint  it  is,  in  substance,  alleged  that  defen- 
dant's mine  was  "known  to  generate  explosive  gases'';  that 
defendant  had  failed  and  neglected  to  comply  with  the  pro- 
visions of  the  statute  in  failing  to  make  a  proper  or  any 
examination  or  exploration  of  the  mine  for  explosive  gases. 
The  facts  in  that  regard  are  fully  set  forth.  It  is  alleged 
that  the  deceased  was  injured  by  an  explosion  of  gases  in 
defendant's  mine,  and  that  such  injuries  caused  his  death, 
all  of  which  were  the  result  of  the  omissions  and  negligence 
as  aforesaid.  The  defendant,  in  its  answer,  denied  all  acts 
of  negligence;  denied  that  the  mine  in  question  was  known 
to  generate  explosive  gases;  denied  that  plaintiff's  intestate 
died  from  the  effects  of  the  explosion  of  gases  in  its  mine, 
and,  as  an  afiirmative  defense,  averred  that  the  deceased,  at 
the  time  he  was  injured,  was  at  a  place  in  the  mine  where  he 
had  no  right  to  be,  and  that  his  injury  and  death  were  caused 
by  reason  of  his  own  negligence.  It  is  also  set  up  as  an  addi- 
tional defense  that  the  deceased  had  assumed  the  risk  of 
injury.  The  cause  was  submitted  to  a  jury,  which  returned 
a  verdict  in  favor  of  the  plaintiff.  After  modifying  the  ver- 
dict, as  hereinafter  shown,  judgment  was  entered  on  the 
verdict,  and  the  defendant  appeals. 
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The  defendant  insists  that  the  district  court  erred:  (1)  In 
its  charge  to  the  jury;  (2)  in  excluding  certain  evidence 
offered  by  the  defendant;  (3)  in  refusing  certain  requests 
to  charge  asked  by  the  defendant;  and  (4)  in  not  granting 
the  defendant  a  new  trial. 

The  two  propositions  first  stated  raise  what  seems  to  be 
the  only  important  question  in  the  case.    With  respect 
to  whether  the  mine  in  question  was  one  known  to  1 

generate  explosive  gases  the  court  charged  the  jury: 

**The  court  instructs  you  that  it  appears  from  the  undis- 
puted evidence  that  the  defendant's  mine  was  a  mine  known 
to  generate  explosive  gases.*' 

In  the  same  charge  the  court  also  instructed  the  jury  that 
no  examination  for  such  gases  was  made  as  provided  by  the 
statute.  Defendant's  counsel  excepted  to  that  part  of  the 
charge  we  have  quoted,  and  they  now  insist  that  the  court 
erred  in  so  charging  the  jury.  They  contend  that  the  question 
whether  defendant's  mine  was  or  was  not  a  mine  known  to 
generate  explosive  gases  should  have  been  submitted  to  the 
jury  as  a  fact  to  be  found,  and  should  not  have  been  deter- 
mined by  the  court  as  a  matter  of  law.  No  doubt  the  question 
of  whether  defendant's  mine  was  one  which  was  known  to 
generate  explosive  gases  or  not  was  a  question  of  fact.  But  if 
there  was  no  dispute  respecting  that  fact,  the  court  did  not 
commit  error  by  declaring  the  fact  to  be  in  accordance  with 
the  undisputed  evidence.  The  following  excerpt  from  the 
statement  of  facts  in  the  brief  of  counsel  for  the  defendant  is, 
we  think,  alone  suflScient  to  determine  whether  the  district 
court  erred  in  its  charge  respecting  the  character  of  the  mine : 

"From  the  very  beginning  of  the  development  of  this  mine 
and  up  to  the  time  of  the  accident  which  occurred  on  the  29th 
of  November,  1914,  no  explosive  gases  had  been  found  or  were 
known  to  exist  in  this  mine  or  in  any  of  its  workings,  with  the 
single  exception  that  gas  had  been  found  about  the  1st  of 
October,  1914,  nearly  two  months  prior  to  the  accident,  in  a 
crosscut  just  started,  and  which  had  not  been  completed,  at 
the  face  of  the  second  west  entry  •  •  •  After  the  discovery 
of  the  gas,  on  the  1st  of  October,  1914,  McMillan  made  a  daily 
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inspection  every  morning  of  the  mine  and  the  workings  of  it, 
with  a  safety  lamp,  for  a  period  of  three  or  four  weeks.  •  •  • 
This  witness,  who  stated  he  had  been  working  in  the  mines 
since  1870,  and  who  had  practically  44  years  of  continuous 
experience  in  such  mines,  testified  that  he  discontinued  the 
examination  with  a  safety  lamp  because  he  had  reached  the 
conclusion  that  there  was  not  likely  to  be  an  accumulation  of 
explosive  gases  in  that  mine;  and  he  further  stated  that  he 
did  not  consider  that  mine  of  such  a  character  that  he  would 
expect  to  find  an  accumulation  of  explosive  gases  therein." 

All  the  witnesses  agree  that  explosive  gas  was  found  in  the 
mine  about  the  time  stated  by  counsel,  and  that  at  that  time 
proper  steps  were  taken  to  exclude  the  gas  from  the  mine.  The 
fact  that  explosive  gas  was  found  in  the  mine  was  therefore 
an  undisputed  question,  and,  that  being  so,  no  finding  to  the 
contrary  could  have  been  truthfully  made  by  the  jury.  Where 
a  finding  with  respect  to  any  essential  fact  must  necessarily 
be  in  the  afiSrmative,  it  is  ordinarily  the  duty  of  the  court  to 
declare  the  fact,  and  not  permit  the  jury  to  assume  that  they 
may  find  the  fact  contrary  to  the  undisputed  evidence.  The 
evidence  is  therefore  clear  and  without  dispute  that  explosive 
gases  were  discovered  in  defendant's  mine  at  least  on  one 
occasion  before  the  accident,  and  that  such  fact  was  known 
to  defendant's  agents  who  were  in  charge  of  the  mine,  and 
was  therefore  known  by  the  defendant.  The  mine  was  there- 
fore one  which,  under  the  statute,  was  known  to  be  a  mine 
which  generated  explosive  gases,  and  hence  was  governed  by 
the  provisions  enumerated  in  the  section  we  have  quoted.  It 
was  also  admitted  by  all  of  the  witnesses  that  no  examination 
or  inspection  of  the  mine  was  made  as  required  by  the  statute 
for  at  least  several  weeks  before  the  accident  in  question 
occurred.  Then,  again,  the  evidence  clearly  authorized  the 
findings  of  the  jury  that  an  explosion  of  gas  occurred  in  the 
mine  at  the  time  of  the  accident;  that  the  explosion  caused 
the  injury  to  the  deceased  and  resulted  in  his  death ;  that  the 
deceased  was  not  guilty  of  contributory  negligence;  that  he 
did  not  assume  the  risk ;  and  that  at  the  time  of  the  explosion 
he  was  where  he  had  a  right  to  be  in  the  mine.    The  control- 
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ling  facts  are  therefore  either  admitted  or  are  established  by 
sufficient  evidence  to  justify  the  verdict. 

Counsel  for  the  defendant,  however,  contend  that  the  ques- 
tion of  whether  defendant's  mine  generated  explosive  gases 
or  not  within  the  purview  of  our  statute  is  not  a  question  that 
can  be  determined  except  by  those  who  possess  the  necessary 
knowledge  and  experience  upon  the  subject  of  explosive  gases 
in  coal  mines.  In  other  words,  they  insist  that  the  question 
is  one  that  must  be  determined  by  expert  evidence.  Counsel's 
theory  is  perhaps  best  illustrated  by  certain  questions  pro- 
pounded by  them  to  a  certain  witness,  who,  it  was  shown, 
possessed  the  necessary  knowledge  to  testify  upon  the  ques- 
tion.   The  question  propounded  reads  as  follows: 

**Prom  your  knowledge  of  coal  mines  where  you  had 
operated  and  in  this  mine,  would  you  consider  this  mine  as 
you  knew  it  at  that  time  in  November,  1914— Would  you  say 
that  this  mine,  as  you  knew  it  at  that  time  in  November,  1914, 
would  you  say  that  this  was  a  gaseous  or  non-gaseous  minet" 

A  number  of  questions  of  similar  import  were  propounded 
by  counsel,  not  only  to  this  but  to  other  witnesses.  The  court 
excluded  the  proffered  evidence,  and  counsel  insist  that  the 
ruling  constituted  error. 

Counsel's  theory  seems  to  be  that  unless  the  mine  in  ques- 
tion developed  a  certain  quantity  of  explosive  gases,  that  is, 
a  quantity  which  would  in  the  opinion  of  experts  make  a 
mine  dangerous  or  unsafe,  it  would  not  constitute  a 
mine  known  to  generate  explosive  gases  within  the  2 

purview  of  our  statute.  In  our  judgment  that  conten- 
tion is  clearly  untenable.  The  language  of  the  statute  is 
positive  and  direct.  There  is  no  qualification  such  as  counsel 
seem  to  assume.  The  language  of  the  statute  is,  **In  all  mines 
known  to  generate  explosive  gases"  the  examination  and 
inspection  directed  by  the  statute  must  be  made.  A  moment's 
reflection  will  make  clear  that  the  statute  was  intended  to 
and  does  apply  to  all  mines  where  explosive  gases  are  known 
to  exist,  regardless  of  the  quantity  thereof.  The  Legislature 
thus  withdrew  the  question  respecting  the  quantity  of  gases, 
or  whether  the  quantity  was  safe  or  otherwise,  from  the  judg- 
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ment  of  all  classes,  whether  experts  or  nonexperts,  and  im- 
posed the  duty  of  examination  and  inspection  in  all  mines 
where  explosive  gases  in  any  quantity  are  known  to  exist. 
The  question,  therefore,  is  not.  Are  there  explosive  gases  in  the 
mine  in  sufficient  quantity  to  make  the  mine  unsafe  or  dan- 
gerous t  But  the  only  question  to  consider  is,  Has  explosive 
gas  been  discovered  in  the  minet  And  if  it  has  the  mine  is 
necessarily  one  which  is  known  to  generate  explosive  gases. 
If  explosive  gases  are  found  in  a  mine,  then  it  is  known  to 
exist,  and  there  is  then  no  alternative  save  to  follow  the  re- 
quirements of  the  statute  with  respect  to  examination  and 
inspection.  The  Legislature  has  thus  adopted  the  safe  course. 
That  its  judgment  in  that  regard  is  sound  is  demonstrated  by 
the  facts  in  this  case.  Here  the  evidence  is  conclusive  that 
explosive  gases  were  discovered  in  the  mine  about  60  days 
prior  to  the  accident.  The  gases  thus  discovered  were  dissi- 
pated in  the  usual  way,  and  the  examination  and  inspection 
of  the  mine  was  kept  up  as  required  by  the  statute  for  some 
weeks.  Some  time  before  the  accident,  however,  the  examina- 
tion was  discontinued  for  the  reason,  as  the  witness  who  made 
the  daily  examination  said,  that  no  more  gases  were  discov- 
ered. The  fact  was,  however,  established  by  what  had  there- 
tofore been  discovered  that  the  mine  generated  explosive 
gases.  Had  the  examination  continued,  it  is  reasonably  cer- 
tain that  the  gases  which  caused  the  explosion  complained  of 
would  have  been  discovered  and  the  explosion  prevented.  The 
duty  of  a  continuous  examination  and  inspection  is  imposed 
by  the  statute  for  the  express  purpose  of  obviating  the  very 
condition  which  arose  in  this  case.  That  such  is  the  proper 
construction  of  our  statute  is  the  effect  of  two  decisions 
emanating  from  the  federal  courts,  namely,  Deserant  v.  CerH- 
las  Coal  Ry,  Co.,  178  U.  S.  409-420,  20  Sup.  Ct.  967,  44  L.  Ed. 
1127,  and  Sommer  v.  Carbon  Hill  Coal  Co,,  89  Fed.  54,  32 
C.  C.  A.  156.  Counsel  for  defendant  have,  however,  also  cited 
two  cases  on  which  they  rely,  namely,  Timson  v.  Coal  &  Coke 
Co.,  220  Mo.  580,  119  S.  W.  565,  and  D'Jorko  v.  Berwind^ 
White  Coal  Co.,  231  Pa.  164,  80  Atl.  77.    In  the  first  case  last 
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above  cited  the  court,  in  the  course  of  the  opinion,  at  page  588, 
of  220  Mo.,  at  page  566,  of  119  S.  W.  said: 

''The  petition  does  not  aver  that  the  mine  in  question  was  a  mine  in 
which  gas  was  generated," 

and  in  connection  with  the  foregoing  the  court  further  on  in 
the  opinion,  said, 

"Plaintiff  offered  no  proof  of  the  fact  that  the  mine  in  question 
generated  gas." 

The  case  cited  from  Pennsylvania  is  to  the  same  effect.  In 
the  Missouri  case  the  trial  court,  without  either  allegation  or 
proof,  held  as  a  matter  of  law  that  all  coal  mines  generate 
gas,  and  the  Supreme  Court  held  the  ruling  erroneous.  It 
requires  no  argument,  therefore,  to  demonstrate  that  the  fore- 
going cases  have  no  application  here.  In  the  case  at  bar  the 
fact  that  the  mine  in  question  generated  gas  was  pleaded  and 
admitted.  The  district  court,  therefore,  committed  no  error, 
either  in  charging  as  it  did,  or  in  excluding  the  evidence 
complained  of. 

It  is  next  contended  that  the  district  court  erred  in  refusing 
a  number  of  requests  to  charge  which  were  offered  by  the 
defendant.     The   principal   complaint    in   that   connection 
relates  to  a  certain  request  in  which  specific  statements 
were  contained  with  regard  to  plaintiff's  right  to  re-  3 

cover  as  administrator  for  the  benefit  of  two  sisters  of 
the  deceased  who  live  in  Italy.  It  must  suffice  to  say  that  that 
phase  of  the  case  was  sufficiently  covered  in  the  court's  gen- 
eral charge,  and  for  that  reason  the  court  committed  no  error 
in  refusing  the  request.  The  request,  however,  contains  some 
propositions  which  were  too  favorably  stated  in  favor  of  the 
defendant,  while  others  were  too  strongly  stated  against  the 
plaintiff.  For  that  reason  also  the  court  committed  no  error 
in  refusing  the  request. 

In  connection  with  the  point  just  discussed  it  is  also  con- 
tended that  the  evidence  is  insufficient  to  justify  a  recovery 
except  for  nominal  damages.  In  that  contention  we  cannot 
concur.  While  the  evidence  respecting  the  tw )  sisters'  rights 
is  not  exceedingly  strong,  yet  it  is  sufficient  to  sustain  the 
finding  and  judgment. 
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Finally,  it  is  contended  that  the  court  erred  in  denying 
defendant's  motion  for  a  new  trial.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  $3,400.  One 
of  the  grounds  of  the  motion  for  a  new  trial  was  that 
the  damages  allowed  were  excessive.  The  district  4,5 
court  required  the  plaintiff  to  remit  all  in  excess  of 
$2,000,  or,  in  case  he  refused  to  do  that,  submit  to  a  new  trial. 
The  plaintiff  acquiesced  in  the  ruling  of  the  court,  and  re- 
mitted the  excess  over  $2,000,  and  the  judgment  was  entered 
accordingly.  It  is  now  contended  by  counsel  for  defendant 
that  the  court  erred  in  not  setting  aside  the  entire  verdict 
and  in  not  granting  a  new  trial.  In  cases  like  the  one  at  bar 
the  question  of  the  quantum  of  damage  is  largely  within  the 
judgment  of  the  jury.  True,  the  district  court  may  exercise 
a  sound  legal  discretion  in  determining  whether  a  new  trial 
should  or  should  not  be  granted  upon  the  ground  of  excessive 
damages.  Counsel,  however,  also  contend  that  in  view  of  the 
amount  allowed  by  the  jury  the  verdict  is  necessarily  the 
result  of  passion  and  prejudice.  The  mere  fact  that  the 
verdict  of  a  jury  may  be  excessive  is  not  alone  sufficient  to 
show  that  it  is  the  result  of  passion  or  prejudice.  See 
Stephens  Ranch  &  Live  Stock  Co.  v.  Union  P,  R,  Co,,  48  Utah, 
528,  161  Pac.  459,  and  cases  there  cited.  Numerous  cases  are 
there  referred  to  in  which  it  was  held  that  the  trial  courts 
committed  no  error  in  requiring  the  successful  party  to  remit 
a  portion  of  the  amount  found  in  his  favor.  In  many  of  those 
cases  the  difference  is  larger  than  in  the  case  at  bar.  The 
question  of  whether  a  new  trial  should  have  been  granted 
upon  the  ground  now  under  discussion  was  therefore  largely 
in  the  discretion  of  the  district  court.  As  pointed  out  in 
Jensen  v.  Denver  &  R,  0.  R.  Co,,  44  Utah,  100, 138  Pac.  1192, 
1193,  the  power  to  grant  new  trials  upon  the  ground  of  ex- 
cessive verdicts  can  rarely  be  exercised  by  this  court,  and  the 
only  power  we  ordinarily  possess  is  to  determine  whether  the 
trial  court  has  abused  its  discretion  in  refusing  to  grant  a 
new  trial  upon  that  ground.  Nothing  appears  in  the  record 
before  us  from  which  we  can  say  that  the  trial  court  abused 
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its  discretion  in  refusing  the  motion  for  a  new  trial  and  hence 
it  follows  that  this  assignment  must  likewise  fail. 

We  remark  that  while  counsel  for  the  defendant  offered 
numerous  requests  and  have  assigned  errors  because  the  dis- 
trict court  refused  to  charge  the  jury  as  requested,  a  careful 
reading  of  the  court's  charge  discloses  that  all  the  issues  were 
carefully  and  suflSciently  submitted  to  the  jury,  and  that 
there  is  no  error  in  the  record. 

For  the  reasons  stated,  the  judgment  is  affirmed.  Plaintiff 
to  recover  costs. 

Mccarty,  corfman,  thurman,  and  gideon,  jj., 

concur. 


WALL  V.  SALT  LAKE  CITY 
No.  2956.    Decided  October  30,  1917.     (168  Pac.  766.) 

1.  Limitation  op  Actions — Statute  op  Limitations — ^Appucation  to 
Municipality — Street.  There  is  no  bar  by  statute  of  limitations 
in  Utah  against  a  municipality,  in  respect  to  a  public  street  within 
its  boundaries.     (Page  605.) 

2.  Estoppel — Estoppel  of  Munictpality — ^Land  as  Part  of  Strkbt. 
Where  claimants  of  property  in  a  city  petitioned  the  city  council 
for  the  approval  of  a  map  whereby  the  ground  was  divided  into  lots 
and  blocks,  a  street  being  represented  as  66  feet  in  width,  and  the 
council,  after  investigation  by  the  city  attorney  and  by  itself, 
authorized  the  city  engineer  to  approve  the  map,  and  some  time 
later  the  question  of  the  claimant's  title  to  the  land  was  again 
raised  and  again  referred  to  a  new  city  attorney,  who  reported  to 
the  new  city  council  that  it  had  no  authority  to  set  aside  its  former 
action  and  was  estopped  from  so  doing,  and  plaintiff  lent  money  on 
mortgage  on  the  land,  and  subsequently  the  city  assessed  her  thereon 
for  taxes,  the  city  was  estopped  to  claim  as  a  public  street  premises 
lying  without  the  sixty-six-foot  width  of  the  street  shown  on  the 
map.    (Page  607.) 

3.  Municipal  Corporations — ^Actions  Against — ^Presentment  of 
Claim — Statute.  Plaintiff,  before  suing  defendant  city  to  quiet 
title  to  premises  claimed  by  the  city  as  part  of  a  street,  for  damages, 
and  for  injunctive  relief,  was  not  required  to  present  her  claim  for 
damages  to  the  city  council,  as  provided  in  Comp.  Laws  1907,  sec- 
tions 312,  313,  the  statute  not  applying  where  the  principal  relief 
sought  is  equitable,  and  the  damage  prayed  merely  incidental.^ 
(Page  607.) 


*Dahl  V.  Salt  Lake  City,  45  Utah  544,  147  Pac.  622. 
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Appeal  from  District  Court,  Third  District;  Hon,  T.  D. 
Lewis,  Judge. 

Action  by  Nellie  M.  Wall  against  Salt  Lake  City,  a  munici- 
pal corporation. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

JT.  J.  Dinniny,  City  Atty.,  W,  H.  FoUand  and  M.  C.  Davis, 
Asst.  City  Attys.,  for  appellant. 

Dey,  Hoppaugh  dk  Fabian  for  respondent. 
THURMAN,  J. 

The  defendant,  Salt  Lake  City,  contends  that  Eighth  South 
street  in  said  city  is  132  feet  in  width  throughout  its  entire 
length.  Respondent  disputes  this  claim  and  contends  that  the 
street  from  Tenth  East  to  Thirteenth  East  is  only  sixty-six 
feet  in  width,  and  that  the  remaining  sixty-six  feet  claimed 
by  appellant  to  be  a  part  of  the  street  is  private  property  and 
belongs  to  the  plaintiff.  Title  to  this  disputed  strip  of  ground 
constitutes  the  subject-matter  of  this  action. 

Plaintiff  was  in  possession  of  the  premises  under  claim 
of  title  when  the  defendant,  against  her  protest,  entered  upon 
the  same  and  commenced'  to  excavate  the  ground  for  the  con- 
struction of  a  sewer,  upon  the  assumption  that  it  was  part 
of  the  street,  and  therefore  under  the  domination  and  control 
of  the  city.  Plaintiff  thereupon  brought  this  action  to  quiet 
title,  for  damages,  and  for  injunctive  relief.  Both  the  com- 
plaint and  the  answer  indulge  to  an  unusual  extent  in  the 
statement  of  matters  purely  evidentiary,  the  substance  of  all 
of  which,  however,  is  to  the  effect  that  each  party  claims  title 
to  the  property. 

Plaintiff  bases  her  claim  upon  divers  mesne  conveyances 
made  by  persons  who  occupied  the  property  both  before  and 
after  the  townsite  entry  was  made  in  1871.  These  persons 
occupied  the  property  in  question,  together  with  other  land 
adjacent  on  the  south,  as  a  farm  or  pasture.    The  land  was 
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inclosed  during  a  large  portion  of  the  time  from  some  date 
prior  to  1871  until  1891,  when  plaintiff's  grantors  platted  the 
same  as  a  town  site  under  the  name  of  Fremont  Heights,  in 
which  plat  Eighth  South  street  is  only  sixty-six  feet  in  width. 
During  all  of  the  time  prior  to  1891,  there  is  no  substantial 
evidence  that  the  ground  in  dispute  was  used  as  a  public 
street.  In  fact,  the  evidence  shows  quite  conclusively  that  the 
physical  and  topographical  conditions  of  the  ground  were  such 
as  to  preclude  the  possibility  of  using  it  as  a  street,  especially 
for  vehicles  or  similar  modes  of  travel.  The  ground  was  steep 
and  rugged,  a  large  gulch  several  feet  in  depth  occupied  a 
considerable  portion  of  it,  and  a  large  canal  crossed  it,  all  of 
which  rendered  it  practically,  if  not  entirely,  unusable  as  a 
public  street.  This  is  substantially  the  condition  the  ground 
was  in  when  plaintiff's  immediate  predecessors  in  interest 
platted  it  and  procured  it  to  be  adopted  as  an  addition  to  the 
city  in  1891. 

The  defendant  city  bases  its  right  to  the  premises  in  ques- 
tion upon  certain  plats  or  diagrams  found  in  the  files  of  the 
city  and  County  of  Salt  Lake,  which,  however,  do  not  appear 
to  be  authenticated  as  official  plats.  One  of  the  plats,  called 
plat  F,  is  especially  relied  on  by  the  defendant,  because  it  is 
claimed  that  it  covers  the  ground  in  question  and  that  it  was 
recognized  by  plaintiff  and  her  predecessors  in  interest,  with 
its  lots,  blocks,  and  streets,  as  a  plat  of  that  portion  of  the 
city  prior  to  the  town-site  entry  and  since,  and  that  plaintiff 
is  bound  thereby.  Defendant  city  does  not  contend,  as  we 
understand  it,  that  the  city  opened  or  used  the  ground  in 
question  as  a  public  street  prior  to  the  adoption  of  the  Fre- 
mont Heights  addition,  except  by  a  general  ordinance  or  reso- 
lution in  1887  authorizing  the  opening  of  streets  and  removing 
obstructions  therefrom.  But  defendant  city  contends  that, 
the  ground  being  platted  as  a  public  street  some  time  anterior 
to  the  entry  of  the  town  site  in  1871,  it  was  not  necessary  that 
the  same  should  be  opened  or  used  by  the  public  at  that  time 
in  order  to  give  the  city  title  thereto.  It  contends,  further, 
that  the%tction  of  the  city  in  adopting  and  sanctioning  the 
Fremont  Heights  addition  in  1871,  whereby  Eighth  South 


Digitized  by 


Google 


596  SUPREME  COURT  OF  UTAH  [Oct. 

WaU  V.  Salt  Lake  City,  60  Utah  593 

street  between  Tenth  and  Thirteenth  East  was  limited  in 
width  to  sixty-six  feet  and  the  strip  of  ground  in  question 
was  recognized  as  private  property,  was  ultra  vires,  illegal, 
and  void.  Being  so  considered  by  the  city  in  1912,  it  pro- 
ceeded to  assert  its  claim  to  the  ground  as  part  of  a  public 
street,  entered  upon  the  same  to  construct  a  sewer,  and  ex- 
ercised the  acts  of  dominion  complained  of  by  plaintiff  in  her 
complaint. 

These  are  the  main  contentions  of  the  parties  as  to  the 
bases  of  their  respective  claims  of  title.  Minor  considerations 
in  support  of  or  against  these  contentions  will  be  referred  to, 
if  material,  later  on  in  the  course  of  this  opinion.  The  case 
was  tried  by  the  court ;  judgment  rendered  for  the  plaintiff, 
declaring  her  to  be  the  owner  of  the  property,  awarding  her 
damages  and  injunctive  relief.  Defendant  appeals  and  as- 
signs many  errors. 

In  our  view  of  the  case,  many  of  the  questions  argued  at 
great  length  by  counsel  for  the  respective  parties  need  not  be 
considered  in  detail,  as  the  conclusion  we  have  reached  ren- 
ders them  immaterial  and  their  consideration  wholly  unnec- 
essary. Some  of  the  questions  thus  presented  are  of  great 
importance,  and  whenever  a  case  is  presented  in  which  they 
or  any  of  them,  become  turning  points  in  the  case  they  will 
then  be  of  vital  importance,  and  should  receive  the  considera- 
tion which  their  importance  demands. 

Whether  or  not  the  ground  in  dispute  was  a  platted  street 
at  the  time  the  town  site  was  entered,  and  whether  or  not  it 
was  platted  at  that  time  and  recognized  by  persons  conveying 
adjacent  property,  and  whether  or  not  occupants  of  the  land, 
in  presenting  their  claims  to  the  probate  court,  by  not  claim- 
ing certain  ground  platted  as  streets,  thereby  abandoned  any 
right  they  may  have  had  or  became  barred  by  the  statute  of 
limitations,  and  whether  or  not  the  federal  grant  under  which 
the  town  site  was  entered  should  be  construed  one  way  or  the 
other,  are  questions  which  are  not  in  the  least  degree  con- 
trolling in  view  of  the  conclusion  at  which  we  have  arrived, 
{n  our  view  the  one  question  in  this  case  which  overshadows 
all  others,  and  to  which  this  opinion  should  be  mainly  directed, 
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is  whether  or  not  the  defendant  city  is  estopped  by  reason  of 
its  own  conduct  from  now  claiming  title  to  the  property  in 
question.  This  being  the  case  it  is  manifest  that  any  serious 
consideration  given  to  the  questions  above  referred  to  would 
be  entirely  unnecessary. 

The  facts  bearing  upon  the  question  as  to  whether  or  not 
the  defendant  is  estopped  are  either  admitted,  or  so  con- 
clusively established  by  the  testimony  as  to  place  them  beyond 
question.  As  before  stated,  prior  to  1891  the  ground  in  ques- 
tion, with  other  land  adjacent  on  the  south,  was  inclosed  and 
used  as  a  farm  or  pasture.  In  1887,  Kelsey  and  Gillespie, 
real  estate  dealers  of  Salt  Lake  City,  purchased  the  land  which 
had  been  inclosed,  including  the  ground  in  question  used  as 
a  farm,  as  above  stated,  and  succeeded  to  whatever  title  the 
prior  owners  of  the  property  had.  The  first  known  claimant 
was  Ellsworth  who  sold  to  Clift  in  1867;  Clift  sold  to  Qod- 
.dard;  Goddard  to  Cummings,  and  Cummings  to  Kelsey  and 
Gillespie.  Those  were  the  persons  who  had  claimed  the  prop- 
erly and  used  it  for  farming  purposes.  Kelsey  and  Gillespie 
conceived  the  idea  of  making  the  ground,  consisting  of  some 
45  acres,  an  addition  to  Salt  Lake  City,  consequently,  in  1891, 
they  platted  it  into  lots,  blocks,  and  streets  under  the  name 
of  Fremont  Heights  with  Eighth  South  street,  the  street  in 
question,  66  feet  in  width  the  whole  length  of  the  town  site. 

The  undisputed  record  shows  that  in  August,  1891,  Louis 
P.  Kelsey,  James  K.  Gillespie,  and  Kate  B.  Gillespie  claimed 
to  be  the  owners  of  the  property  in  litigation,  basing  their 
claim  upon  mesne  conveyances  commencing  prior  to  1867; 
that  on  or  about  the  4th  day  of  August,  1891,  they  petitioned 
the  city  council  of  defendant  city  for  the  approval  of  a  map 
whereby  the  ground  in  question,  with  other  lands  adjacent, 
was  divided  into  lots  and  blocks,  also  showing  certain  streets 
dedicated  to  public  use,  among  which  was  Eighth  South  street 
represented  as  being  66  feet  in  width  between  the  canal  above 
referred  to  and  Thirteenth  East.  Abutting  on  said  street  on 
the  north  side  were  blocks  2,  3,  4,  5,  6,  and  7,  platted  as  private 
property,  the  same  being  the  premises  in  dispute  in  this  action. 
Accompanying  this  petition  and  map  was  an  abstract  of  title 
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to  all  the  ground  represented  on  the  map,  together  with  the 
affidavits  of  Qoddard  and  Clif  t,  previous  owners  of  the  prop- 
erty, to  the  effect  that  the  property  platted  had  been  occupied 
since  prior  to  1867,  and  that  the  same  had  not  been  used  for 
public  highways,  but  had  been  inclosed  with  a  fence  and  was 
under  a  state  of  cultivation.  The  affidavits  also  tended  to  show 
the  impossibility  of  using  the  ground  in  question  as  a  street  be- 
cause of  its  physical  condition.  A  question  being  raised  as  to 
the  title  of  petitioners  to  certain  parts  of  the  ground  claimed 
by  the  city  as  public  streets,  the  matter  was  referred  to  the 
city  attorney,  W.  C.  Hall,  and  after  examining  the  abstract 
of  title  and  affidavits  referred  to,  on  the  29th  day  of  Septem- 
ber next  following,  he  reported  to  the  city  council  that  if  the 
claim  of  the  petitioners  was  true  as  to  adverse  possession  then 
their  title  would  be  good,  but  not  otherwise.  Upon  request  of 
the  petitioners  the  city  council  went  upon  the  premises  and 
made  personal  examination,  with  the  view  of  determining  the 
extent  to  which  it  had  been  occupied,  and  to  acquaint  them- 
selves with  the  facts.  Thereafter,  on  the  6th  day  of  October 
following,  the  city  council  authorized  the  city  engineer  to 
approve  the  map.  On  the  24th  day  of  March  following,  Kelsey 
and  Gillespie,  by  letter  to  the  city  council  requested  grades 
to  be  established  on  Fremont  Heights  on  some  of  the  streets 
platted  therein,  among  them  being  Eighth  South  street,  upon 
which  abuts  the  ground  in  question.  The  record  shows  that 
on  the  same  day  the  request  was  granted  by  the  city  council. 
In  April,  1892,  the  record  shows  that  the  question  as  to  the 
title  of  Kelsey  and  Gillespie  to  the  ground  now  claimed  by  the 
city  as  a  public  street  was  again  mooted.  The  matter  was 
again  referred  to  the  city  attorney.  Hon.  E.  D.  Hoge,  in  the 
meantime,  had  succeeded  Mr.  Hall  to  that  office.  A  new  city 
council  had  also  been  elected.  After  a  brief  review  of  the 
matters  already  referred  to,  the  city  attorney  reported  to  the 
city  council,  and  gave  his  official  opinion  to  the  effect  that  the 
council  had  no  authority  to  set  aside  its  former  action  in  rela- 
tion to  Fremont  Heights  and  were  stayed  from  so  doing, 
whereupon  the  city  council,  by  resolution,  adopted  the  profile 
map  above  referred  to.  Prior  to  this,  however,  in  March,  1891, 
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Kelsey  and  Gillespie,  in  consideration  of  $1,  had  executed  a 
deed  to  Salt  Lake  City  for  certain  interests  in  land  claimed 
by  them  which  was  not  included  in  the  plat  of  Fremont 
Heights.  Thereafter,  in  October,  1893,  Kelsey  and  Gillespie 
borrowed  from  the  plaintiff  the  sum  of  $3,000,  and  to  secure 
payment  of  the  same  executed  a  mortgage  on  the  said  blocks 
2,  3,  4,  5,  6,  and  7,  Fremont  Heights,  the  premises  in  litiga- 
tion. Thereafter,  in  1900,  Kelsey  and  Gillespie  having  failed 
to  pay  said  indebtedness,  the  mortgage  was  foreclosed  and  the 
property  sold.  Plaintiff  thereafter  succeeded  to  the  title.  The 
record  also  shows  that  sales  of  lots  as  platted  in  Fremont 
Heights  were  made,  some  of  them  being  parts  of  the  very 
ground  in  dispute,  and  warranty  deeds  executed  therefor. 
Some  improvements  were  made  thereon  by  leveling  and  filling 
in  low  places.  Taxes,  both  general  and  special,  were  levied 
against  the  property  of  the  plaintiff,  and  paid  by  her,  on 
account  of  this  very  property,  under  threats  by  the  city  that 
unless  they  were  paid  the  property  would  be  sold. 

These  various  proceedings,  acts,  and  conduct  on  the  part 
of  the  city,  the  plaintiff,  and  her  predecessors  in  title,  occurred 
between  1891  and  1912,  at  which  time  the  city  commenced  to 
assume  dominion  over  the  property  by  the  construction  of  the 
sewer  hereinbefore  referred  to.  There  is  some  evidence  also 
tending  to  show  that  after  the  grade  of  the  streets  in  Fremont 
Heights  was  established  Kelsey  and  Gillespie,  the  owners 
thereof,  commenced  to  grade  the  streets,  but  did  not  complete 
the  same  owing  to  the  difficulty  at  that  time  of  obtaining 
money.  It  further  appears  from  the  record  that,  prior  to 
loaning  her  money  and  taking  the  mortgage  therefor,  plaintiff 
was  shown  the  plat  of  Fremont  Heights  and  the  premises  in 
question,  and  the  nature  of  the  security  fully  explained.  It 
appears  that  other  lots  were  sold  in  Fremont  Heights  addition 
and  residences  constructed  thereon. 

From  the  foregoing  it  appears  that  twenty-one  years  elapsed 
after  the  first  adoption  of  the  plat  of  Fremont  Heights  before 
the  defendant  city  entered  upon  the  premises  and  commenced 
the  work  which  finally  culminated  in  the  commencement  of 
this  action.    The  trial  court  after  finding,  in  substance,  the 
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foregoing  facts,  and  many  others  not  herein  enumerated, 
found  as  a  conclusion  of  law  **that  the  defendant  by  its  acts, 
conduct,  and  representations,  as  heretofore  found,  is  estopped 
from  setting  up  any  claim  whatsoever  to  said  property  or  any 
part  thereof  for  any  purpose  whatsoever." 

Appellant  vigorously  challenges  the  validity  of  this  conclu- 
sion of  law  and  cites  many  authorities  in  support  of  its  con- 
tention. The  facts  upon  which  the  conclusion  is  based  being 
true,  as  found  by  the  court,  the  question  to  be  determined  is. 
Is  the  conclusion  sustained  by  the  facts,  and  is  it  correct  as 
matter  of  lawt  It  is  not  our  purpose  to  review  in  detail  all 
of  the  cases  and  authorities  cited,  because  upon  examination 
it  will  be  found  they  are  nearly  all  cases  in  which  the  facts 
are  so  dissimilar  to  the  facts  in  the  case  at  bar  that  by  no 
process  of  reasoning,  however  ingenious,  can  they  be  made  to 
apply  to  the  present  case.  The  cases  and  authorities  cited 
and  relied  on  by  appellant  are  as  follows:  Biglow  v.  Ritter, 
131  Iowa,  213,  108  N.  W.  218;  City  of  Waterloo  v.  Union 
MiU  Co.,  72  Iowa,  437,  34  N.  W.  197;  City  of  De  Kalb  v. 
Luney,  193  111.  185,  61  N.  E.  1036;  Shirk  v.  City  of  Chicago, 
93  N.  E.  193;  Schultz  v  Stringer  et  al.,  168  Iowa,  668,  150 
N.  W.  1063  J  City  of  SvUivan  et  al  v.  Tichenor,  179  111.  97, 
53  N  .E.  561;  Note  to  Oliver  v.  Synhorst,  7  L.  R.  A.  (N.  S.) 
243;  Russell  v.  City  of  Lincoln,  200  111.  511,  65  N.  E.  1088; 
Johnson  v.  City  of  Shenandoah,  153  Iowa,  493, 133  N.  W.  761 ; 
Booth  V.  City  of  PrineviUe,  72  Or.  298, 143  Pac.  994,  L.  R.  A. 
1915B,  1084;  Webb  y.  City  of  DemopoUs,  95  Ala.  116,  13 
South.  289,  21  L.  R.  A.  62;  Ham  v.  City  of  DadeviUe,  100 
Ala.  199,  14  South.  9;  Dillon,  Mun.  Corps.  (5th  Ed.)  vol.  3, 
section  1194;  Elliott,  Roads  &  Streets  (3d  Ed.)  vol.  2,  sec- 
tion 1189. 

Upon  examination  of  the  foregoing  cases  it  will  be  observed 
that  nearly,  or  quite,  all  of  them  are  based  upon  facts,  as 
before  stated,  entirely  dissimilar  to  the  facts  in  the  present 
case.  They  are  cases  in  which  the  party  contesting  the  right 
of  the  municipality  relied  on  the  doctrine  of  laches,  prescrip- 
tion, adverse  possession,  statutes  of  limitation,  or  equitable 
estoppel  by  reason  of  long  acquiescence  in  the  conduct  of  the 
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parties  claiming  the  property  as  against  the  municipality. 
None  of  them  present  a  case  like  this>  where  the  municipality, 
by  its  own  affirmative  acts,  declarations,  and  conduct,  misled 
the  party,  or  induced  him  to  believe  that  he  had  the  right  to 
rely  upon  the  assurances  which  the  municipality,  after  a  long 
period  of  time,  sought  to  repudiate  to  his  injury.  Indeed,  it 
is  hardly  to  be  expected  that  many  cases,  if  any  at  all,  can  be 
found  in  the  published  reports  similar  to  the  case  at  bar.  It 
will  be  found  upon  examination  that  many  of  the  cases  above 
cited  place  emphasis  upon  the  fact  that  the  municipality  did 
not  do  anything  affirmatively  to  mislead  the  party  claiming 
the  right  to  the  ground  in  dispute. 

In  support  of  its  contention  respondent  cites  the  following 
cases:  Paine  Lumber  Co.,  Ltd.,  v.  City  of  Oshkosh,  89  Wis. 
449,  61  N.  W.  1108;  Baldmn  v.  Trimble,  85  Md.  396,  37  Atl. 
176,  36  L.  R.  A.  489;  Weber  v.  Iowa  City,  119  Iowa,  633,  93 
N.  W.  637;  Renter  v.  Lawe,  94  Wis.  300,  68  N.  W.  955,  34 
L.  R.  A.  733,  59  Am.  St.  Rep.  892 ;  City  of  Davenport  v.  Boyd, 
109  Iowa,  248,  80  N.  W.  314,  77  Am.  St.  Rep.  536 ;  Portland 
V.  Inman  Poulsen  Lumber  Co.,  66  Or.  86,  133  Pac.  829,  46 
L.  R.  A.  (N.  S.)  1211,  Ann.  Cas.  1915B,  400;  Davies  v. 
Huebner,  45  Iowa,  574;  2  Lewis,  Eminent  Domain  (3d  Ed.) 
section  854 ;  Schooling  v.  City  of  Harrisburg,  42  Or.  494,  71 
Pac.  605 ;  City  of  Los  Angeles  v.  CoJin,  101  Cal.  378,  35  Pac. 
1002. 

By  far  the  greater  number  of  the  cases  cited  by  respondent, 
like  those  cited  by  appellant,  relate  only  to  questions  of  ad- 
verse possession,  prescription,  statutes  of  limitation,  and  equi- 
table estoppel  by  acquiescence  on  the  part  of  the  municipality, 
after  a  long  lapse  of  time  in  which  it  is  claimed  by  the  party 
contesting  the  right  of  the  municipality  that  it  should  be 
estopped,  under  the  circumstances,  from  asserting  that  the 
ground  is  a  public  street.  Very  few  of  the  cases  show  that 
the  municipality  did  any  affirmative  act,  or  made  any  declara- 
tions, as  a  basis  for  the  estoppel.  In  other  words,  the  majority 
of  the  cases  cited  by  respondent  simply  assert  the  contrary 
doctrine  to  that  held  by  the  cases  cited  by  appellant  under 
facts  generally,  if  not  entirely  similar.    Numberless  cases  on 
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both  sides  of  the  question,  in  addition  to  those  cited  by  appel- 
lant and  respondent,  could  be  referred  to,  reviewed,  and  criti- 
cized, and  only  one  conclusion  could  be  finally  reached,  and 
that  is,  that  in  the  character  of  cases  cited  the  decisions  appear 
to  be  in  hopeless  conflict 

The  case  of  City  of  Los  Angeles  v.  Cohn,  supra,  cited  by 
respondent,  is  analogous  to  the  present  case  to  a  certain  ex- 
tent. The  last  paragraph  of  the  opinion  sums  up  the  princi- 
pal facts  together  with  the  judgment  of  the  court.  We  quote 
the  same  in  full : 

"We  again  detail  the  facts.  Before  the  buildings  were  erected,  with 
a  knowledge  and  concurrence  of  the  owner,  ihe  city  instructed  its  agent 
to  investigate  and  report  to  the  council  its  rights  in  the  land.  The  agent 
did  investigate,  and  reported  that  the  city  had  no  claim  or  title.  This 
report  was  received,  placed  on  file,  and  altered  in  substance  upon  the 
minutes  of  the  proceedings  of  the  council.  Nothing  more  was  ever  done 
by  the  city  until  this  action  was  brought,  a  period  of  twenty  years  later. 
Upon  the  reception  of  the  report,  and  its  filing  among  the  records  of  the 
city,  defendant's  grantors  at  once  proceeded  to  the  erection  of  a  large 
and  valuable  building,  and  there  it  stands  at  the  present  day.  A  judg- 
ment for  plaintiff  would  result  in  a  destruction  of  this  property.  These 
facts  are  potent  in  themselves,  and  in  our  researches  we  have  found  no 
case  which  may  so  well  be  termed  an  'exceptional  case.'  We  have  found 
no  case  which  with  better  reason  should  form  a  Haw  unto  itself.'  It  is 
a  case  where  an  estoppel  in  pais  is  properly  pleaded.  For  the  foregoing 
reasons  it  is  ordered  that  the  judgment  and  order  be  affirmed." 

The  court,  in  the  case  referred  to  (101  Cal.  at  page  377, 
35  Pac.  at  page  1002)  says: 

'*We  thitak,  therefore,  that  mere  adverse  possession  for  the  statutory 
period  of  a  street  or  alley  in  a  town  which  is  a  public  highway  cannot 
confer  a  title,  but  where  such  possession  is  accompanied  with  other  cir- 
cumstances which  would  render  it  inequitaUe  that  the  public  should 
assert  its  rights  to  regain  possession,  then,  upon  the  principle  of  estoppel, 
a  party  may  be  protected  against  the  assertion  of  right  by  the  public, 
in  order  to  prevent  manifest  wrong  and  injustice.  For  example,  when 
the  party,  either  under  an  honest  conviction  of  right,  has  taken  posses- 
sion of  a  portion  of  one  of  the  streets  or  alleys  of  the  town,  and  expended 
his  money  in  erecting  buildings  thereon  without  interference  on  tiie  part 
of  the  public,  these  or  perhaps  other  circumstances  connected  with  ad- 
verse possession  for  the  statutory  period  may  afford  good  grounds  for 
estoppel." 

We  confess  that  we  are  unable  to  see  any  difference  in  prin- 
ciple between  a  person  who,  under  the  circumstances,  spends 
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his  money  in  the  erection  of  a  building  and  one  who  expends 
his  money  upon  the  same  assurance  for  the  purchase  of  land 
which  is  the  subject  of  controversy.  The  loss  to  a  party  of 
his  improvements  of  the  value  of  $3,000  or  more  is  no  greater 
injury  to  the  person  injured  than  the  loss  of  any  other 
investment  of  the  same  amount. 

In  Renter  v.  Lawe,  supra,  there  are  some  points  analogous 
in  principle  to  the  facts  in  the  present  case.  They  are  fairly 
well  stated  in  the  syllabus  which  reads  as  follows: 

"The  owner  of  land  (Lawe)  made  and  recorded  a  plat  thereof,  all 
being  divided  into  lots  and  blocks,  except  a  tract  designated  'Public 
Square.'  Twenty-seven  years  later  he  replatted  this  and  other  land,  the 
land  previously  designated  as  'Public  Square,'  being  designated  as 
'Lawe's  Park,'  and,  together  with  certain  lots,  being  also  designated 
as  'block  21.'  An  act  passed  seven  years  later,  which  incorporated  a 
city  embracing  such  territory,  expressly  adopted  the  plats,  and  provided 
for  replatting  the  premises  covered  thereby.  Proceedings  were  taken  by 
or  under  the  direction  of  the  city  council  resulting  in  the  recording  five 
years  later,  of  an  official  plat,  by  which  the  land  previously  designated 
as  'Lawe's  Park'  was  subdivided  into  lots  of  block  21.  Shortly  after 
this,  Lawe  incurred  some  expense  in  taking  out  stumps  and  otherwise 
improving  the  premises.  Soon  after  incorporation  of  the  city,  Lawe,  by 
order  of  the  city  council  built  a  sidewalk  along  one  side  of  such  park. 
The  land  designated  as  'Public  Square'  was  not  taxed  until  the  making 
of  the  second  plat,  but  was  taxed  thereafter.  During  aU  the  time  Lawe 
continued  in  the  actual  possession  of  the  premises,  the  same  being 
actually  inclosed  and  used  by  him  throughout  substantially  the  whole 
period.  [The  court]  held  that,  notwithstanding  any  dedication  by  the 
first  plat,  the  public  was  estopped  to  claim  the  land." 

In  94  Wis.  at  page  306,  68  N.  W.  at  page  957,  in  concluding 
its  opinion,  the  court  says: 

"The  adoption  of  the  second  plat  by  the  act  incorporating  the  city 
of  Kaukauna  in  1885,  the  requirement  made  by  such  city  of  Lawe  to 
build  a  sidewalk  along  the  sTde  of  the  park,  the  construction  of  such 
sidewalk,  the  payment  of  taxes  assessed  annually  on  the  property  for  a 
long  period  of  years,  and  the  improvement  of  the  property  at  consider- 
able expense, .  relying  upon  the  long-continued  recognition  of  private 
ownership  by  the  municipality,  in  which  aU  persons  interested,  so  far  as 
appears,  acquiesced,  with  all  the  other  facts  and  circumstances,  show 
satisfactorily  that,  if  a  change  of  position  on  the  part  of  the  public  be 
now  allowed,  such  injustice  and  wrong  will  result  as  to  warrant  the 
application  of  the  doctrine  of  equitable  estoppel  in  pals  to  prevent  such 
injustice." 
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There  is  one  feature  in  a  large  number  of  the  leading  cases 
on  both  sides  of  this  question  of  special  interest  in  deter- 
mining the  law  relating  to  the  question  under  review.  Both 
sides  rely  on  the  doctrine  enunciated  and  declared  by  Judge 
Dillon,  perhaps  the  greatest  expounder  of  municipal  law  this 
country  has  thus  far  produced.  Several  of  the  cases  above 
cited  by  both  appellant  and  respondent  refer  for  authority 
to  the  work  of  Judge  Dillon  on  Municipal  Corporations.  What 
he  has  said  upon  the  question  in  that  work  seems  to  be  quite 
generally  accepted  as  sound  doctrine.  ^  We  therefore,  in  at- 
tempting to  arrive  at  a  just  conclusion  in  respect  to  what  the 
law  is  upon  this  point,  feel  justified  in  referring  to  the  same 
author  upon  which  so  many  courts  of  the  country  seem  to 
rely.  After  discussing  generally  the  doctrine  of  adverse 
possession  and  prescription  as  applied  to  public  streets.  Judge 
Dillon,  in  3  Dillon,  Mun.  Corps.  (5th  Ed.)  section  1194,  says: 

"Upon  consideration,  it  will  perhaps  appear  that  the  following  view 
is  correct:  Municipal  corporations,  as  we  have  seen,  are  regarded  as 
having,  in  some  raspects,  a  double  character,  one  public,  the  other  (by 
way  of  distinction)  private.  As  respects  property  not  held  for  public 
use,  or  upon  public  trusts,  and  as  resi)ect8  contracts  and  rights  of  a 
private  nature,  there  is  no  reason  why  such  corporations  should  not  faU 
within  limitation  statutes,  and  be  affected  by  them  unless  excluded  from 
them.  For  example,  in  an  action  on  contract  or  for  tort,  a  municipal 
corporation  may  plead  or  have  pleaded  against  it  the  statute  of  limita- 
tions. But  such  a  corporation  does  not  own  and  cannot  alien  public 
streets  or  places,  and  no  mere  laches  on  its  part  or  on  that  of  its  officers 
can  defeat  the  right  of  the  public  thereto;  yet  there  may  grow  up,  in 
consequence,  private  rights  of  more  persuasive  force  in  the  particular 
case  than  those  of  the  public.  It  wiU  perhaps  be  found  that  eases  some- 
times arise  of  such  a  character  that  justice  requires  that  an  equitable 
estoppel  shall  be  asserted  even  against  the  public,  but  if  so,  such  eases 
will  form  a  law  unto  thanselves,  and  do  not  fall  within  the  legal  opera- 
tion of  limitation  enactments.  The  author  cannot  assent  to  the  doctrine 
that,  as  respects  public  rights,  municipal  corporations  are  impliedly 
within  ordinary  limitation  statutes.  It  is  unsafe  to  recognize  such  a 
principle.  But  there  ia  no  danger  in  recognizing  the  principle  of  an 
estoppel  in  pais  as  applicable  to  exceptional  cases,  since  this  leaves  the 
courts  to  decide  the  question,  not  by  the  mere  li^pse  of  time,  but  upon 
all  the  circumstances  of  the  case  to  hold  the  public  estopped  or  not,  aa 
right  and  justice  may  require." 
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The  note  referred  to  in  the  text  cites  numerous  cases  in- 
cluding most  of  those  relied  on  by  both  appellant  and  respon- 
dent, and  many  others  besides.  We  believe  we  are  in  accord 
with  the  law  relating  to  this  question  as  declared  by  Judge 
Dillon  in  the  excerpt  above  quoted.  As  far  as  the  statute  of 
limitations  and  the  doctrine  of  prescription  and  adverse  pos- 
session is  concerned,  our  statute  (Comp.  Laws  Utah  1907,  sec- 
tion 2866x)  determines  that  question,  and  if  that  was  the 
turning  point  in  this  case  the  judgment  would  have  to  be 
reversed. 

There  is  no  bar  by  statute  of  limitations  in  this  state  against 
a  municipality  in  respect  to  a  public  street  within  its  boun- 
daries.   As  to  whether  the  street  in  question  here  was  a  public 
street  prior  to  the  adoption  of  the  plat  of  Fremont 
Heights,  and  if  so  whether  or  not  it  was  abandoned  or  1 

could  have  been  abandoned  at  or  prior  to  the  time  the 
plat  of  Fremont  Heights  was  approved  and  adopted,  it  is  not 
necessary  to  determine.  These  are  serious  questions,  and  it 
is  more  prudent  to  determine  them  when  it  becomes  necessary 
in  some  particular  case  than  it  is  to  attempt  to  determine 
them  now  as  purely  moot  questions.  Should  we  determine 
them  now  most  favorably  to  appellant's  contention  our  judg- 
ment in  the  case  would,  nevertheless,  have  to  be  the  same. 
The  defendant  city,  with  all  the  facts  before  it,  with  apparent 
caution  and  deliberation  entered  up^n  the  investigation  in 
1891  as  to  whether  or  not  the  ground  in  question  was  within 
the  limits  of  a  public  street.  Every  fact  known  to  plaintiff's 
pi*edecessors  in  title,  Kelsey  and  Gillespie,  relating  to  the  title 
to  this  property,  as  far  as  the  record  shows,  was  disclosed  to 
the  city  council  when  these  gentlemen  filed  their  petition.  The 
council  referred  the  matter  to  the  city  attorney.  If  there  was 
any  deception  or  duplicity  practiced  by  Kelsey  and  Gillespie 
in  respect  to  the  matter  it  is  not  apparent  in  the  record.  At 
their  request  members  of  the  city  council  went  upon  the 
ground  and  examined  the  premises.  The  city  attorney  made 
his  report  and,  upon  his  report,  the  city  engineer  was  directed 
by  the  council  to  approve  the  plat.  Kelsey  and  Gillespie 
thereupon  requested  that  grades  be  established  by  the  city 
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on  certain  streets  in  the  plat,  and  the  city  ordered  that  the 
grades  be  established.  Work  was  then  commenced  by  Kelsey 
and  Oillespie  on  the  street  in  question.  The  large  gulch  was 
partially  filled  up,  but  for  want  of  the  necessary  funds  at  that 
time  the  work  was  suspended.  The  question  of  title  to  the 
ground  as  a  street  within  a  year  or  two  thereafter  again  came 
before  the  city  council.  A  new  council  had  been  elected. 
Very  likdy  it  conceived  the  idea  that  it  ought  to  overhaul  the 
work  of  its  predecessor  especially  as  to  any  doubtful  public 
question.  Again  the  matter  was  referred  to  the  city  attor- 
ney— a  new  one  appointed  by  the  new  council.  He  investi- 
gated and  reported  that  the  city  was  estopped  from  attempt- 
ing to  undo  what  it  had  before  done  pertaining  to  Fremont 
Heights.  The  council  then,  by  formal  resolution,  adopted  the 
profile  map  of  Fremont  Heights  and  there  the  matter  rested. 
It  was  after  all  this  had  happened  and  it  had  all  been  ex- 
plained to  the  plaintiff  that  she  loaned  her  money  to  Kelsey 
and  Oillespie  on  the  security  of  these  lots  which  the  defendant 
now  claims  as  a  public  street.  In  addition  to  this  the  defendant 
went  on  for  years  and  years  assessing  this  property  against 
the  plaintiff  as  private  property.  Its  revenues  were  increased 
by  hundreds  of  dollars  by  the  sums  exacted  from  the  plaintiff 
on  the  assumption  of  the  defendant  that  the  property  assessed 
belonged  to  her.  As  far  as  the  record  disclosed  not  even  the 
slightest  pretense  of  an  offer  has  ever  been  made  to  place  her  in 
statu  quo.  Not  only  this,  other  matters  are  entitled  to  consid- 
eration. Other  lots  in  Fremont  Heights  addition  were  sold  and 
residences  constructed  on  the  faith  of  this  plat  and  t&e  pro- 
ceedings of  defendant  in  respect  thereto.  The  plaintiff  her- 
self, on  that  reliance,  has  sold  some  of  the  very  ground  in 
question  and  executed  a  warranty  deed  therefor.  Her  grantee 
has  expended  hundreds  of  dollars  in  improving  the  property 
so  purchased  on  the  faith  of  a  good  and  sufficient  title  to  the 
ground  he  purchased.  After  twenty  years  from  the  time  the 
Fremont  Heights  addition  was  approved,  and  after  all  of  these 
equities  had  intervened,  the  defendant  comes  upon  the  scene, 
and  with  no  other  excuse  than  that  it  had  made  a  mistake 
twenty-one  years  before  it  commenced  to  tear  up  the  ground, 
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and  by  force  and  arms  exercise  a  dominion  over  this  ground 
which  for  twenty-one  years  next  previous  it  had  recognized 
as  private  property.  Recognized  it  not  only  by  the  plat  it 
approved  but  by  assessing  it  and  enriching  its  own  coffers  by 
tribute  exacted  in  the  form  of  taxes.  We  believe,  as  was  said 
by  the  court  in  City  of  SuJUvan  v.  Tichenor,  supra,  cited  by 
appellant,  that: 

"A  maniGipal  corporation  can  no  more  profit  by  fraud  upon  property 
owners  than  an  individual  and  may  be  estopped  by  conduct." 

Or,  as  said  by  Judge  Dillon,  in  note  one  to  the  section  above 
quoted,  referring  to  the  character  of  acts  necessary  to  consti- 
tute an  estoppel: 

The  principle  of  estoppel  in  pais  has  been  appUed  to  exceptional  cases 
where  the  elements  calling  for  its  exercise  appear  to  have  been  an 
abandonment  of  the  public  use  for  the  prescriptive  period,  inclosure  and 
expensive  improvements,  such  as  large  and  costly  buildings,  or  aoU  of 
the  munioipality  inducing  the  abutter  to  believe  that  there  is  no  longer 
any  street,  and  the  expenditure  of  money  in  reliance  upon  the  acts  of 
the  rrvunicipality.  The  absolute  bona  fides  of  the  abutter  or  adverse 
possessor  is  a  most  important  factor  where  an  estoppel  in  pais  is  claimed. 
The  acts  relied  on  must  be  of  such  character  as  to  amount  to  a  froMd, 
if  the  dty  were  permitted  to  claim  otherwise,"    (Italics  ours.) 

We  hold  that  this  case  falls  within  the  exceptional  class  of 
cases  referred  to  by  Judge  Dillon,  and  that  it  is  the 
duty  of  the  court  to  decide  it  as  ''right  and  justice  2 

require.''    It  is  our  opinion  that  the  city  is  estopped 
from  claiming  the  premises  in  question  as  a  public  street. 

This  conclusion  of  the  court  practically  disposes  of  the 
other  assignments  of  error,  except  those  relating  to  the  ques- 
tion of  damages.    In  addition  to  awarding  plaintiff  the  prop- 
erty in  dispute  and  injunctive  relief,  the  trial  court 
awarded  her  damages  in  the  sum  of  $4,528.44,  with  3 

interest  thereon  from  May  14,  1914.  Appellant  con- 
tends that  plaintiff  was  not  entitled  to  damages,  for  the  reason 
that  she  neither  alleged  in  her  complaint  nor  proved  at  the 
trial  that  she  had  first  presented  a  claim  for  damages  to  the 
city  council,  as  provided  in  sections  312,  313,  Comp.  Laws 
Utah  1907.  In  support  of  its  contention  appellant  cites  DaJil 
V.  Salt  Lake  City,  45  Utah,  545,  147  Pae.  622,  decided  by  this 
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court,  in  which  it  was  held  that  an  action  for  damages  against 
a 'municipal  corporation  is  barred  unless  the  claim  for  dam- 
ages is  first  presented  to  the  city  council  as  provided  in  the 
sections  above  referred  to.  The  case  cited  by  appellant  was 
an  action  at  law  for  damages.  It  sought  no  equitable  relief 
whatever,  and  respondent  insists  that  in  that  respect  it  is 
distinguishable  from  the  case  at  bar.  Respondent  contends 
that  the  statute  referred  to  does  not  apply  to  cases  of  this 
kind  where  the  principal  relief  sought  is  equitable  and  the 
damage  prayed  for  is  merely  incidental.  In  support  of  that 
contention  respondent  cites  many  cases,  among  which  are  the 
following:  Lamay  v.  City  of  Fulton,  48  Misc.  Rep.  153,  96 
N.  Y.  Supp.  701,  702 ;  Sammons  v.  City  of  Gloversville,  175 
N.  Y.  346,  67  N.  E.  622 ;  Lonsdale  Co.  v.  City  of  Woonsocket, 
25  R.  I.  428,  56  Atl.  448;  Carthew  v.  City  of  PlatteviUe,  157 
Wis.  322,  147  N.  W.  375,  and-  many  other  cases.  Appellant 
has  referred  us  to  no  case  contravening  this  doctrine  in  cases 
of  this  kind,  and  as  the  reasoning  of  the  courts  in  the  cases 
referred  to  seems  to  be  sound  and  uncontrovertible  we  are 
disposed  to  hold  that  it  was  not  necessary  to  present  the  claim 
for  damages  to  the  city  council  before  bringing  this  action. 

Appellant,  however,  makes  the  further  objection  that  the 
court  erred  in  admitting  certain  testimony  relating  to  the 
question  of  damages,  and  cites  Hempstead  v.  Salt  Lake  City, 
32  Utah,  261,  90  Pac.  397,  in  which  case  this  court  sustained 
an  instruction  in  effect  that  the  measure  of  damages  was  the 
difference  between  the  market  value  of  the  property  imme- 
diately before  and  after  the  improvement.  In  this  case,  as 
we  read  the  record,  that  was,  in  effect,  the  character  of  testi- 
mony that  was  received  by  the  court,  and  upon  which  it  based 
its  judgment.  We  find  no  error  in  the  record.  The  decree 
of  the  trial  court  is  afSrmed,  appellant  to  pay  costs. 

PRICK,  C.  J.,  and  McCARTY,  CORPMAN,  and  GIDEON, 
JJ.,  concur. 


Digitized  by 


Google 


1917]  SUPREME  COURT  OP  UTAH  609 

Appeal  from  Salt  Lake  Ck>unty,  Third  District 


DUNYON  V.  SCRANTON  MG.  &  S.  CO. 

No.  3017.    Decided  October  31,  1917.     (168  Pac.  755.) 

1.  Master  and  Servant— CJontract  op  Employment — Construction — 
Intent  op  Parties.  In  determining  whether  a  contract  of  employ- 
ment was  contingent  as  to  the  amount  of  compensation,  or  definite 
as  to  the  amount  and  only  conditional  as  to  the  time  of  payment, 
the  controlling  question  is  the  intent  of  the  parties  at  the  time  of 
making  the  contract  as  gathered  from  the  language  used,  the  situa- 
tion of  the  parties,  and  the  subject-matter  of  the  contract.  (Page 
613.) 

2.  Corporations — Oppigers — Compensation— Construction  op  Agree- 
ment. Plaintiff,  a  stockholder  and  director  of  a  mlnmg  company 
whose  other  officers  were  residents  of  Pennsylvania,  was  employed 
as  manager  at  a  salary  of  $350  a  month.  At  a  time  when  the  mine 
was  not  paying  expenses,  and  the  other  officers  were  advancing  the 
money  for  its  operations,  the  president  wrote  plaintiff  that  he  must 
"look  to  you  for  help  in  deferred  payment  on  a  portion  of  your 
salary  of  say  $150,"  and  that  this  back  payment  should  not  be 
exacted  by  plaintiff  or  another  employee  until  all  interest  was  paid 
and  enough  accumulated  to  meet  current  expenses.  Plaintiff  in  reply 
stated  that  he  and  such  other  employee  were  willing  to  accept  the 
proposition  as  to  salaries  as  they  had  every  confidence  in  the  out- 
come of  the  property.  In  a  prior  letter  he  had  stated  that  he  was 
satisfied  they  had  a  big  property,  that  it  meant  much  to  him  to  make 
it  a  dividend  payer,  and  that  he  would  stake  his  reputation  on  the 
outcome.  After  such  correspondence  he  was  paid  $200  each  month, 
and  $150  was  carried  and  credited  to  him.  The  corporation  for 
more  than  a  year  thereafter  did  everything  in  its  power  to  develop 
ore  in  paying  quantities,  and  only  suspended  operations  when  it 
became  impossible  to  longer  advance  the  necessary  money.  Eeld, 
that  it  was  the  intention  that  the  withheld  salary  should  not  be  paid 
until  and  unless  sufficient  ore  was  found  to  pay  the  interest  on  the 
indebtedness  and  to  meet  the  current  expenses,  and  the  corporation 
having  made  an  honest  and  reasonable  effort  to  carry  out  its  part 
of  the  agreement  without  finding  ore  in  paying  quantities,  plaintiff 
was  not  entitled  to  recover  the  additional  part  of  his  salary.*  (Page 
613.) 

PRICK,  C.  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Third  District;   Bon.  M.  L, 
Ritchie,  Judge. 


Wohnatm  v.  Geddes,  49  Utah  137, 161  Pac.  910. 
Vol.50— 39 
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Action  by  N.  A.  Dunyon  against  Scranton  Mining  & 
Smelting  Co. 

Judgment  for  plaintiff.  .Defendant  appeals. 

Reversed. 

Dey,  Hoppaugh  <fe  Fabian  for  appellant. 

Howat,  Macmillan  c6  Nebeker  for  respondent. 

GIDEON,  J. 

The  findings  of  the  district  court  and  the  issues  presented 
here  are  within  the  pleadings,  hence  no  further  reference  will 
be  made  tHereto. 

The  defendant  corporation  was  organized  about  the  year 
1900,  under  the  laws  of  this  state.  The  plaintiff  was  a  director 
of  the  corporation  from  its  organization  to  the  date  of  filing 
this  action.  During  all  of  that  time  he  was  its  manager  and 
had  control  of  its  mining  operations  within  this  state.  The 
president,  treasurer,  and  other  directors  were  residents  of  the 
state  of  Pennsylvania,  and  the  books  of  the  company,  except 
the  record  kept  by  the  secretary,  were  in  that  state.  Up  until 
the  year  1906  plaintiff  received  a  salary  of  $100  per  month. 
In  that  year,  in  the  development  of  the  mine,  large  bodies  of 
valuable  ore  had  been  blocked  out  and  his  salary  was  in- 
creased to  $350  per  month.  That  continued  until  July  1, 
1913.  During  the  latter  part  of  1912,  and  in  the  early  part 
of  1913,  the  mine  did  not  produce  suflScient  ore  to  pay  the 
operating  expenses,  and  numerous  letters  were  written  be- 
tween the  plaintiff,  as  manager,  and  Mr.  T.  G.  Wolf,  as  presi- 
dent, in  regard  to  the  operation  and  development  of  the  com- 
pany's  mine.  On  or  about  July  10,  1913,  the  president  of  the 
company  wrote  the  plaintiff  and  expressed  anxiety  over  the 
exploration  work  being  done  and  its  results,  and  also  some 
doubt  as  to  his  financial  ability  to  hold  out  until  ore  in  paying 
quantities  was  found,  and  also  advised  the  plaintiff  that  there 
was  interest  then  due  on  overdue  notes,  and  that  the  company 
could  not  meet  such  indebtedness.    He  also  expressed  disap- 
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pointment  over  the  amount  of  money  necessary  to  be  advanced 
for  the  June  pay  roll.    He  then  proceeded  as  follows : 

"I  must  now  look  to  you  for  help  in  deferred  payment  on 
a  portion  of  your  salary  of  say  $150.  This  back  payment 
should  not  be  exacted  by  either  you  or  Nebeker,  until  all  inter- 
est is  paid,  and  enough  accumulated  to  meet  current  expenses. 
You  know  from  my  past  action  that  it  would  not  be  expected 
unless  absolutely  necessary,  and  I  hope  you  will  accept  it  in 
pfoper  spirit.  The  life  of  the  company,  in  which  we  are  all 
interested,  is  in  danger,  and  we  must  all  join  in  bridging 
over." 

In  response  to  that  communication  plaintiff  replied  under 
date  of  July  29,  and  among  other  things  stated : 

**  Nebeker  and  myself  are  perfectly  willing  to  accept  the 
proposition  you  make  as  to  salaries,  as  we  both  have  every 
confidence  in  the  outcome  of  the  property.'' 

Prior  to  that,  on  June  9,  1913,  plaintiff  had  written  Mr. 
Wolf,  in  answer  to  a  letter  from  Wolf  dated  May  27,  saying : 

"As  to  myself  will  do  anything  that  is  satisfactory  to  you. 
Have  made  arrangements  with  Nebeker  to  take  $100  per 
month  and  get  the  balance  when  we  get  the  ore." 

That  correspondence  constitutes  the  contract  under  which 
plaintiff  continued  in  the  employ  of  the  defendant  as  its 
manager  until  November  1,  1914.  During  that  time  plaintiff 
continued  to  have  general  control  and  direction  of  the  devel- 
opment work  carried  on  at  defendants'  mine.  At  the  end  of 
each  month  the  pay  roll  and  statement  of  the  expenses  of  that 
month  were  forwarded  to  a  Mr.  Knapp,  treasurer  of  the  com- 
pany, at  Scranton,  Pa.,  and  a  check  or  draft  was  returned  by 
the  treasurer  to  the  secretary  at  Salt  Lake  City  to  pay  such 
pay  roll  and  expenses.  All  moneys  received  from  the  sale  of 
ore  were  remitted  to  the  treasurer  during  that  time.  The 
money  necessary  to  meet  the  monthly  pay  rolls  and  expenses 
was  either  loaned  or  advanced  to  the  company  upon  the  in- 
dorsement of  Mr.  Wolf  and  other  oflScers  of  the  company,  and 
the  record  discloses  that  from  July  1,  1913,  to  December  1, 
1914,  the  expenses  connected  with  the  development  work  ex- 
ceeded the  income  something  like  $20,000.    In  the  month  of 
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October,  1914,  Mr.  Wolf  advised  the  plaintiff  by  letter  that 
owing  to  the  difficulty  of  obtaining  money  it  would  be  neces- 
sary to  curtail  expenses,  and  on  the  16th  of  that  month  wrote 
the  plaintiff  that  he  had  talked  the  matter  over  with  Mr. 
Enapp,  the  treasurer,  and  that  a  resolution  had  been  passed 
Ly  the  directors  fixing  the  plaintiff's  salary  at  $100  per  month 
from  October  1,  1914.  In  answer  to  liiat  letter  the  plaintiff 
wired  Mr.  Wolf  that  he  could  not  accept  ihe  terms  mentioned 
in  the  letter  of  October  16th  and  stated,  **In  case  you  dispdse 
of  my  services  •  •  •  I  will  insist  on  immediate  payment 
of  back  salary."  Other  correspondence  was  had  between  the 
parties  concerning  expenses  and  salaries  and  on  November  23, 
1914,  Mr.  Wolf,  president  of  the  company,  wired  plaintiff  as 
follows : 

'*  Suspend  all  operations  at  once  for  the  winter.  Sell  all 
horses,  at  best  prices,  also  engine  if  possible ;  arrange  matters 
so  that  one  watchman  can  take  care  of  the  property.  Act  at 
once  pending  receipt  of  letter.  Pleased  to  receive  suggestions. 
Financial  conditions  compel  this.'' 

As  directed  by  that  telegram  the  plaintiff  stopped  work  on 
the  mine,  took  an  inventory  of  the  property,  disposed  of  a  few 
items  of  personal  property,  procured  a  watchman  to  take 
charge  of  the  mine  and  the  property  located  thereon,  and 
ceased  his  employment  as  such  manager  about  the  middle  of 
December  of  that  year.  On  the  day  following,  to  wit,  Decem- 
16,  1914,  this  suit  was  instituted  to  recover  what  is  termed 
**back  salary,"  or  $150  per  month  from  July  1,  1913,  to 
November  1,  1914. 

Trial  was  had  before  the  court.  Findings  of  fact  and  con- 
clusions of  law  were  made  and  entered  and  judgment  r^i- 
dered  in  favor  of  plaintiff.  Defendant  appeals.  The  question 
for  determination  is.  Has  plaintiff  a  right,  under  the  facts 
and  circumstances  above  outlined,  to  recover? 

If  plaintiff  is  entitled  to  recover  it  must  be  upon  one  of  two 
theories :  First,  that  the  contract  for  his  salary  was  for  a  fixed 
and  definite  amount  and  that  the  date  of  pajnnent  was  left 
indefinite,  and,  as  a  result,  defendant  would  be  presumed  to 
have  contracted  to  pay  the  same  within  a  reasonable  time; 


Digitized  by 


Google 


1917]  SUPREME  COURT  OF  UTAH  613 

Appeal  from  Salt  Lake  County,  Third  District 

or,  second,  that  the  contract  being  definite  as  to  the  amount 
plaintiff  was  to  receive  and  the  date  of  payment  being  condi- 
tioned upon  the  happening  of  a  future  event,  and  the  defen- 
dant having  by  its  own  act  or  conduct  made  the  happening  of 
that  event  an  impossibility,  then  the  amount  became  imme- 
diately due  and  payable.  It  may  be  conceded,  under  the 
authorities,  that  if  the  facts  in  this  case — and  there  is  not  a 
disputed  fact  in  the  record — bring  the  plaintiff  within  either 
of  the  above  propositions  he  is  entitled  to  recover.  Clearly 
he  does  not  come  within  the  first,  and  we  do  not  understand 
that  he  seriously  contends  that  he  does.  The  chief  contention 
of  the  respondent  is  that  by  reason  of  the  president  of  the 
company  suspending  operations  for  the  winter  of  1914  he, 
by  that  act,  rendered  the  happening  of  the  contingency  upon 
which  the  plaintiff  would  be  entitled  to  recover  impossible. 
Therefore,  the  amount  of  his  salary  being  definitely  fixed,  the 
balance  became  due  and  payable,  and  he  has  the  right  to 
maintain  this  action. 

Under  such  contracts,  as  in  all  other  contracts,  the  control- 
ling question  is  to  determine,  if  possible,  what  was  the  real 
intent  of  the  parties  at  the  time  of  making  the  contract.  In 
determining  that  question,  the  intention  of  the  parties 
must  be  gathered  from  the  language  used,  the  situation  1,  2 
of  the  parties,  and  the  snibject-matter  of  the  contract  as 
presented  by  the  evidence.  As  stated,  the  written  contract  be- 
tween these  parties  consists  of  the  correspondence  hereinbefore 
given.  It  is  clear,  it  seems  to  us,  considering  the  former  rela- 
tionship of  the  parties,  the  matter  concerning  which  they  were 
contracting,  and  the  language  used,  that  it  was  the  intention  of 
the  parties  to  that  agreement  that  the  back  salary  should  not 
'*be  exacted''  until  sufficient  ore  had  been  found  to  pay  the 
interest  on  the  indebtedness  and  to  meet  the  current  expenses. 
That  seems  to  have  been  the  proposition  submitted  by  the 
president  in  his  letter  of  July- 10,  1913,  and  the  one  accepted 
by  the  plaintiff  in  his  letter  of  July  29th.  In  that  letter  he 
stated: 

**Nebeker  and  myself  are  perfectly  willing  to  accept  the 
proposition  you  make  as  to  salaries  as  we  both  have  every 
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confidence  in  the  outcome  of  the  property."     (Italics  ours.) 

It  is  clearly  deducible  from  that  language  that  the  plaintiff, 
in  continuing  his  services  for  the  company  after  July  1, 1913, 
did  not  expect  to  receive  payment  from  any  source  unless  ore 
was  found  of  such  quality  and  quantity  as  to  pay  the  interest 
on  the  indebtedness  and  the  current  expenses.  In  fact,  in  his 
communication  he  bases  his  willingness  to  accept  the  proposi- 
tion not  upon  the  ability  of  the  defendant  company  to  pay 
unless  it  found  ore ;  but,  as  he  states, ' '  we  both  have  every  con- 
fidence in  the  outcome  of  the  property."  In  addition,  plaintiff 
was  in  .charge,  credited  with  knowing,  and  was  supposed  to 
know,  much  more  than  any  of  the  other  officers  of  the  workings 
of  the  company's  mine,  how  long  it  would  take  to  find  ore  that 
would  pay  expenses,  and  in  his  letter  of  June  9,  1913,  prior 
to  the  date  of  the  letter  which  makes  up  the  contract  between 
the  two  parties,  he  says: 

*'I  am  satisfied  we  have  a  big  property  and  if  it  is  in  my 
power  I  am  going  to  find  it  and  I  am  sure  we  are  on  the  right 
road.  The  making  of  a  dividend  payer  of  it  means  more  to 
me  if  not  financially  than  it  does  even  to  you,  and  I  will  stlike 
my  reputation  on  the  outcome  of  it  if  we  can  only  hold  out 
for  a  few  months,  and  I  do  hope  we  will  be  able  to  find  some- 
thing before  our  money  is  exhausted." 

All  parties  seem  to  have  proceeded  upon  the  theory  of 
having  confidence  in  the  outcome  of  the  property  until  the 
fall  of  1914.  Each  month  the  plaintiff  was  paid  $200  on  his 
salary  and  $150  was  carried  and  credited  to  him  on  what 
was  designated  the  reserve  account. 

Respondent  has  cited  numerous  authorities  sustaining  in  a 
general  way  the  proposition  contended  for  by  him,  and  espe- 
cially seems  to  rely  upon  the  case  of  Hood  v.  Hampton  Plains 
Exp,  Co,  (C.  C.)  106  Fed.  408,  which  is  probably  the  strongest 
case  cited  in  support  of  his  contention.  Briefly,  the  facts  in 
that  case  were  that  in  October,  1895,  the  plaintiff  there  en- 
tered into  a  contract  to  become  watchman  for  the  property  of 
the  defendant  at  a  salary  of  $4  per  day,  one  half  payable  at 
the  end  of  each  consecutive  fourth  week,  and  the  remaining 
half  payable  at  such  **time  as  the  company  [defendant]  may 
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resume  operations  or  dispose  of  the  property.''  Plaintiff 
continued  in  that  employ  under  that  arrangement  until  the 
fall  of  1899,  at  which  time  the  property  had  not  been  sold  nor 
operations  resumed.  He  was  discharged  and  a  suit  was  insti- 
tuted to  recover  the  balance  of  his  salary.  There  are  two 
elements  in  that  case,  as  found  by  the  court,  that  are  not 
present  in  this  case,  and  which  seem  to  control  the  court's 
decision : 

(1)  **That  at  the  time  of  his  [plaintiff's]  employment  it 
was  the  general  understanding  that  the  defendant  would  re- 
sume operations  within  a  reasonable  time,  or  use  reasonable 
efforts  to  dispose  of  its  property ;  that  in  the  absence  of  any 
express  declarations  of  the  parties  to  that  effect,  there  being 
no  time  specified  within  which  operations  should  be  resumed 
or  property  be  sold,  the  law  presumes  that  it  was  the  inten- 
tion of  the  parties  that  the  contingencies  mentioned  should 
occur  within  a  reasonable  time;"  (2)  that  the  defendant  in 
that  case  voluntarily  discharged  the  plaintiff  ''without  any 
just  cause"  and  thereby  *'made  it  impossible  for  him  to  remain 
continuously  (as  the  agreement  contemplated)  in  the  defen- 
dants' service  until  *it  resumed  operations  or  disposed  of 
property.'  " 

Apparently  no  effort  was  made  on  the  part  of  the  defen- 
dant in  that  action  during  all  of  the  time  to  either  operate 
the  property  or  dispose  of  it,  and  the  plaintiff  performed  his 
part  of  the  agreement  until,  as  the  court  found,  he  was  dis- 
charged without  any  just  cause.  No  such  condition  exists  in 
this  case.  Mr.  Wolf,  president  of  the  company,  repeatedly 
wrote  the  plaintiff  that  he  had  the  utmost  confidence  in  plain- 
tiff's judgment  and  regretted  the  necessity  of  suspending 
operations,  even  temporarily,  but  the  financial  conditions 
made  such  suspension  absolutely  imperative.  In  addition,  it 
is  in  the  record,  and  it  is  not  disputed,  that  during  all  the 
time  from  June,  1913,  to  the  termination  of  this  contract,  the 
defendant  company  did  everything  in  its  power  to  develop  ore 
in  paying  quantities  in  its  mine  and  only  ceased  to  do  so  when 
it  became  impossible  to  longer  advance  the  necessary  money 
for  that  purpose.     In  other  words,  the  defendant  company 
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cannot  be  charged  with  not  making  an  honest  and  reasonable 
effort  to  carr>'  out  its  part  of  the  agreement.  Under  such 
condition  of  affairs  is  it  believable  that  at  the  time  the  parties 
made  this  contract  in  1913  either  one  of  them  understood  that 
if  the  company  was  unable  to  find  ore  the  plaintiff  would  be 
entitled  to  recover  the  addiJ^ional  amount  of  his  salary?  If 
the  respondent's  theorj^  is  right,  then  the  company  was  under 
the  necessity  of  continuing  the  development  work  on  its  mine 
indefinitely,  or,  failing  to  do  that,  it  would  be  mulcted  for  the 
unpaid  part  of  plaintiff's  salary.  We  do  not  believe  any  such 
agreement  or  understanding  was  in  the  contemplation  of  the 
parties.  The  law  does  not  therefore  impose  a  duty  upon  the 
defendant  to  pay  plaintiff's  claim.  In  De  Wolfe  v.  French, 
51  Me.  420,  which  we  think  is  a  correct  statement  of  the  law, 
it  is  said: 

' '  If,  in  fixing  upon  the  happeninpf  of  a  future  contingent  event  as  the 
time  when  money  is  to  be  paid,  the  parties  intend  to  make  the  debt  a 
contingent  one,  and  the  event  never  happens,  the  creditor's  right  to 
recover  it  will  never  accrue." 

Furthermore,  as  stated  in  the  beginning  of  this  opinion, 
the  plaintiff  was  a  stockholder  and  director  of  the  defendant 
company,  and  was,  as  such,  jointly  interested  with  the  other 
officers  of  the  company  in  its  success,  and  he  must  have  under- 
stood and  known  that  the  ability  of  the  defendant  to  pay  the 
money  that  the  president  and  the  other  officers  of  the  company 
were  advancing  or  lending  to  the  company  in  carrying  on  the 
development  work  was  contingent  wholly  upon  the  success  of 
the  venture.  It  seems  likewise  clear  that  the  plaintiff  was 
willing  to  devote  his  time  for  a  less  consideration  than  he  had 
been  receiving,  with  the  hope  that  he,  too,  would  not  only 
i-eceive  additional  salary  but  that  he  would  share  in  the  profits 
of  the  mine  if  the  company  were  fortunate  in  finding  valuable 
ore,  and  if  not,  that  they  would  all  stand  their  share  of  the 
losses  together.  That  is,  in  making  this  arrangement  he  took 
a  sportsman's  chance  and,  all  parties  to  the  agreement  having 
sustained  losses,  the  plaintiff  should  not  be  entitled  to  recover 
an  unfair  advantage. 
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The  principles  involved  in  this  case,  it  seems  to  us,  are 
almost  identical  with  the  questions  decided  by  this  court  at 
the  October  term,  1916,  in  Johnson  v.  Geddes,  49  Utah,  137, 
161  Pac.  910.  It  is  true  in  that  case,  the  contract  stated 
definitely  that  the  unpaid  part  of  the  purchase  price  was 
payable  in  the  manner  following,  and  not  otherwise ;  that  is, 
from  one-half  of  the  net  proceeds  of  all  ores  mined  upon  the 
property  after  deducting  the  expenses  of  mining,  etc.,  and 
further  stated  that ' '  the  extent  and  manner  of  managing  and 
developing  said  property  shall  be  left  solely  to  the  sound  and 
reasonable  discretion  of  said  parties  of  the  second  part  [de- 
fendants]." In  effect,  in  this  case,  the  contract  of  the  parties 
was  that,  unless  ore  was  found  of  suflScient  value  to  pay  the 
interest  on  the  indebtedness  and  the  running  expenses,  plain- 
tiff should  not  demand  or  exact  his  back  salary. 

Should  the  defendant  company  in  the  future  operation  or 
development  of  this  mine  succeed  in  obtaining  ore  which  will 
pay  the  running  expenses  and  the  interest  on  its  indebtedness, 
nothing  in  this  opinion  should  be  construed  so  as  to  prevent 
the  plaintiff  from  then  recovering  the  amount  of  back  salary 
payable  to  him  under  his  contract. 

In  view  of  the  foregoing  conclusions  the  judgment  of  the 
district  court,  awarding  plaintiff  judgment,  must  be  reversed. 
Such  is  the  order.    Plaintiff  to  pay  costs. 

McCARTY,  CORFMAN,  and  THURMAN,  JJ.,  concur. 

FRICK,  C.  J.  (dissenting  in  part). 

As  stated  in  the  opinion  of  Mr.  Justice  GIDEON  the  ques- 
tion in  this  case  is,  What  were  the  terms  of  the  contract  en- 
tered into  between  the  company  and  the  plaintiff  respecting 
the  payment  of  plaintiff's  salaiy?  "When  that  is  once  deter- 
mined nothing  remains  for  the  court  to  do  save  to  enforce  the 
terms  of  the  contract  in  a.ecordance  with  the  settled  principles 
of  law  applicable  thereto. 

The  correspondence  between  plaintiff  and  Mr.  Wolf,  presi- 
dent of  the  company,  is  very  voluminous,  and  large  portions 
of  it  have  little,  if  any,  bearing  on  the  principal  quejslion 
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involved  here.  The  parts  of  the  correspondence  set  forth  by 
Mr.  Justice  GIDEON  in  his  opinion,  and  upon  which  he 
bases  his  conclusions,  are,  in  my  judgment,  hardly  sufficient 
to  reflect  the  real  intention  of  the  parties  to  the  transaction 
involved  here.  It  is  no  easy  task  for  any  one  to  select  from 
a  large  mass  of  correspondence  a  few  excerpts  which  it  may 
be  said  contain  and  adequately  reflect  all  of  the  terms  and 
conditions  of  a  contract  and  the  intention  of  the  parties,  as 
such  intention  appears  from  the  whole  mass  of  correspondence 
between  them.  Moreover,  reasonable  men  can,  and  do,  hon- 
estly differ  respecting  just  what  should  be  excerpted  for  the 
purpose  of  showing  the  real  intention  of  the  parties.  While 
there  might  be  dissents  from  the  following  excerpts,  and  more 
or  less  might  be  selected  from  the  general  mass  of  the  corre- 
spondence by  others,  yet,  in  my  judgment,  the  real  intention 
of  the  parties  may  be  gathered  from  the  following  excerpts. 

The  first  letter  referring  to  the  reduction  of  the  salary  of 
the  superintendent  of  the  mine  was  written  by  Mr.  Wolf,  the 
president  of  the  defendant  company,  to  the  plaintiff,  the  gen- 
eral manager  in  charge  of  the  mine,  on  May  27, 1913.  Among 
other  things  the  president  wrote : 

'*You  mentioned  some  time  since  a  reduction  in  Nebdcer^s 
salary  pending  discovery  of  ore.  While  I  regret  suggesting 
it  at  this  time,  I  feel  that  it  is  necessary,  and  in  view  of  your 
keeping  in  close  touch  as  you  are  doing  and  which  I  trust  you 
will  continue  to  do,  Nebeker  has  not  the  responsibility  that 
usually  pertains  to  his  position.  In  some  way  this  reduction 
could  be  made  up  to  him  as  a  bonus  when  we  are  again  on 
our  feet." 

Plaintiff  answered  that  letter  June  9,  1913.  He,  among 
other  things,  said: 

*'And  as  to  myself,  will  do  anything  that  is  satisfactory  to 
you.  Have  made  arrangements  with  Nebeker  to  take  $100 
per  month  and  get  the  balance  when  we  get  the  ore.'* 

On  July  10,  1913,  Mr  .Wolf  wrote  the  plaintiff,  and  in  that 
letter,  for  the  first  time,  referred  to  plaintiff's  salary.  After 
referring  to  the  conditions  prevailing  at  the  mine  and  at 
home  he  wrote: 
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"I  must  now  look  to  you  for  help  in  deferred  payment  of  a 
portion  of  your  salary  of  say  $150.  This  back  payment  should 
not  be  exacted  by  either  you  or  Nebeker  until  the  interest  is 
paid  and  enough  accumulated  to  meet  current  expenses." 

Plaintiff,  on  July  29,  1913,  answered  Mr.  Wolf's  letter  with 
respect  to  the  salaries,  saying: 

"Nebeker  and  myself  are  perfectly  willing  to  accept  the 
proposition  you  make  as  to  salaries,  as  we  both  have  every 
confidence  in  the  outcome  of  the  property.'' 

While  much  correspondence  passed  between  plaintiff  and 
Mr.  Wolf  after  the  foregoing  letters  were  written,  yet  nothing 
material  to  the  point  in  question  was  contained  therein  until 
a  letter  dated  October  16,  1914,  was  written^  wherein  Mr. 
Wolf,  again  referring  to  salaries,  for  the  first  time  mentioned 
a  reduction  of  plaintiff's  salary,  in  the  following  words: 

**Have  talked  with  Knapp  and  Warren  about  conditions  at 
a  meeting  and  it  was  'resolved,  that  under  present  conditions 
that  your  salary  from  October  1st  will  be  reduced  to  $100  per 
month,  including  expenses,  and  that  Nebeker 's  salary  from 
same  date  for  constant  services  will  be  $125,  the  above  being 
total  salaries.'  This  was  unanimously  adopted.  This  we  find 
under  financial  conditions  to  be  absolutely  necessary." 

On  October  22,  1914,  following,  plaintiff  wired  Mr.  Wolf 
as  follows: 

'*!  cannot  accept  terms  in  your  letter  October  16th.  In 
case  you  dispose  of  my  services,  as  it  seems  you  are  trying  to 
do,  I  will  insist  on  immediate  payment  of  back  salary." 

Two  days  thereafter,  namely,  on  October  24, 1914,  Mr.  Wolf 
wrote  a  long  letter  in  answer  to  the  telegram  in  which  he  said : 

''I  will  state  here  that  if  another  arrangement  is  made  by 
which  you  will  remain,  and  I  hope  there  will  be,  the  excess 
salary  will  not  be  allowed,  as  I  believe  under  the  conditions 
it  is  unbusinesslike  and  unfair  to  those  who  have  never  re- 
ceived a  cent  from  the  property." 

To  that  letter  plaintiff  replied  on  October  28,  1914,  as 
follows : 

'*My  proposition  to  you  is  this,  I  will  dispense  with  Nebe- 
ker's  services  and  attend  to  things  myself  until  such  time  as 
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the  mine  warrants  the  getting  of  some  one  to  help  me,  for  $250 
per  month,  and  I  believe  I  can  more  than  earn  this  amount  for 
you.  Of  course  when  the  mine  is  in  such  condition  that  it  can 
well  afford  to  pay  more  I  would  expect  an  increase  and  feel 
that  you  would  be  willing  to  grant  it." 

Mr.  Wolf  answered  that  letter  on  November  9,  1914.  In 
the  course  of  his  letter  he  wrote : 

*' There  is  no  doubt  that  the  resolution  passed  [which,  by 
the  way,  is  held  here]  can  be  changed  by  an  increase  to  $150 
from  the  amount  named  in  the  resolution,  but  this  is  the  limit 
we  can  go  in  what  I  now  look  upon  as  exploration  work." 

That  letter  was  followed  by  a  telegram  from  Mr.  Wolf  to 
plaintiff  dated  November  23,  1914.    That  telegram  reads: 

*' Suspend  all  operations  at  once  for  the  winter.  Sell  all 
horses  at  best  prices,  also  engine  if  possible,  arrange  matters 
so  that  one  watchman  can  take  care  of  property.  Act  at  once 
pending  receipt  of  letter.  Pleased  to  receive  suggestions. 
Financial  conditions  compel  this." 

On  November  25,  1914,  ^Ir.  Wolf  supplemented  the  tele- 
gram by  letter,  but,  in  my  judgment,  there  is  nothing  in  that 
letter  which  is  material  to  the  controversy.  On  November  29, 
1914,  plaintiff  replied  to  the  telegram  and  letter  of  Mr.  Wolf 
as  follows: 

* '  Do  you  mean  that  I  am  to  exercise  supervision  over  things 
while  the  mine  is  closed  down ;  that  I  am  to  receive  $150  per 
month  for  it ;  or  what  do  you  mean  ?  What  arrangement  do 
you  think  should  now  be  made  with  reference  to  my  back 
salary?  A  new  element  has  been  injected  into  the  situation 
which  would,  for  your  aceommodatioji,  seem  to  call  for  a  new 
arrangement  respecting  the  pajTiient  of  this  back  salary.  I 
don't  want  to  do  anything  unless  I  have  to,  for  my  protec- 
tion, to  make  this  matter  any  more  burdensome  to  you  than 
is  necessary  to  keep  me  going.  What  kind  of  an  arrangement 
do  you  want  to  make  about  this?" 

Mr.  Wolf,  on  December  7,  1914,  wrote  the  plaintiff  as 
follows : 

'* Nothing  more  than  a  nominal  salary  should  attach  to  the 
position  of  manager,  say  $25  per  month.    More  than  this  we 
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cannot  do.  Regarding  back  salaries,  would  refer  you  to  my 
letter  of  October  21st.  There  are  no  back  salaries  due  until 
the  mine  produces  enough  to  pay  the  interest  and  indebtedness 
and  a  reasonable  amount  in  the  treasury  for  current  expenses, 
as  per  my  letter  of  Jtdy  10,  1913,  and  your  acceptance  for 
Nebeker  and  yourself  July  29,  1913.'' 

I  refrain  from  quoting  further  from  the  correspondence. 

The  mining  company  also  produced  its  books  in  evidence 
from  which  it  appears  that  each  month,  from  July,  1913,  to 
and  including  November,  1914,  plaintiff  was  credited  with  the 
amount  of  the  salary  that  had  been  agreed  upon  in  1906  and 
which  had  been  paid  to  him  regularly  each  month,  to  wit, 
$350.  He  was  also  debited  with  the  amounts  paid  him  on  the 
foregoing  salary  as  follows : 

July,  1913 $  250 

August,  1913 150 

September,  1913 150 

October,  1913 150 

November,  1913  150 

December,  1913   200 

January,  1914   200 

February,  1914   250 

March,  3914   400 

April,  1914 200 

May,  1914  50 

June,  1914   300 

July,  1914 150 

August,  1914   200 

September,  1914   200 

October,  1914 300 

November,  1914  250 

Total    $3,550 

It  was  thus  conclusively  proved  by  the  defendant  that  from 
July,  1915,  to  and  including  November,  1914,  plaintiff  was 
credited  with  $5,825  on  account  of  salary  earned,  while, 
during  the  same  period  of  time,  he  was  debited  on  account  of 
salary  only  the  sum  of  $3,550,  leaving  a  balance  unpaid  ac- 
cording to  defendant's  books  of  $2,275.  Plaintiff  claimed  an 
amount  somewhat  in  excess  of  that,  but  that  is  immaterial  now. 
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The  matters  contained  in  the  books  of  the  defendant  com- 
pany are  material  only  as  showing  how  the  salary  matter  was 
regarded  by  the  company.  There  is,  therefore,  no  dispute 
regarding  the  fact  that,  while  the  plaintiff  during  all  of  the 
months  aforesaid  actually  earned  and  was  credited  with  a 
salary  of  $350  per  month,  he,  nevertheless,  was  only  paid  at 
the  rate  of  a  little  in  excess  of  $208  per  month  during  that 
period  of  time.  From  both  the  letters  and  the  books  of  the 
company  it  is,  therefore,  manifest  that  it  was  clearly  under- 
stood by  both  parties  that  the  payment  of  $150  of  plaintiff's 
$350  monthly  salary  should  be  deferred,  and  not  that  $200 
was  all  the  salary  that  plaintiff  was  earning  during  that 
period  of  time.  The  case,  therefore,  is  not  one  where  it  is 
agreed  between  A.  and  B.  that,  in  case  a  certain  event  or 
condition  should  happen,  A.  should  be  paid  a  salary  of  $350 
a  month,  but,  in  case  it  did  not  happen,  he  should  only  receive 
a  salary  of  $200  a  month. 

In  this  case  plaintiff's  monthly  salary  was  fixed  at  the  sum 
of  $350  but  the  payment  of  $150  of  that  amount  was  to  be 
deferred  until  such  time  as  the  defendant  should  realize  sufS- 
cient  from  its  mine  to  pay  the  interest  on  its  obligations  and 
the  current  expenses  incident  to  the  mining  operations,  in- 
cluding the  deferred  portion  of  plaintiff's  salary.  That  such 
was  the  purport  of  the  agreement  in  this  case  seems  to  me  too 
clear  to  require  further  argument  or  elaboration.  It  is,  how- 
ever, also  manifest  from  the  correspondence  that  it  was  in- 
tended that  the  plaintiff  should  remain  in  the  employ  of  the 
defendant  company  and  that  the  company  would  continue  to 
operate  the  mine  with  reasonable  diligence  and  with  a  proper 
force  in  order  to  obtain  suflScient  money  to  pay  the  interest 
before  mentioned  and  the  current  expenses  of  the  mining 
operations,  including  that  portion  of  plaintiff's  salary  which 
was  left  unpaid.  That,  to  my  mind,  is  clear  from  the  letters 
written  both  by  plaintiff  and  the  president  of  the  defendant 
company.  That  such  was  the  intention  is  also  apparent  from 
the  fact  that  the  plaintiff  expressed  himself  as  having  confi- 
dence in  the  mine,  and  hence,  if  the  mining  operations  were 
continued,  the  unpaid  portion  of  his  salary  would  soon,  or  at 
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least  within  a  reasonable  time,  be  obtained  from  the  mine. 
The  president  also  expressed  the  same  confidence  in  the  mine 
and  hence  intended  to  obtain  the  money  to  pay  the  interest 
and  the  deferred  salary  from  the  mining  operations.  Both 
parties,  therefore,  intended  that  the  mining  operations  should 
be  continued  indefinitely  for  the  purposes  aforesaid.  Indeed, 
if  the  mining  operations  were  discontinued  the  purposes  ex- 
pressed by  both  parties  could,  as  a  matter  of  course,  not  be 
fulfilled.  To  continue  the  working  operations  at  the  mine 
was,  therefore,  an  essential  part  of  the  agreement  and  was 
the  condition  upon  which  plaintiff  based  his  consent  to  defer 
the  payment  of  a  part  of  his  salary  each  month.  The  ques- 
tion, therefore,  is.  What  were  the  respective  rights  and  duties 
of  the  parties  to  the  agreement! 

There  can  be  no  doubt  regarding  that  phase  of  the  case. 
It  clearly  was  the  defendant's  duty  to  continue  the  mining 
operations  in  good  faith  and  with  reasonable  diligence  in 
order  to  realize  the  money  for  the  purposes  before  stated. 
On  the  other  hand  it  was  the  duty  of  plaintiff  to  assit  the 
defendant  in  accomplishing  that  purpose  and,  to  that  end, 
give  the  company  the  benefit  of  his  experience  as  a  mining 
engineer  and  as  a  mining  expert  so  that  the  mineral  bearing 
veins  of  the  mine  miglit  be  properly  explored  to  the  end  that 
sufficient  pay  ore  might  be  developed  to  meet  the  interest  on 
existing  obligations  and  the  current  expenses,  including  the 
payment  of  plaintiff's  deferred  salary.  If  the  defendant 
arbitrarily  and  without  cause  suspended  the  operation^  at  the 
mine  it  clearly  constituted  a  breach  of  the  conditions  of  the 
contract  which  were  clearly  implied  and  constituted  a  part 
thereof  the  same  as  if  they  were  expressed  therein.  Upon 
the  other  hand,  if  the  plaintiff,  without  cause,  refused  to  per- 
form his  part  of  the  implied  conditions  before  stated,  his 
conduct  would  also  constitute  a  breach  of  the  contract.  It 
may  be  asked  however — and  the  question  is  pertinent — 
whether  the  defendant  was  required  to  continue  opeiations 
at  the  mine  forever  under  the  conditions  implied,  as  before 
stated.  There  is  only  one  possible  answer  to  this  proposition, 
which  is  in  the  negative.    The  law  only  requires  things  that 
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are  reasonable  and  capable  of  being  performed.  In  view, 
however,  that  the  defendant  was  constantly  receiving  a  con- 
sideration in  the  form  of  services  from  the  plaintiff  it  was 
required  to  make  all  reasonable  efforts  to  continue  operations 
at  the  mine  and  to  continue  them  until  it  was  manifest  that 
the  ores  in  the  mine  were  exhausted,  or  that  it  was  not  possible 
with  reasonable  effort  to  obtain  ore  in  paying  quantities.  The 
defendant  was  bound  to  act  in  good  faith  and  make  every 
reasonable  effort  to  carry  out  the  conditions  of  the  agreement. 
This  case,  therefore,  falls  clearly  within  the  principle  that 
if  A.  agrees  with  B.  to  discharge  an  existing  obligation  due  or 
to  become  due  to  B.  upon  certain  conditions,  which  are  within 
the  power  of  A.  to  carry  into  effect,  but  A.,  by  his  own  con- 
duct, puts  it  beyond  his  power  to  fulfill  the  conditions,  or 
refuses  to  comply  with  a  certain  part  of  the  agreement, 
whereby  it  becomes  impossible  for  him  to  perform  the  condi- 
tions, B.  need  not  wait  for  the  happening  of  the  conditions 
but  may  sue  at  once  to  enforce  the  contract,  because  A.,  by 
his  acts  and  conduct,  has  breached  the  contract  and  has  thus 
matured  the  obligation  which,  if  he  had  complied  with  its 
terms,  would  not  have  matured  until  the  conditions  imposed 
thereby  had  happened,  which  might  not  have  occurred  until 
some  time  in  the  future.  While  the  ca^es  cited  below  are  not 
cited  as  being  strictly  parallel,  yet  they  clearly  illustrate  and 
apply  the  principle  I  have  just  stated.  Teachenor  v.  Tibbals, 
31  Utah,  10,  86  Pac.  483 ;  Marvin  v.  Rogers,  53  Tex.  Civ.  App. 
423, 115  S.  W.  863;  Hall  v.  Northern  &  Southern  Co.,  55  Pla. 
235,  242,  46  South.  178;  Nunez  v.  Dautel,  19  WaU.  560,  22  L. 
Ed.  161;  Hood  v.  Hampton,  Etc,  Co.  (C.  C.)  106  Fed.  408. 
In  Teachenor  v.  Tibbals,  supra,  the  doctrine  is  stated  in  the 
headnote  thus: 

"Where  one  voluntarily  puts  it  out  of  his  power  to  do  what  he 
agreed  to  do,  in  the  way  agreed  upon,  he  commits  a  breach  of  contract 
and  becomes  liable  generally." 

In  Marvin  v.  Rogers,  supra,  the  decision  is  correctly  re- 
flected in  the  headnote,  and  the  rule  is  there  stated  in  the 
following  language: 

**  Where  a  contract  is  performable  on  the  occurrence  of  a  future 
event,  there  is  an  implied  agreement  that  the  promisor  will  place  no 
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obstacle  in  the  way  of  the  happening  of  such  event,  and,  if  he  prevents 
the  happening  of  the  event,  the  contract  becomes  absolute." 

In  HaU  V  Northern  &  Southern  Co.,  supra,  the  rule  is 
stated  thus: 

"Where  a  bilateral  contract  is  made  for  future  performance,  and 
before  the  time  for  performance  arrives  one  party  i)08itively  and 
unequivocally  repudiates  the  entire  contract,  or  voluntarily  puts  it  out 
of  his  power  to  perform  his  part,  the  other  party  may  treat  the  contract 
as  rescinded.  In  many  cases  where  the  repudiation  or  voluntary  act 
rendering  performance  impracticable  is  entire  and  absolute,  actions  may 
be  brought  as  for  a  breach  of  the  contract,  even  before  the  time  for 
performance  has  arrived." 

It  is  needless  to  either  cite  more  eases  or  to  quote  from  them, 
since  the  foregoing  excerpts  sufficiently  illustrate  the  principle 
that  I  invoke.  If,  therefore,  the  defendant  company  had 
agreed  to  pay  the  deferred  portion  of  plaintiff's  salary  **only 
at  its  convenience,"  he  nevertheless  could  have  enforced 
payment  within  a  reasonable  time  if  payment  was  refused. 
Smithers  v.  Junker  (C.  C.)  41  Fed.  101,  7  L.  R.  A.  264;  Works 
V  Hershey,  35  Iowa,  340. 

Nor  is  anything  that  is  said  in  the  case  of  Johnson  v.  Geddes, 
49  Utah,  137,  161  Pac.  910,  contrary  to  the  foregoing  views. 
In  that  case  the  defendants  had  the  choice  of  purchasing  a 
certain  mine  at  a  certain  price  by  paying  the  whole  purchase 
price  in  money,  or  they  could  purchase  the  mine  at  an  in- 
creased price,  but  if  they  did  the  latter  a  part  of  the  purchase 
price  could  be  paid  out  of  the  net  proceeds  derived  from  the 
mine.  If  they  elected  to  purchase  the  mine  at  the  increased 
price,  however,  they  were  not  to  become  personally  liable  for 
$9,000  of  the  purchase  price,  but  that  sum  was  to  be  obtained 
from  one-half  of  the  net  proceeds  derived  from  the  ores 
obtained  from  the  mine.  In  that  case  the  contract,  however, 
expressly  provided  that  in  no  event  should  the  $9,000  be 
payable  except  from  the  net  proceeds  aforesaid.  The 
principle  of  law  that  is  stated  in  the  cases  I  have  first 
above  cited  was  therefore  expressly  negatived  in  Johnson  v. 
Oeddes,  supra.  In  other  words,  the  parties  there  expressly 
covenanted  and  agreed  that  payment  of  the  $9,000  in  no  event 
should  be  made  or  become  payable  except  in  a  certain  manner, 
VoL  50-40 
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and  in  order  that  paym^it  in  that  manner  could  be  enforced 
a  perpetual  lien  was  created  on  the  mine.  In  that  case  it  was 
impossible  to  defeat  payment  of  the  $9,000  whether  the  mine 
was  owned  by  the  defendants  or  by  anybody  else,  or  whether 
the  operations  were  continued  or  discontinued  by  the  owners. 
If,  at  any  time,  net  proceeds  were  derived  from  the  mine,  one- 
half  thereof  must  be  paid  to  plaintiffs  or  their  successors  by 
the  then  owners  of  the  mine.  If,  however,  the  construction 
placed  on  the  contract  in  question  here  by  Mr.  Justice 
GIDEON  prevails,  then  it  was  and  is  possible  for  the  defen- 
dant company,  by  its  own  act,  to  defeat  payment  of  the  de- 
ferred portion  of  plaintiff's  salary  at  any  time  after  the  con- 
tract was  entered  into  either  by  refusing  to  continue  the 
mining  operations  or  by  selling  the  mine.  The  defendant 
could  thus  obtain  the  services  of  an  expert  mining  engineer 
for  an  indefinite  length  of  time  and  could  at  any  time  cease 
mining  operations  or  dispose  of  the  mine  and  thus  prevent 
the  accumulation  of  the  money  with  which  to  pay  the  interest 
referred  to  by  Mr.  Wolf  and  to  pay  the  deferred  portion  of 
plaintiff's  salary.  The  def aidant  could  thus,  by  its  own  act, 
defeat  the  happ^iing  of  the  condition  upon  which  plaintiff 
should  be  paid  the  deferred  portion  of  his  salary.  This  the 
law  does  not  permit.    Stockwell  v.  CHdney,  73  Me.  84. 

I  have  inserted  a  part  of  the  correspondence  which  passed 
between  the  parties  in  the  fall  of  1914  for  the  purpose  only 
of  showing  that  it  was  not  intended,  until  the  letter  of  Octo- 
ber 16,  1914,  was  written  by  Mr.  Wolf,  that  the  salary  of 
plaintiff  should  be  reduced.  Before  that  letter  was  written 
no  change  had  been  contemplated  respecting  plaintiff's  salary, 
except  that  the  payment  of  a  part  thereof  should  be  deferred. 
Plaintiff,  however,  never  agreed  to  the  reduction  of  his  salary 
and  hence  nothing  was  settled  in  that  regard  when  the  rela- 
tions between  the  parties  were  severed  and  this  action  was 
commenced.  The  fact  that  no  reduction  of  plaintiff's  salary 
was  made  until  in  the  fall  of  1914,  and  the  fact  that  he  was 
always  credited  with  $350  each  month  are  circumstances, 
which  to  my  mind,  go  very  far  to  confirm  the  construction 
I  have  placed  on  the  agreement  between  the  parties. 
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The  only  question  remaining  for  consideration,  therefore, 
is,  What  disposition  should  be  made  of  this  caset  I  am  of  the 
opinion  that  upon  the  record  as  it  now  stands  the  judgment 
is  erroneous  and  should  hot  prevail.  As  before  stated,  it  is 
clear  to  my  mind  that  both  plaintiff  and  Mr.  Wolf,  the  presi- 
dent of  the  company,  intended  to  continue  the  mining  opera- 
tions indefinitely  for  the  purpose  of  developing  ore  to  meet 
the  obligations  and  expenses  referred  to  in  the  correspondence 
between  them.  While,  as  before  pointed  out,  if  the  defendant 
company  by  its  own  act  prevented  the  happening  of  the  con- 
ditions on  which  plaintiff  should  be  paid  the  deferred  portion 
of  his  salary,  such  an  act  constituted  a  breach  of  the  contract 
and  gave  plaintiff  a  right  of  action  to  recover  the  remainder 
of  his  salary,  yet  the  question  remains  whether  an  act  which 
might  merely  extend  the  time  of  payment,  if  done  in  good 
faith,  would  also  have  that  effect.  Prom  all  that  appears  from 
the  correspondence  between  plaintiff  and  Mr.  Wolf  it  was  not 
intended  to  suspend  mining  operations  permanently,  but 
merely  temporarily.  The  operations  were  to  cease  only  for 
the  winter  of  1914.  The  order  was  not  made  until  November 
23,  1914,  when  winter  had  practically  set  in.  So  far  as  the 
order  of  Mr.  Wolf  is  concerned  the  suspension  was,  appar- 
ently at  least,  merely  temporary.  In  my  judgment  plaintiff 
had  no  right  to  construe  that  as  a  breach  of  the  contract. 
The  defendant  was  only  required  to  use  reasonable  diligence 
and  make  reasonable  effort  to  continue  the  mining  operations. 
It  was  not  required  to  do  extraordinary  or  unreasonable 
things  to  continue  them.  If,  therefore,  there  was  any  suffi- 
cient reason  to  suspend  mining  operations  during  the  winter 
months  of  1914-15,  such  suspension  would  not  constitute  a 
breach  of  the  contract,  and  forthwith  mature  the  obligation 
to  pay  the  deferred  portion  of.  plaintiff's  salary.  There  is 
nothing  in  the  record  which  shows  that  the  defendant  did  not 
in  good  faith,  and  that  it  did  not  have  ample  reason  to,  sus- 
pend mining  operations  for  the  winter.  Indeed,  I  think  the 
record  clearly  shows  that  the  defendant  had  ample  reasons 
for  doing  that.  While,  as  before  stated,  the  defendant  cannot 
legally,  by  its  own  act,  defeat  the  happening  of  the  conditions. 
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yet  it  was  not  required  to  do  unreasonable  things.  This  action 
was  commenced  within  a  few  days  after  the  order  of  suspen- 
sion of  the  work  at  the  mine  for  the  winter  was  made.  In  my 
opinion  that  brder,  standing  alone  as  it  does,  did  not  consti- 
tute an  act  whereby  the  defendant  made  it  impossible  for  the 
conditions  on  which  plaintiff  was  to  be  paid  his  deferred  salary 
to  happen,  and  hence  did  not  constitute  a  breach  of  the^  con- 
tract. The  action  was  therefore  prematurely  brought  and 
should  not  prevail.  While  it  is  true  that  defendant  did  not 
interpose  a  formal  plea  of  abatement  on  the  ground  that  the 
action  was  prematurely  brought,  yet  it  constantly  insisted 
that  plaintiff  was  not  entitled  to  payment,  and  now  insists  that 
the  judgment  in  his  favor  is  erroneous.  For  the  reasons  stated 
it  is  clearly  erroneous.  In  my  opinion  it  is,  however,  not 
erroneous  for  the  reasons  advanced  in  Mr.  Justice  GIDEON'S 
opinion. 

While  the  judgment  should  be  reversed,  it  should,  however, 
be  reversed  for  the  reasons  I  have  stated,  and  the  cause  should 
be  remanded  to  the  district  court  of  Salt  Lake  County,  with 
directions  to  dismiss  the  action,  but  to  do  so  without  prejudice 
to  a  future  action  so  that  plaintiff  may  enforce  payment  of 
the  deferred  portion  of  his  salary  in  case  the  defendant  has 
made  it  impossible  for  it  to  comply  with  the  conditions  upon 
which  it  was  to  be  paid. 
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ACCORD  AND  SATISFACTION. 

Part  Payment.  Where  defendants  had  in  writing  acknowledged 
indebtedness  in  the  sum  of  $676,  to  plaintiff,  such  indebtedness  could 
not  be  discharged  by  a  subsequent  writing  providing  that,  in  con- 
sideration of  the  surrender  of  the  statement  of  indebtedness,  one 
defendant  wpuld  pay  $50,  and  by  payment  of  such  sum.  Gray  v, 
Bullen,  270. 

ACTION. 

1.  ' '  Cause  op  Action  ' ' — Elements.  An  action  involves  a  primary  right 
and  a  primary  duty,  a  breach  of  such  right  and  duty,  ^  remedial 
right  and  a  remedial  duty,  and  the  remedy  or  relief,  while  a  cause 
of  action  consists  merely  of  the  primary  right,  the  primary  duty,  and 
the  breach  thereof.    Felt  City  Townsite  Co,  v.  Felt  Inv.  Co.,  364. 

2.  Splitting  Causes  of  Action — Breaches  op  Contract.  Though 
there  are  many  breaches  of  a  single  contract,  they  may  not  be  split 
up  into  several  causes  of  action.  Felt  City  Townsite  Co,  v.  Felt  Inv. 
Co.,  364. 

3.  Pleading — Joinder  of  Causes — Separate  Statement.  In  action 
by  vendee  of  townsite  lots  for  breaches  of  contract  by  corporate 
vendor,  cause  of  action  against  other  defendants  for  appropriating 
certain  proceeds  of  sales  held  obnoxious  to  Comp.  Laws  1907,  section 
2961,  as  to  uniting  causes  of  action  not  affecting  all  parties  to  the 
action.      Felt  City  Townsite  Co,  v.  Felt  Inv.  Co.,  364. 

4.  Joinder  op  Causes — Parties  and  Interests  Involved.  Complaint 
in  stockholders'  action  held  to  improperly  join  causes  of  action  in 
favor  of  the  corporation  against  its  officers  with  causes  of  action 
against  the  corporation  to  enjoin  and  set  aside  assessments  on  the 
stock.    Blake  v.  Boston  Development  Co.,  347. 

5.  Nature  and  Form — Equitable  Relief.  Party  is  not  entitled  to 
have  action  dismissed  merely  because  relief  adversary  is  entitled  to 
may  be  equitable  rather  than  legal.    Mills  v.  Gray,  224. 

6.  Purpose  op  Institution — ^Enforcement  op  Legal  Bights.  Courts 
are  instituted  to  enforce  legal  rights,  as  contradistinguished  from 
moral  obligations,  and  where  legal  right  is  in  one  against  whom 
moral  obligation  is  asserted,  legal  right  prevails.    MUls  v.  Gray,  224. 

ADVERSE  POSSESSION. 

1.  Necessity  op  Occupation,  Use  and  IncIiOSURe.  Whether  or  not  tax 
deed  was  color  of  title,  defendant  held  to  have  acquired  no  title  to 
land  outside  of  his  inclosure,  where  no  part  was  inclosed,  occupied, 
or  used.    Pacific  Land  &  Water  Co.  v.  Hartsough,  581. 
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2.  Elements  op  Adverse  Possession.  Where  land  was  inclosed,  culti- 
vated, and  used  and  in  actual  open  and  adverse  possession  of  defend- 
ant and  his  predecessors,  who  for  seven  successive  years  paid  the 
taxes,  title  held  acquired  by  adverse  possession.  Faoific  Land  & 
Water  Co.  v.  Hartsough,  581. 

ALTEEATION  OF  INSTRUMENTS. 

1.  Pleading — ^Answer— Sufficiency.  In  action  on  note  in  which  plain- 
tiff alleged  interest  payments  since  maturity,  -allegations  of  answer 
held  not  to  raise  defense  of  alteration  after  alleged  conditional  in- 
dorsers  signed.  Farmers*  &  Stockgrowers*  Bank  v.  Pahva/nt  Valley 
Land  Co.,  35. 

2.  Evidence — ^Presumptions.  Where  stamping  alleged  by  defendants 
as  alteration  of  note  set  forth  in  plaintiff's  complaint  appears  to  be 
regular  on  its  face,  presumption  is  that  stamping  was  properly  made 
on  note  before  delivery  to  plaintiff.  Farmers*  &  Stockgrowers' 
Bank  v.  Fahvant  Valley  Land  Co.,  35. 

3.  Ratification — ^Actual  Knowledge.  Although  party  must  have 
actuaV  knowledge  of  alteration  of  note  before  payment,  to  consti- 
tute ratification  thereof  where  payment  is  pleaded  and  admitted 
without  alleging  that  it  was  made  without  defendants'  knowledge 
or  consent,  ratification  is  sufficiently  implied.  Farmers'  &  Stock- 
growers'  Bank  v.  Fahvant  Valley  Land  Co.,  35. 

4.  Pleading — Statute.  General  rule  of  pleading  alteration  of  a  writ- 
ten instrument  under  Code  requires  that,  where  instrument  is  de- 
clared upon  in  its  altered  form,  answer  should  be  general  denial  of 
all  material  allegations  of  complaint  or  specific  denial  of  execu- 
tion of  instrument  or  a  specific  statement  of  facts  relied  upon  in  de- 
fense. Farmers*  &  Stockgrowers*  Bank  v.  Fahvant  Valley  Land 
Co.,  35. 

APPEAL  AND  ERROR. 

1.  Dismissal — Grounds.  That  bill  of  exceptions  was  not  settled  in 
time  is  not  ground  for  dismissal  of  appetd.  McEwan  v.  Anderson, 
317. 

2.  Same — Same.  Appeal  will  be  dismissed,  the  trial  clerk  certifying 
that  no  notice  of  or  undertaking  on  appeal  has  been  filed  there,  and 
no  assignment  of  errors,  abstracts,  or  briefs  having  been  served  or 
filed  by  appellant,  though  the  transcript  has  been  on  file  in  the  ap- 
pellate court  for  nearly  a  year.    McEwan  v.  Anderson,  317. 

3.  Undertaking  on  Appeal.  Undertaking  held  sufficient  as  one  on 
appeal  under  Gomp.  Laws  1907,  section  3306,  though  its  terms  are 
broad  enough  to  also  constitute  it  undertaldng  to  stay  execution 
under  section  3307.    Feale  v.  Clark,  83. 

4.  Reversal  of  Judgment  on  Demurrer— Disposition  of  Case. 
Judgment  will  not  be  entered  or  directed  for  defendant  on  merits  on 
reversal  of  judgment  sustaining  special  demurrer  in  the  nature  of 
abatement  to  counter-claim,  unless  it  clearly  appears  demurrer  was 
frivolous  or  that  no  defense  can  be  made.    Feale  v.  Clark,  83. 

5.  Questions  Not  Raised  Belov^ — ^Defenses.  If  there  was  any  rea- 
son why  plaintiff  should  not  have  prevailed  in  his  action  at  law 'to 
recover  his  share  of  the  proceeds  of  the  partnership  business,  it  waa 
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the  duty  of  defendant  to  plead  it  as  a  defense,  and,  not  having 
done  so,  he  cannot  complain  on  appeal.    Mills  v.  Gray,  224. 

6.  Harmless  Errobt^Findinqs  of  Fact.  In  partner's  action  against 
another  to  recover  share  in  proceeds  of  shipment  of  ores  belonging 
to  partnership,  mere  fact  that  findings  were  expanded  beyond  issues 
was  not  prejudicial  to  defendant.    Mills  v.  Gray,  224. 

7.  Beversal — Harmless  Error.  If  defendant  is  not  prejudiced  in  a 
substantial  right,  judgment  for  plaintiff  cannot  be  reversed  for 
mere  technical  errors.    Mills  v.  Gray,  224. 

8.  Former  Appeal — Reversal — Necessity  op  Substantlal  Error. 
After  two  appeals  had  been  taken  and  four  juries  bad  found  for 
plaintiff,  judgment  in  his  favor  will  not  be  interfered  with  unless 
defendant  has  been  prejudiced  in  some  substantial  right.  Tyng  v. 
Constant-Loraine  Inv,  Co,,  1. 

9.  Judgments  Appealable.  A  decree  ordering  a  defendaht  to  deliver 
to  administratrix  property  conveyed  to  him  intestate  and  account 
for  interests  he  may  have  collected  on  notes,  mortgages,  etc.,  was  a 
final  and  appealable  judgment,  notwithstanding  the  provision  for  an 
accounting.     Wheelwright  v.  Boman,  10. 

10.  Review — Disposition  op  Cause.  Where  it  was  more  convenient  to 
make  and  enter  conclusions  of  law  and  judgment  in  district  court. 
Supreme  Court  will  do  no  more  than  indicate  and  direct  what  find- 
ings, conclusions  of  law,  and  judgments  shall  be,  and  remand. 
Wheelwright  v.  Boman,  10. 

11.  Review — Equity  Case.  In  appeal  in  equity  case.  Supreme  Court 
can  review  testimony  to  determine  facts  and  equities  of  parties, 
though  its  views  conflict  with  trial  court's  findings.  L(ike  Shore 
Duck  Club  V.  Lake  View  Duck  Club,  76. 

12.  Varuncb  Between  Findings  and  Conclusions.  Where  conclusions 
of  law  are  palpably  at  variance  with  findings  as  to  amount  of  plain- 
tiff's recovery.  Supreme  Court,  on  plaintiff's  appeal,  will  order  lower 
court  ta  set  aside  erroneous  conclusions  of  law  and  to  substitute  con- 
clusions entitling  plaintiff  to  judgment  in  accordance  with  express 
findings,  also  to  enter  judgment.  Parroit  Bros.  Co.  v.  Ogden  City, 
512. 

13.  Review — ^Findings  op  Fact.  Findings  supported  by  a  fair  prepond- 
erance of  the  evidence  will  not  be  disturbed  on  appeal.  Allen  v. 
Allen,  104. 

14.  Findings  op  Court — Review.  In  law  case  findings  of  trial  court,  if 
supported  by  some  substantial  evidence,  cannot  be  disturbed.  In 
re  Frandsen's  Will,  156. 

15.  Review — Findings  op  Fact.  Supreme  Court  in  law  case  cannot  in- 
terfere with  findings  and  judgment  where  there  is  ample  evidence 
to  support  findings.      Beesley  v.  Boardman,  149. 

16.  Same — Same.  Supreme  Court  in  equity  case  cannot  interfere  with 
findings  of  fact  where  evidence  on  controlling  question  is  not  only  in 
sharp  conflict  but  justifies  findings.    Beesley  v.  Boardman,  149. 

17.  Review — Findings  op  Jury.  In  law  case  Supreme  Court  has  no 
right  to  interfere  with  jury's  findings  on  any  substantial  evidence, 
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but  cannot  permit  judgment  to  stand  unless  based  on  findings  based 
on  some  substantial  evidence.      In  re  Hansen's  WUl,  207. 

18.  Direction  of  Judgment.  In  law  case,  Supreme  Court  is  loth  to  di- 
rect judgment  on  appeal,  except  in  eases  involving  law  questions 
only,  but,  though  questions  of  fact  may  be  invited,  if  each  party 
has  had  fair  opportunity  to  present  case,  courts  should  not  permit 
litigation  to  proceed  merely  to  satisfy  litigious  spirit.  In  re  Han- 
sen's WUl,  207.      • 

19.  Eeview — Appeal  From  Judgment  on  Pleadings — Evidence.  In 
suit  to  collect  on  note  and  to  foreclose  mortgage  security  on  realty, 
letter  of  defendant's  counsel,  asking  an  extension  of  time  for  pay- 
ment, though  admitted  without  objection    would  be  disregarded  on 

•  appeal  from  judgment  for  plaintiff  on  pleadings.    Brewer  v.  Bom- 
ney,  236. 

20.  Eeview— Findings.  Findings  of  fact  and  judgment  in  an  equity 
case  will  not  be  disturbed  where  great  weight  of  the  evidence  sup- 
ports them.      Spanish  Fork  City  v,  Jarvis,  275. 

21.  Eeview — Findings.  Where  the  evidence  is  not  presented  for  review, 
findings  of  fact  will  be  presumed  fully  sustained  by  the  evidence. 
Headlund  v,  Daniels,  381. 

22.  Opinion  op  Trial  Court — Consideration.  Where  opinion  of  trial 
court  is  settled  in  bill  of  exceptions  and  is  made  a  part  of  record, 
appellate  court  may  look  to  it  to  ascertain  court's  reasons  for  its 
decision,  but  such  reasons  are  {Without  any  judicial  effect.  Head- 
lund V.  Daniels,  381. 

23.  Abandoned  Allegations.  Where  no  evidence  is  introduced  to  sup- 
port allegation  in  complaint  of  damages  too  speculative  to  be  basis 
of  action,  and  no  finding  is  made  thereon,  defendant  is  not  preju- 
diced thereby.     Alder  v.  Crosier,  437. 

24.  Harmless  Error — Amount  op  Damages.  Where  amount  of  dam- 
ages assessed  in  action  for  fraud  is  less  than  that  testified  to  by  any 
one,  there  is  no  prejudice  to  losing  party.      Alder  v.  Crosier,  437. 

25.  Eeview — Findings  of  Fact.  Findings  of  fact  depending  on  the 
credibility  of  ^vitnesscs  are  binding  on  appeal.  James  v.  Jensen,  485. 

26.  Harmless  Error — Admission.  The  only  question  involved  being 
the  identity  of  a  steer,  which  the  court  found  on  sufficient  evidence 
belonged  to  plaintiff,  any  error  in  over-ruling  objection  of  a  ques- 
tion to  him  calling  for  a  conclusion  was  harmless.  James  v,  Jen- 
sen, 485. 

27.  Harmless  Error.  In  action  for  damage  to  shipment  of  horses, 
error  in  overruling  defendant  railroad's  motion  for  nonsuit  on 
ground  there  was  no  proof  of  terms  of  contract  of  transportation 
was  rendered  harmless  by  defendant's  introducing  contract  in  evi- 
dence.   Dee  V.  San  Pedro,  L.  A,  &  S.  L,  B,  Co.,  167. 

28.  Same  Evidence.  In  action  against  railroad  for  damages  to  ship- 
ment of  horses,  where  jury  did  not  allow  for  any  one  horse  more 
than  value  agreed  upon  in  contract,  road  was  not  prejudiced  by 
ruling  permitting  proof  of  value  at  destination  instead  of  at  shipn 
ping  point,  as  provided.  Dee  v.  San  Pedro^  L.  A,  &  S.  L,  B.  Co.,  167. 
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29.  Review — Verdict.  Supreme  Court  cannot  disturb  verdict  sus- 
tained by  substantial  evidence.  Dee  v,  San  Pedro,  L,  A,  &  S,  L,  B, 
Co.,  167. 

30.  Presumption — Instructions  Followed.  Unless  it  can  be  shown 
that  jury  considered  other  causes  of  damage  than  that  submitted  to 
it  by  court,  it  must  be  presumed  that  it  followed  instruction,  and 
that  damages  awarded  were  exclusively  for  injuries  limited  by  in- 
struction.    Dee  V,  San  Pedro,  L.  A.  &  S.  L.  B,  Co,,  167. 

31.  Harmless  Error — Instructions.  Where  landlord  was  basing  ac- 
tion on  an  oral  contract  and  not  on  the  lease,  instructions  as  to  de- 
terminating the  action  under  the  lease,  though  outside  the  issues,  held 
not  prejudicial.     Jensen  v.  Anderson,  515. 

?,2.  Harmless  Error — Exclusion  of  Evidence.  If  life  policy  was  not 
in  force  at  time  of  death  of  insured,  no  subsequent  delivery  could 
give  it  any  validity,  and  exclusion  of  correspondence,  with  reference 
to  whereabouts  of  policy,  subsequent  to  death  of  insured,  could  not  be 
prejudicial  error.     Lombard  v.  Columbia  Nat.  Life  Ins.  Co.,  554. 

33.  Exclusion  of  Evidence — Harmless  Error,  In  action  on  life 
policy,  delivery  of  which  was  denied,  exclusion  of  letters  between  in- 
surance company  and  insured's  agent,  which  would  have  established 
nothing  more  than  request  to  refund  premium,  and  failure  so  to  do, 
could  not  prejudice  defendant  company.  Lombard  v.  Columbia  Nat. 
Life  Ins.  Co.,  554. 

34.  Presumptions — Favoring  Trial  Court — Support  of  Findings  by 
.  Testimony.    In  absence  of  testimony,  when  findings  are  supported 

by  pleadings,  Supreme  Court  assumes  that  testimony  supported  trial 
court's  findings.     Cain  v.  Stewart,  251. 

35.  New  Trial — Excessive  Damages.  Supreme  Court  is  ordinarily 
limited  to  determining  whether  trial  court  has  abused  discretion  in 
refusing  new  trial  for  excessiveness  of  the  damages.  Eleganti  v. 
Standard  Coal  Co.,  585. 

36.  Determination — Necessity  of  Remand.  Though  judgment  was 
for  proper  amount,  it  cannot  be  affirmed  without  remand,  where 
plaintiff  sued  at  law  instead  of  foreclosure  of  lien.  Coburn  v.  Bar- 
tholomew, 566. 

ARCHITECTS.    Sco  *' Contracts.  " 


ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  Directory  Statutes.  Comp.  Laws  1907,  sections  84-104,  with  ref- 
erence to  assignment  for  benefit  of  creditors,  is  merely  directory, 
and  does  not  render  assignment  under  the  common  law  invalid. 
Utah  Ass'n  of  Credit  Men  v.  MoConnell,  531. 

2.  Common  Law  Assignment — Collateral  Attack.  Assignment  un- 
der which  all  creditors  participated  held  valid,  without  compliance 
with  statute,  and  could  not  be  questioned  by  defendant  in  suit  by 
assignee  to  recover  damages  for  breach  of  contract  to  purchase  prop- 
erty.     Utah  Ass*n  of  Credit  Men  v,  MoConnell,  531. 
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ATTOENEY  AND  CLIENT. 

Bight  to  Attorney's  Lien — ^Waiver  op  Lien.  Where  an  attorney 
after  iiual  judgment  consented  to  settlement  between  debtor  and 
creditor,  held  &&t  any  right  the  attorney  may  have  had  to  a  lien 
under  Comp.  Laws  1907,  section  135,  was  waived.  Norton  v,  Mcln- 
inch,  253. 

BANKS  AND  BANKING. 

1.  State  Banks — Powers — Guaranty.  Under  articles  of  incorpora- 
tion of  state  bank,  Const,  art.  12,  section  10,  Comp.  Laws  1907,  sec- 
tions 374,  376,  held  that  writing  executed  by  president,  guaranteeing 
payment  of  rent  by  drug  company,  was  ultra  vires.  Tracy  Loan 
&  TrxMt  Co.  V,  Merchants'  Bank,  196. 

2.  Same — Implied  Powers.  When  it  has  been  determined  that  acts  at- 
tempted to  be  done  by  state  bank  are  not  within  its  charter  or 
statutory  powers,  no  implied  powers  can  validate  its  acts.  Tracy 
Loan  &  Trust  Co.  v.  Merchants'  Bank,  196. 

3.  Same — Delegation  op  Authority.  Since  bank  could  not  execute 
contract  of  guaranty,  it  could  not  delegate  such  authority  to  presi- 
dent.    Tracy  Loan  &  Trust  Co.  v.  Merchants'  Bank,  196. 

4.  Ultra  Vireb  Contract — Estoppel.  In  action  on  guaranty  executed 
by  president  of  defendant  state  bank,  held  under  evidence  that  there 
had  been  no  such  conduct  on  part  of  bank  or  its  officers  as  to  estop 
bank  from  setting  up  that  guaranty  was  ultra  vires.  Tracy  Loan 
&  Trust  Co,  V.  Merohamrts'  Bank,  196. 

5.  Same — Securities.  Although  bank  was  not  liable  on  ultra  vires 
contract  of  guaranty,  it  should  be  required  to  account  for  securities 
held  to  indemnify  it  against  loss.  Tracy  Loan  &  Trust  Co.  v.  Mer- 
chants' Bank,  196. 


BILLS  AND  NOTES. 

1.  Conditional  Indorsement — ^Validity.  Indorsement  of  note  before 
delivery  to  payee  may  be  conditional.  Farmers'  &  Stockgrowers' 
Bank  v.  Pahvant  Valley  Land  Co.,  35. 

2.  Same — Same.  Where  indorsement  of  note  before  delivery  is  con- 
ditional, such  condition,  to  be  binding  upon  payee,  must  be  accepted 
by  him,  or  made  with  notice  to  him  or  acknowledged  on  his  part 
before  or  accompanying  delivery.  Farmers'  &  Stockgrowers'  Bank 
V.  Pahvant  Valley  Land  Co.,  35. 

3.  Depenses — Conditional  Indorsement — Pixadino  and  Proop. 
Where  conditional  indorsement  is  relied  on  as  a  defense,  facts  that 
conditions  were  accepted  by  or  made  with  notice  to  or  acknowledged 
on  part  of  payee  before  or  accompanying  delivery  must  be  pleaded 
and  proved  with  common  certainty.  Farmers'  4"  Stockgrowers'  Bank 
V.  Pahvant  Valley  Land  Co.,  35. 

4.  SuppiciENCY  OP  Answer — ^Denial — Statute.  Under  Comp.  Laws 
1907,  Section  2968,  subd.  1,  defendant's  answer  in  suit  to  collect 
a  note  and  to  foreclose  a  mortgage  security  held  not  to  put  in  issue 
and  sufficiently  state  a  defense  to  material  allegations  of  complaint. 
Brewer  v,  Bomney,  236. 
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5.  Execution  op  Written  Instrument — Denial  Under  Oath — 
Statute.  Gomp.  Laws  1907,  section  2984,  required  a  specific  denial 
under  oath  of  execution  of  note  and  mortgage  sued  on  in  order  to 
place  plaintiff  upon  a  proof  of  their  execution.  Brewer  v.  Bamney, 
236. 

6.  Issues — Proop  and  Variance.  Answer  held  suflScient  to  permit 
proof  that  note  sued  on  was  delivered  upon  condition,  and  that  there 
was  want  and  failure  of  consideration.    Smith  v.  Brown,  27. 

7.  Defense — ^Want  or  Failure  op  Consideration.  In  action  on  note, 
evidence  was  admissible  to  show  want  and  failure  of  consideration 
in  view  of  Comp.  Laws  1907,  section  1580.    Smith  v.  Brown,  27. 

8.  Want  OP  Consideration.  If  plaintiff  agreed  to  look  to  profits  of 
stock  in  payment  for  such  stock,  there  was  no  consideration  for  a 
note  given  by  defendant  to  secure  such  payment.  Smith  v.  Brown, 
27. 


CABBIEBS. 

1.  CARRLiGE  OP  Stock — ^Limitation  op  Liability — ^Eppbct.  Where  con- 
tract for  transportation  of  horses  by  rail  limited  claim  for  dam- 
ages on  account  of  any  one  animal  to  $100,  fixed  as  declared  viJue, 
and  shipper  sold  injured  mare  for  $75,  shipper  could  recover  $80 
damages  on  account  of  injuries  to  mare,  and  was  not  limited  to  re- 
covery of  $25.    Dee  v.  San  Pedro,  L,  A,  &  S.  L,  B.  Co,,  167. 

2.  Same— INABILITY  for  Damage  by  Eeason  op  Deprivation  op  Food 
AND  Water.  Railroad,  not  having  provided  facilities  for  feeding 
horses  shipped  while  they  were  in  its  charge,  and  before  delivery  to 
consignee,  became  liable  for  damage  sustained  by  shipper  by 
animals  having  been  deprived  of  food  for  more  than  36  hours, 
whether  horses  were  in  cars  or  in  stockyard  awaiting  delivery. 
Dee  V.  San  Pedro,  L.  A,  &  S,  L,  B,  Co.,  167. 

3.  Same — Damages — Suppiciency  op  Evidence.  In  action  against 
railroad  for  injuries  to  shipment  of  horses,  evidence  held  sufficient 
to  sustain  award  of  $20  per  head  from  horses  having  been  deprived 
of  food  during  more  hours  than  permissible  under  federal  regula- 
tion.   Dee  V.  San  Pedro,  L.  A,  &  S.  L,  B,  Co.,  167. 

4.  Injuries  to  Prospective  Passengers — ^Weight  op  Evidence.  Evi- 
dence as  to  surroundings  at  crossing  are  important  in  case  of  conflict 
in  evidence,  or  where  there  are  no  eye-witnesses,  but  where  there 
were  eye-witnesses  of  an  accident  to  a  person  waiting  for  the  train, 
their  testimony  was  necessarily  controllmg.  Kent  v,  Ogden,  L,  &  I, 
By.  Co.,  328. 

5.  Same  — ^Proximate  Cause.  Where  person  awaiting  train  crossed 
track  in  front  of  it,  but  remained  so  close  as  to  be  struck  by  the 
train,  held  that  the  position  she  assumed,  and  not  speed  of  train  or 
brilliancy  of  headlight,  was  the  cause  of  the  injury.  Kent  v.  Ogden, 
L.  &  L  By.  Co.,  328. 

6.  Same — Contributory  Negligence — Questions  por  Jury.  Where 
person  awaiting  train  stood  so  near  track  as  to  be  struck  and  it 
appeared  that  the  tracks  were  visible  to  persons  on  ttie  train,  held 
that  the  court  should  have  granted  a  nonsuit  or  directed  a  verdict. 
Kent  V.  Ogden,  L.  &  I.  By.  Co.,  328. 
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CASES. 

UTAH  CASES  CITED,  FOLLOWED  OR  DISTINGUISHED. 

Anderson  v.  Anderson,  43  Utah  26 216 

Atwood  V.  Railway  Co.,  44  Utah  366 580 

Bacon  v.  Baybould,  4  Utah  357 573 

Baird  v.  D.  &  B.  G.  Co.,  49  Utah  58 181 

Bates  V.  Railroad,  38  Utah  568 337 

Board  of  Education  v.  Hunter,  48  Utah  373 195,  291 

Boucofski  V.  Jacobsen,  36  Utah  165 573 

Boyd  V.  S.  P.  L.  A.  &  S.  L.  B.  R.  Co.,  45  Utah  449 178 

Bristol  V.  Brent,  35  Utah  213 404 

Burnam  et  al.  v.  McCormick,  18  Utah  42 248 

Cain  V.  Parfitt,  48  Utah  81 311 

Cain  V.  Stewart,  47  Utah  160 251 

Campbell  v.  Gowans,  35  Utah  268 278 

Central  Pacific  By.  Co.  v.  Tarpey,  51  Utah 584 

Chambers  v.  Emery,  36  Utah  380 487 

Christensen  v.  Realty  Co.,  42  Utah  86 292 

Colorado  F.  &  I.  Co.  v.  Hardware  Co.,  16  Utah  11 248 

Dahl  V.  Salt  Lake  City,  45  Utah  545 607 

Dryburg  v.  Mining  &  Milling  Co.,  18  Utah  410 131 

Dunham  v.  Travis,  25  Utah  65 42 

Edd  V.  Union  Pacific  Coal  Co.,  25  Utah  293 434 

Edgar  v.  Rio  Grande  W.  Ry.  Co.,  32  Utah  330 434 

Elmer  v.  McCune,  29  Utah  320 155 

Fenstermaker  v.  Tribune  Pub.  Co.,  13  Utah  532 138 

Fisher  v.  Emerson,  15  Utah  517 212 

Flint  V.  Nelson  et  al.,  10  Utah  261 42 

Fritz  V.  Electric  L.  Co.,  18  Utah  493 464,  529 

Gammon  v.  Bunnell,  24  Utah  421 89 

Gibson  v.  Utah  L.  &  T.  Co.,  46  Utah  562 339 

Grand  C.  Mg.  Co.  v.  Mammoth  M.  Co.,  29  Utah  490 387 

Groot  V.  Railroad  Co.,  34  Utah  161 184 

Grow  V.  O.  S.  L.  R.  Co.,  44  Utah  160 462 

Hague  V.  Nephi  Irr.  Co.,  16  Utah  421 363 

Haslam  v.  Haslam,  19  Utah  5 239 

Hempstead  v.  Salt  Lake  City,  31  Utah  261 608 

Holland-Cook  Mfg.  Co.  v.  Con.  W.  &  Mach.  Co.,  49  Utah  43. . . .  26 

Holland  v.  O.  S.  L.  R.  R.  Co.,  26  Utah  209 148 

Idaho  F.  Co.  v.  Fireman 's  Fund  Ins.  Co.,  8  Utah  41 287 

In  re  Estate  of  Van  Alstine,  26  Utah  193 215 

Jachetta  v.  San  Pedro,  36  Utah  482 462 

Jensen  v.  D.  &  R.  G.  R.  Co.,  44  Utah  100 592 

Johnson  v.  Geddes,  49  Utah  137 617 

Johnson  v.  Mining  Co.,  41  Utah  142 283 

Johnson  v.  R.  G.  Ry.  Co.,  19  Utah  77 148 

Jones  V.  Bonanza  Mg.  Co.,  32  Utah  440 27R 

Ketchum  Coal  Co.  v.  Christensen,  48  Utah  214 397 

Ketchum  Coal  Co.  v.  District  Court,  48  Utah  342 397 

Kuhn  V.  McAUister,  1  Utah  274  Aff.  96  U.  S.  87 74 

Kurtz  V.  Sanitarium  Co.,  37  Utah  313 371 

Madsen  t.  L.  &  R.  Co.,  36  Utah  528 562 

Martindale  v.  O.  S.  L.  R.  Co.,  48  Utah  464 580 

Martineau  t.   Hanson,  47  Utah  549 32 

McCarrick  v.  Lennox  M.  Co.,  49  Utah  353 250 

Meyers  v.  Railroad,  36  Utah  307 131 

Meyers  v.  S.  P.,  L.  A.  &  S.  L.  R.  Co.,  36  Utah  307 287 

Miller  v.  Livingston,  31  Utah  419 216 

MUler  V.  Marks,  46  Utah  257 387 

Morgan  v.  Child,  Colo  &  Co.,  41  Utah  562 2.^0 
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Morrison  v.  O'Reilly,  2  Utah  166 239 

National  Bank  v.  Scott,  18  Utah  400 248 

Neesley  v.  Southern  Pacific  Co.,  35  Utah  259 131 

Nelson  Supply  Co.  v.  Leary,  49  Utah  493 344 

Nephi  Irr.  Co.  v.  Vickers,  15  Utah  374 155 

Nephi  Irr.  Co.  v.  Jenkins,  8  Utah  369 155 

Newton  v.  Railroad  Co.,  43  Utah  219 339 

Oswald  V.  Railroad,  39  Utah  245 339 

Pack  V.  Wines,  44  Utah  427 388 

Parsons  v.  Parsons,  40  Utah  602 404 

Postal  Tel.  &  C.  Co.  v.  O.  S.  L.  R.  Co.,  23  Utah  474 418 

Pratt  V.  Light  &  Ry.  Co.,  38  Utah  500 337 

Reich  V.  Rebellion  S.  M.  Co.,  3  Utah  257.  .*. 239 

Re  Kelsey,  12  Utah  393 404 

Rio  Grande  Lumber  Co.  v.  Darke,  50  Utah 192 

Rohwer  v.  Burrell,  42  Utah  517 273 

Roth  V.  Eccles,  28  Utah  456 464 

Salina  Creek  Irr.  Co.  v.  Salina  Stock  Co.,  7  Utah  456 155 

Savings  Bank  v.  Peterson,  30  Utah  475 487 

Seeley  v.  Canal  Co.,  27  Utah  179 202 

Shepherd  v.  Railroad,  41  Utah  469 131 

Smoot  V.  Checketts,  41  Utah  211 273 

State  Bank  of  Utah  v.  Burton-Gardner  Co.,  14  Utah  420 41 

State  ex  rel.  Breeden  v.  Lewis,  26  Utah  120 120 

State  ex  rel.  U.  of  U.  v.  Candland,  36  Utah  406 120 

Steggell  V.  S.  L.  &  U.  R.  Co.,  50  Utah 339 

Stephens  R.  &  L.  S.  Co.  v.  Union  Pacific  R.  Co.,  48  Utah  528 592 

Stone,  Admr.  v.  Union  Pacific  R.  Co.,  35  Utah  305 530 

Teachenor  v.  Tibbals,  31  Utah  10 624 

Thomas  v.  Clayton  Piano  Co.,  47  Utah  91 26 

Tyng  V.  Constant-Loraine  Inv.  Co.,  37  Utah  304,  47  Utah  330. . .       2 

Utah  Com.  Sav.  Bk.  v.  Fox,  44  Utah  323 387 

Vota  V.  Copper  Co.,  42  Utah  129 131 

Waddell  v.  Waddell,  36  Utah  435 48 

Weyeth  H.  &  M.  Co.  v.  James-Spencer-Bateman  Co.,  15  Utah  110  248 

Whittemoro  v.  Cope,  11  Utah  354 113 

Wilkinson  v.  O.  S.  L.  R.  R.  Co.,  35  Utah  110 148 

Wilkinson  v.  Railroad,  35  Utah  110 337 

Yerrick  v.  Dist.  Court,  48  Utah  619 212 

Young  V.  Salt  Lake  City,  24  Utah  321 120 

CAUSE  OF  ACTION.    See  ' '  Actions.  ' ' 

CONCLUSIONS  OF  LAW.    See  "Judgments." 

CONSTITUTIONAL  LAW. 

1.  Courts — Legislative  Power — Delegation  op  Power  to  Create 
Courts.  Laws  1917,  c.  107,  is  in  violation  of  Const,  art.  8,  section  1, 
in  that  it  delegates  power  to  create  municipal  courts  mentioned  to 
city  authorities.    State  v.  Barker,  189. 

2.  Statutes — Construction  in  Favor  of  Constitutionality — Dual. 
Meaning.  In  case  change  in  act  admits  of  dual  meaning,  meaning 
must  be  adopted  which  upholds  act.      State  v.  Barker,  189. 

3.  Presumption  op  Constitutionality.  Courts  are  not  permitted 
to  declare  an  act  invalid  unless  it  clearly,  palpably,  and  beyond 
reasonable  doubt  contravenes  some  constitutional  provisions.  State 
V,  Barker,  189. 
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4.  Validity  op  Statutes.  The  court  will  not  declare  a  statute  uncon- 
stitutional because  of  oppressive  provisions,  or  because  it  is  supposed 
to  violate  the  natural^  social,  or  political  rights  of  the  citizen,  unless 
such  injustice  is  prohibited  or  the  rights  are  guaranteed  by  the 
Constitution.    Bio  Grande  Lumber  Co.  v.  Darke,  114. 

5.  Judicial  Functions — Policy  of  Expedience  op  Statutes.  In 
construing  a  statute  when  its  validity  is  attacked  on  constitutional 
grounds,  the  courts  will  not  consider  questions  of  policy  or  expe- 
diency.   Bio  Chrande  Lumber  Co,  v.  Darke,  114. 

6.  Legislative  Powers.  Except  where  the  Constitution  has  imposed 
limits  upon  the  legislative  power,  it  is  absolute  whether  it  operates 
according  to  natural  justice  or  not.  Bio  Qrande  Lumber  Co,  v. 
Darke,  114. 

7.  Presumptions  in  Favor  op  Constitutionality.  All  reasonable 
doubt  as  to  the  constitutionality  of  a  statute  must  be  resolved  in 
its  favor.    Bio  Grande  Lumber  Co.  v,  Darke,  114. 

8.  Mechanics'  Liens — Due  Process  op  Law— Contractors'  Bonds. 
Laws  1915,  c.  91,  requiring  the  owner  of  land  desiring  to  contract 
for  construction  of  a  building  for  a  price  exceeding  $500  to  obtain 
a  bond  from  the  contractor  payable  to  the  owner,  conditioned  for 
performance  of  the  contract,  and  payment  of  accounts  for  labor 
and  material,  is  not  unconstitutional  as  depriving  the  landowner  of 
due  process  of  law.    Bio  Grande  Lumber  Co,  v,  Darke,  114. 

CONTRACTS. 

1.  Construction — ^Eules.  In  construing  a  written  contract,  the 
court  must  consider  all  of  its  terms  and  relationship  of  parties  to 
arrive  at  their  actual  intent.    Makris  v.  Metis,  544. 

2.  Additional  Agreement  —  Necessity  op  New  Consideration. 
Where  a  party  is  already  bound  to  do  a  particular  thing  and  refuses 
to  perform  until  other  party  enters  into  a  new  agreement,  the  latter 
is  not  binding  in  the  absence  of  a  new  consideration.  Smith  v. 
Brown,  27. 

3.  Breach  op  Contract — ^Evidence.  In  action  for  breach  of  an  oral 
agreement  under  which  plaintiff  was  to  thresh  defendant's  grain, 
evidence  and  admissions  of  pleadings  held  to  make  prima  facie  case 
for  plaintiff.    Tanner  v,  Johnson,  23. 

4.  Contract  to  Thresh  Qrain  —  Right  to  Terminate.  Under 
contract  to  thresh  grain  for  defendant,  that  defendant  renounced 
contract  before  time  of  performance  did  not  preclude  recovery. 
Tanner  v,  Johnson,  23. 

5.  Architects — Commissions — Excess  Cost.  In  an  action  by  an 
architect  for  a  commission,  held,  that  plaintiff  was  entitled  to  recover 
commissions  on  estimated  cost  notwithstanding  increased  cost  over 
estimate.    Headlund  v,  Danids,  381. 

6.  Illegality— Reuep  op  Parties.  Plaintiff,  employee  of  mining  com- 
pany, who  agreed  with  defendant  to  mine  ores  under  lease  made  with 
mining  company  in  defendant's  name,  held  not  debarred  from  re> 
covering  from  defendant  his  share  of  proceeds  of  shipment  of  ores 
because  rule  of  company  forbade  him  to  be  interested  in  lease  cover- 
ing workings  of  company 's  mine.    MUls  v.  Gray,  224. 
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CORPORATIONS. 

1.  Subscriptions  —  Validity  —  Profits  from  CJorporatb  Stock. 
Agreement  that  plaintiff  would  look  to  profits  from  stock  in  pay- 
ment for  such  stock  purchased  for  himself  and  defendant  in  con- 

'  sideration  of    defendant    managing    the    business    was  not  illegal. 
Smith  V,  Brown,  27. 

2.  Sale  of  Stock — Contracts — Construction.  In  view  of  Comp. 
Laws  1907,  section  330,  a  contract  for  sale  of  corporate  stock  held 
to  obligate  defendants,  sellers,  to  deliver  shares.  Makris  v.  Metis, 
544. 

3.  Same — ^Action — Damages.  Sellers  of  corporate  stock  who  failed 
to  deliver  certificates  cannot  defeat  actions  for  damages  on  ground 
that  corporation  subsequently  became  insolvent,  where  it  was  sol- 
vent for  more  than  two  years  after  sale,  during  which  time  shares 
were  worth  amount  paid  therefor.     Makris  v.  Metis,  544. 

4.  Promotion — Issuance  of  Stock.  Where  one  corporation  promoter 
was  promised  8,200  shares  of  stock,  should  the  corporation  be  or- 
ganized, he  could  not  complain  that  the  stock  was  not  issued  to  him, 
when  the  corporation  was  not  organized,  in  the  absence  of  proof 
that  failure  to  organize  it  was  due  to  the  acts  of  the  defendants. 
Gray  v,  Bullen,  270. 

5. .  Issue  of  Certificates — ^Wrongful  Refusal — Pleading.  A  com- 
plaint alleging  that  plaintiff's  intestate  subscribed  for  stock  in  de- 
fendant corporation,  fully  paid  therefor  by  delivering  to  it  quit- 
claim deed,  and  that  defendant  on  demand  refused  to  issue  or  de- 
liver stock  certificate  to  plaintiff's  intestate,  or  to  plaintiff  as  her 
administrator,  states  a  cause  of  action,  though  it  does  not  allege 
conclusion  that  plaintiff's  intestate  was  entitled  to  stock,  or  char- 
acter and  amount  of  consideration  paid  therefor.  Coray  v.  Perry 
Irr.  Co.,  70. 

6.  Same — Same — Action.  Action  for  damages  will  lie  for  wrongful 
withholding  by  corporation  of  stock  certificate,  in  view  of  Comp. 
Laws  1907,  section  330,  recognizing  use  of  stock  certificates  as 
muniments  of  title,  and  the  form  of  action  is  immaterial,  if  com- 
plaint shows  plaintiff  entitled  to  any  remedy,  legal  or  equitable. 
Coray  v.  Terry  Irr.  Co.,  70. 

7.  Directors  —  Fraud  —  Statement  as  to  Solvency.  Complaint 
against  directors  of  corporation,  personally,  for  deceit  in  represent- 
ing financial  condition  of  corporation,  when  they  appointed  plaintiff 
an  agent,  held  to  state  cause  of  action.    Alder  v.  Crosier,  437. 

8.  Same — Same — Damages — Pleading.  In  action  for  deceit  in  hiring 
plaintiff  by  corporation  which  soon  went  out  of  business,  part  of 
complaint  alleging  damages  by  reason  of  loss  of  profits  that  plain- 
tiff would  otherwise  have  made  detracts  nothing  from  plaintiff's 
an  agent,  held  to  state  cause  of  action.    Alder  v.  Crosier,  437. 

9.  Statements  of  Officers — Hiring  Agents — Fraud— Evidence.  In 
action  for  deceit,  evidence  held  to  sustain  finding  that  president  of 
insolvent  corporation  was  guilty  of  deceit  in  hiring  agent  render- 
ing him  liable  personally  to  agent  for  damages  for  loss  of  time. 
Alder  v.  Crosier,  437. 
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10.  Deceit  by  Directors  op  Insolvent  Corporation — Hiring  Agent — 
Evidence.  That  president,  director  of  corporation,  in  hiring  agent 
misrepresented  corporation  by  reference  to  literature,  did  not  render 
other  directors  of  corporation  personally  liable  for  deceit  to  such 
agent  in  absence  of  evidence  that  they  knew  of  literature  or  its  ia- 
suance.    Alder  v.  Crosier,  437. 

11.  Officers — Compensation — Construction  op  Agreement.  Under 
agreement  between  corporation  and  its  manager  as  to  withholding 
part  of  salary  theretofore  paid,  held,  that  the  amount  withheld  was 
not  to  be  paid  until  and  unless  sufficient  ore  to  meet  expenses  was 
found.    Dunyon  v.  Scranton  Mining  &  Smelting  Co.,  609. 

12.  Venue  —  Personal  Privilege  —  Waiver  —  Statute.  Comp.  Laws 
1907,  section  2931x1,  relating  to  venue  of  transitory  causes  of  action 
arising  without  the  state,  conferred  mere  personal  privilege  on  cor- 
poration sued  on  cause  of  action  arising  without  state,  which  could 
be  waived  by  the  corporation.  Dee  v,  San  Pedro,  L.  A,  &  S.  L,  B, 
Co,,  167. 

13.  Same — Privilege — Invocation — Statute.  It  required  seasonable 
objection  or  motion  in  some  form  on  part  of  defendant  corporation, 
sued  on  cause  of  action  arising  without  state,  to  invoke  its  privilege, 
under  Comp.  Laws  1907,  section  2931x1,  to  be  sued  in  county  where 
it  had  principal  place  of  business,  etc.,  and  to  bring  it  within  cog- 
nizance of  court.    Dee  v,  San  Pedro,  L,  A.  Ss  S,  L.  B,  Co,,  167. 

14.  Same — ^Right  to  Change — ^Waiver.  Defendant  corporation  held  to 
have  waived  privilege  of  change  of  place  of  trial  by  not  renewing 
its  motion  therefor  after  it  appeared  in  testimony  that  plaintiff  ■ 
was  not  bona  iide  purchaser  of  the  cause  of  action  a  fact  which  de- 
fendant did  Hot  negative  in  its  motion,  and  which  entitled  it  to  the 
change.    Dee  v,  San  Pedro,  L.  A.  &  S,  L.  B,  Co.,  167. 

15.  Insolvent  Corporations — Trust  Fund  Theory — Applicability. 
Doctrine  that  assets  of  insolvent  corporation  constitute  trust  fund 
for  payment  of  creditors  pro  rata  and  without  preference  is  inap- 
plicable in  this  state.    Passow  &  Sons  v,  Wetherhee,  243. 

16.  Defunct  Corporation — Preference  op  Creditors.  Corporation 
which  has  forfeited  charter  for  nonpayment  of  corporation  tax 
under  Laws  1909,  c.  106,  section  5,  may  in  good  faith  make  prefer- 
ences among  creditors  so  long  as  not  interfered  with  in  equitable 
proceedings.    Passow  &  Sons  v.  Wetherhee,  243. 

17.  Powers  op  President — Notes  and  Mortgages.  Where  president 
who  was  also  general  manager  of  corporation  was  authorized  to 
transact  general  business,  power  to  execute  note  and  mortgage  will 
not  be  questioned,  especially  where  he  acts  in  good  faith.  Passow 
So  Son3  V.  Wetherhee,  243. 

18.  Creditors'  Suits.  Plaintiff  could  not,  without  offering  to  restore 
money  paid,  invoke  aid  of  equity  to  have  declared  illegal  foreclosure 
of  mortgage  of  defunct  corporation  assigned  to  creditor  who  paid 
money  therefor.    Passow  &  Sons  v,  Wetherbee,  243. 

COSTS. 

Costs  on  Appeal.    Where  oil  appeal  plaintiff  succeeded  in  modi- 
fying judgment  against  him  on  defendant's  counterclaim,  but  prac- 
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tically  plaintiff's  whole  record  and  brief  are  devoted  to  combatting 
a  ruling  of  the  court  against  him  which  was  affirmed,  costs 
should  be  awarded  to  neither  party.  Jeremy  Fuel  &  Chrain  Co,  v, 
Mellen,  49. 

COURTS.    See  "Constitutional  Law." 

CRIMINAL  LAW. 

Sentence — Entekino  Judgment  op  Record — Statute.  In  view 
of  Comp.  Laws  1907,  section  5080,  under  section  5154,  municipal 
court  wherein  defendant  was  charged  with  drunkenness  did  not  lose 
jurisdiction  of  case,  its  sentence  becoming  illegal,  on  account  of  its 
failure  to  enter  judgment  of  record  for  six  days  after  sentence  was 
rendered  against  defendant  on  his  plea  of  guilty.  Kolb  v.  Peter- 
son, 450. 

DAMAGES. 

1.  Renunciation  op  Contract.  The  measure  of  damages  for  renuncia- 
tion of  contract  to  thresh  grain  was  net  profit  thresher  would  have 
realized  had  he  been  permitted  to  do  threshing.  Tanner  v.  John- 
son, 23. 

2.  Aggravation.  "Where  servant's  broken  leg  was  set,  but  in  his  de- 
lirium cast  was  broken,  and  bones  could  not  be  reset  without  loss  of 
leg,  and  new  cast  was  put  on,  amount  awarded  servant  should  not 
be  diminished  because  of  anything  physicians  did  or  failed  to  do. 
Famon  v.  Silver  King  Coalition  Mines  Co,,  295. 

3.  Speculative  or  Problematical — Certainty.  Income  of  agmit  de- 
pendent upon  his  ability  to  induce  people  to  buy  land  contracts  is 
too  problematical  and  speculative  to  be  basis  of  dama^^  for  wrong- 
ful termination  of  agency.    Alder  v.  Crosier,  437. 

DRUNKARDS. 

Opfense^— Prohibition.  By  the  Prohibition  Law,  section  21, 
drunkenness  and  intoxication  by  use  of  intoxicating  liquors  are 
criminal,  wherever  and  whenever  they  may  occur  at  any  place  in 
state.      Kolh  v.  Peterson,  450. 

EMINENT  DOMAIN. 

1.  Decisions  Reviewablb—" Final  Judgment."  In  a  proceeding 
to  condemn  land,  where  a  judgment  does  not  allow  condemnation  of 
a  substantial  part  of  the  land  desired,  the  plaintiff  may  appeal  there- 
from before  damages  are  assessed.  Ketehum  Coal  Co,  v.  Pleasa/nt 
Valley  Coal  Co,,  395. 

2.  Coal  Companies — Tipple  Sites.  Coal  Companies,  under  the  stat- 
ute, may  condemn  ground  for  a  tipple  site.  Ketehum  Coal  Co,  v. 
Pleasant  Valley  Coal  Co,,  395. 

3.  Property  Subject — Railroad  Rights  op  Way.  A  coal  company 
cannot  condemn  any  portion  of  a  right  of  way  used  for  railroad 
purposes  for  a  tipple  site,  either  under  the  law  generally,  or  under 
Comp.  Laws  1907,  section  3590,  subsec.  5,  relating  to  crossings,  in- 
tersections, and  connections.  Ketehum  Coal  Co,  v.  Pleasant  Valley 
Coal  Co.,  395.  * 
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4.  Coal  (Companies— Dedicated  Bights  or  Way.  Although  a  track 
departs  from  a  right  of  way,  it  cannot  be  approached,  by  a  coal 
company  condemning  land  for  a  tipple  site,  so  close  as  to  interfere 
with  traffic,  and  five  feet  is  held  not  an  unreasonable  minimum  dis- 
tance.   Ketchum  Coal  Co,  v.  Pleasant  Valley  Coal  Co.,  395. 

ESTOPPEL. 

1.  After — ^Acquired  Title — Conveyances  Before  Patent.  One  who 
conveys  coal  lands,  before  ho  has  applied  to  the  government  to  pur- 
chase the  same,  conveys  a  good  title  thereto,  if  he  subsequently  ac- 
quires the  land,  under  Comp.  Laws  1907,  section  1979,  relating  to 
after-acquired  titles.  Ketchum  Coal  Co.  v.  Pleasant  Valley  Coal 
Co.,  395. 

2.  Sales  of  Land — Person  Claiming  Under  Vendor.  One  who  is 
claiming  with  full  4mowledge  of  the  facts,  under  a  person  who  has 
sold  land  and  abided  in  the  sale  for  twenty-five  years,  and  the  land 
has  been  improved,  is  estopped  to  deny  that  the  transfer  is  valid. 
Ketchum  Coal  Co.  v.  Pleasant  Valley  Coal  Co.,  395. 

3.  Estoppel  of  Municipality — Land  as  Part  of  Street.  City  held 
estopped  from  claiming  as  public  street  premises  lying  without  66- 
foot  width  of  street,  as  shown  on  map  filed  with  city  council  for 
approval  by  claimants  of  property,  plaintiff's  predecessors,  city  at- 
torney and  council  having  approved  claimant's  title,  and  city  having 
possessed  land  for  taxes.     WaU  v.  Salt  Lake  City,  593. 

EVIDENCE.    See  "Alteration  of  Instruments,"  "Principal  and 
Surety." 

1.  Extent  of  Injuries.  Injured  servant  could  not  testify  that  when 
he  applied  for  work  after  injury,  defendant's  manager  said  that 
they  would  not  feel  safe  with  him  at  work,  owing  to  his  defective 
sight  caused  by  injury.     White  v.  Utah  Condensed  MUk  Co.,  278. 

2.  Admission  of  Servant — ^Admissibility.  Admissions  of  the  em- 
ployer's general  manager,  outside  scope  of  employment  as  to  extent 
of  servant's  injuries,  are  not  admissible  against  employer.  Whit€ 
V.  Utah  Condensed  MUk  Co.,  278. 

3.  Sanity  of  Testator — Opinion  Evidence.  Though  it  is  proper  to 
permit  witnesses,  testifying  on  probate  of  a  will,  on  the  subject  of 
mental  incapacity,  after  detailing  the  facts,  to  express  an  opinion 
respecting  testator's  sanity  on  the  date  of  execution,  the  facts  on 
which  the  opinion  is  based  should  be  relevant  to  the  issue,  and  not 
too  remote  in  point  of  time.     In  re  Hansen's  WiU,  207. 

4.  Capacity  and  Undue  Influence — Opinion  Testimony.  Though 
great  latitude  is  necessarily  permitted  as  to  evidence  on  mental  ca- 
pacity and  undue  influence,  courts  should  confine  evidence  within 
reasonable  limits,  and  opinions  of  lay  witnesses  should  not  be  per- 
mitted unless  witnesses  possess  personal  knowledge  of  facts  on  which 
opinions  are  based.    In  re  Hansen's  Will,  207. 

5.  Opinion  Testimony — Insanity  ot  Testator.  In  will  contest, 
opinion  testimony  of  lay  witnesses  as  to  testator's  insanity,  held  in- 
admissible as  based  on  facts  too  remote.    In  re  Hansen's  WUl,  207. 

0.  Lost  Wills — ^Records.  Records  in  county  clerk's  office  of  lost  will 
were  not  competent  independent  evidence  of  provisions  of  will. 
In  re  Frofndsen's  WUl,  156.  • 
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7.  Condition  Peecedent  to  Execution  of  Note.  Under  the  Negoti- 
able Instruments  Act,  as  between  original  parties,  defendant  could 
prove  that  note  sued  on  was  delivered  upon  condition.  Smith  v. 
Brown,  27. 

8.  Parol  Evidence — Subsequent  Agreement.  Where  lease  provided 
for  plowing  and  cropping  farm  every  alternate  year,  proof  of  sub- 
sequent parol  agreement  as  to  raising  and  dividing  a  crop  in  one  of 
the  intervening  years  held  not  to  vary  or  contradict  the  written 
lease.    Jensen  v,  Anderson,  515. 

9.  Conclusiveness  on  Party  Introducing.  Where  the  testimony  of 
witnesses  introduced  by  plaintiffs  was  uncontradicted,  plaintiffs 
were  bound  thereby.    Kent  v.  Ogden,  L,  &  J.  By.  Co.,  328. 

EXCEPTIONS,  BILL  OF. 

1.  Time  to  File.  Where  defendants  moved  separately  for  new  trials, 
without  serving  on  each  other,  notice  of  intention  to  do  so,  time 
for  filing  and  serving  bill  of  exceptions  commenced  to  run  from 
time  the  order  was  made  striking  such  motions.  Jones  v.  WiXUam- 
son,  444. 

2.  Settlement  After  Time.  The  bill  of  exceptions  being  settled, 
without  any  extension  of  time,  after  the  time  allowed  by  statute 
therefor,  and  therefore  without  jurisdiction,  is  without  any  force 
or  effect.    McEwan  v,  Anderson,  317. 

EXECUTORS  AND  ADMINISTRATORS. 

Collection  op  Assets — Power  to  Sue.  Under  Comp.  Laws  1907, 
sections  3912,  3915,  an  administrator  may  demand  of  corporation 
stock  to  which  intestate  was  entitled,  or  bring  action  for  damages  for 
its  failure  to  issue  stock.    Corc^y  v.  Perry  Irr,  Co,,  70. 

FAILURE  OF  CONSIDERATION.    See  "Vendor  and  Purchaser." 

FINDINGS.    See  ' '  Appeal  and  Error.  ' ' 

FORECLOSURE.    See  ''Mechanics'  Liens." 

FRAUD. 

Contracts  of  Hiring — ^Measure  of  Damages.  Where  one  is  de- 
ceived into  contract  on  commission  basis,  damages  for  deceit  are  not 
measured  by  contract,  but  by  rea.^nable  value  of  his  services.  Al- 
der V.  Crosier,  437. 

FRAUDS,  STATUTE  OF. 

Parol  Partition  of  Realty.  Parol  partition  between  joint  owners 
of  realty,  such  as  partners,  when  carried  out  and  followed  by  actual 
possession  in  severalty,  is  valid,  and  will  be  enforced  notwithstand- 
ing statute  of  frauds.    Allen  v.  Allen,  104. 

INHERITANCE  TAX.    See  "Taxation." 

INSANITY.    See  "Trial." 

INSTRUCTION.    See  "Trial." 
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INSUBANCE. 

1.  Mutual  Benefit  Association — ^Designation  of  Beneficiaby — 
Validity.  WTiere  the  laws  of  a  union  required  designation  of  bene- 
ficiary to  be  in  writing  and  witnessed,  a  designation  in  writing  of 
the  mother  of  insured,  but  unwitnessed  when  accepted  by  union,  was 
valid,  and  the  wife  of  the  member  whom  he  subsequently  married 
was  not  entitled  to  the  fund  under  provision  that  in  the  absence  of 
designation  the  wife  should  be  the  beneficiary.  Zenger  v.  Cigar- 
makers'  U7¥ion  No,  224  of  Cig4Mrmaker9'  International  Union  of 
America,  390. 

2.  Delivery — Sufficiency.  In  view  of  wording  of  receipt  and  pay- 
ment of  premium  on  date  of  application,  held,  that  life  policy  sent 
to  agent  who  took  application  was  delivered,  although  never  received 
by  insured.    Lomha/rd  v,  Columbia  Nat.  Life  Ins.  Co.,  554. 

3.  Cause  of  Death — Pboof — Sufficiency.  That,  after  insured's 
physician  had  advised  him  that  his  disease  was  incurable,  insured 
voluntarily  stated  that  he  had  been  suffering  with  his  stomach  and 
pains  in  his  back,  would  not,  standing  alone,  prove  nature  of  disease 
that  caused  insured's  death.  Lombard  v.  Columbia  Nat.  Life  Ins. 
Co.,  554. 

JOINDER  OF  CAUSES.    See  "Action." 

JUDGMENT. 

1.  Prayer  for  Qeneral  Belief — ^Relief  Awarded.  Where  a  husband 
was  sued  by  administratrix  of  his  wife  for  property  conveyed  to 
him  by  instruments  executed  by  intestate  of  which  he  received 
possession  after  her  death,  although  answer  contained  a  prayer  for 
general  relief  only,  he  was  entitl^  to  such  specific  relief  as  plead- 
ings and  evidence  authorized.     Wheelwright  v.  Soman,  10. 

2.  Bes  Adjudicata — Question  for  Jury.  Court  may  determine  ques- 
tion of  res  adjudicata  as  a  question  of  law  where  there  is  no  dis- 
pute regarding  effect  of  matters  or  controversies  in  either  former 
or  the  instant  action.    Jeremy  Fuel  &  GroM^  Co.  v.  Mellen,  49. 

3.  Conclusiveness — ^Bes  Adjudicata.  In  action  on  nonnegotiable 
note  g^ven  in  consideration  of  a  crusher  and  motor,  adjudication  in 
a  former  action  between  same  parties  that  plaintiff  was  not  owner  of 
such  property  held  res  adjudicata  of  his  right  to  recover  in  instant 
ease.    Jeremy  Fuel  &  Grain  Co.  v.  MeUen,  49. 

4.  Sake — Sake.  In  action  on  a  nonnegotiable  note  given  in  consid- 
eration of  crusher  and  motor,  fact  that  finding  in  former  action 
between  parties  quieting  title  to  crusher  and  motor  in  this  defend- 
ant went  beyond  allegations  in  his  answer  in  instant  case  wUl  not 
prevent  former  case  ^ing  res  adjudicata  of  question  of  ownership 
of  consideration  for  note.    Jeremy  Fuel  &  Grain  Co.  v.  MHlen,  49. 

5.  SAins — Same.  In  action  on  nonnegotiable  note  in  which  a  prior 
action  quieting  title  in  defendant  to  consideration  of  note  was  res 
adjudicata  and  barred  plaintiff's  recovery  on  note,  defendant's 
counterclaim  in  instant  case  for  recovery  of  payment  on  note  ia 
barred  by  his  failure  to  raise  such  issue  in  former  action.  Jeremnjf 
Fuel  &  Gram  Co.  v.  MeUen,  49. 

6.  Costs  on  Appeal.  Under  Comp.  Laws  1907,  section  2970,  where 
defendant  in  action  to  foreclose  a  chattel  mortgage  lien  on  enuher 
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and  motor,  in  which  he  was  adjudged  to  be  owner  of  such  property, 
failed  to  set  up  a  counterclaim  for  payment  made  on  a  note  given 
by  him  to  plaintiff  in  consideration  of  such  property,  he  may  not 
later  set  up  a  counterclaim  to  reeoTer  such  payment  in  an  action  on 
the  note.    Jeremy  Fuel  4'  Grain  Co,  v,  Mellen,  49. 

7.  Default — ^PEia>ENCT  of  Motion.  Under  Comp.  Laws  1907,  section 
3179,  subd.  1,  a  motion  to  require  plaintiff  to  separately  state  his 
causes  of  action  is  sufficient  to  prevent  the  entry  of  default.  Felt 
City  Townsite  Co,  v.  Felt  Inv.  Co.,  364. 

8.  Entry — Pbovisions.  Provisions  of  Comp.  Laws  1907,*8ection  3181. 
subd.  6,  are  directory,  and  failure  of  plaintiff  to  demand  entry  of 
judgment  within  six  months  after  court  rendered  its  oral  decision 
does  not  preclude  court  from  thereafter  entering  judgment  for 
plaintiff.    Eeadlund  v.  Daniels,  381. 

9.  Conclusions  of  Law  and  Findings.  Where,  had  court  rendered 
judgment  in  accordance  with  findings,  judgment  for  plaintiff  would 
have  been  for  $1,742.98  rather  than  for  $671.50,  with  interest,  for 
which  judgment  was  rendered,  conclusions  of  law,  palpably  at  vari- 
ance with  findings,  and  failure  to  render  judgment  in  accordance 
with  findings  were  error.    Parrott  Bros,  Co,  v,  Ogden  City,  512. 

LANDLORD  AND  TENANT. 

1.  Bintino  on  Shares — ^AcmoNS — Pleadings.  In  landlord's  action 
for  riiare  of  crop  grown  under  agreement  for  division,  complaint 
held  sufficient  to  show  plaintiff's  immediate  right  to  possession 
when  the  action  was  instituted.    Jensen  v,  Anderson,  515. 

2.  Sahe^— Lease — Consideration  for  Modification.  Where  lease  pro- 
vided for  cultivating  farm  in  alternate  years,  right  given  tenant  to 
raise  crop  in  an  intervening  year  held  a  consideration  for  agreement 
as  to  division  of  the  crop.    Jensen  v,  Anderson,  515. 

3.  Bent  for  Property  Leased  by  City — ^Eviction  by  Ordinanoe. 
Where  city  leased  premises  for  bathing  resort  with  provision  that 
portion  might  be  sublet  for  saloon  purposes,  the  fact  that  subse- 
quently, pursuant  to  Laws  1911,  c.  106,  city  by  ordinance  prohibited 
saloon  business  en  such  premises,  did  not  constitute  an  eviction  or 
release  from  paying  rent  or  entitle  him  to  any  abatement  thereof. 
Warm  Springs  Co,  v.  Salt  Lake  City,  58. 

4.  Lease  by  City — Statute.  Generally  a  tenant  may  not  hold  po- 
session  of  premises,  and  then  sue  for  abatement  of  rent  on  theory 
of  partial  eviction.     Warm  Springs  Co.  v.  Salt  Lake  City,  58. 

5.  Bent — Partial  Eviction.  If  city  should  guarantee  its  lessee  right 
to  continue  saloon  business  in  violation  of  Laws  1911^  c.  106,  pro- 
viding that  licenses  permitting  sale  of  intoxicating  liquors  riiould 
not  be  issued  outside  limits  of  business  district  of  city  or  town,  and 
requiring  cities  to  pass  ordinances  fixing  such  limits,  lease  would  be 
void.     W€irm  Springs  Co,  v.  Salt  Lake  City,  58. 

LIBEL  AND  SLANDEB. 

1.  Pleading.  In  action  for  libel  by  writing  plaintiff's  wife  by  im- 
plication that  he  had  illicit  relations  with  another  woman,  where 
fetter  complained  of  as  defamatory  expressly  referred  to  and  named 
plaintiff,  it  was  not  necessary  that  amended  complaint  allege  words 
were  written  to  plaintiff.    Burton  v.  Mattson,  133. 
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2.  (Conditional  Privilbgb— Statute.  Under  Ck>mp.  Laws  1907,  section 
4204,  where  defendants^  unrelated  to  plaintiff,  wrote  to  plaintiff's 
wife  in  such  terms  as  to  imply  that  he  had  illicit  relations  with  an- 
other woman,  communications  were  not  conditionally  priyileged. 
Burton  v.  Mattsan,  133. 

3.  Pleading  Mauce.  Complaint,  in  action  for  libel,  alleging  matters 
contained  in  libelous  letters  were  false  and  libelous,  si^eiently  al- 
leged communications  were  made  with  malice.    Bwrton  v.  Mattson,  133. 

4.  Pleading — CJomplaint — Statute.  Under  Oomp.  Laws  1907,  sec- 
tion 2994,  in  action  for  libel,  coihplaint  held  not  insufficient  as  con- 
taining no  inducement,  colloquium,  or  proper  innuendoes.  Bwton 
V,  Maiison,  133. 

LIMITATIONS  OF  ACTIONS. 

Statute  op  Limitations — ^Application  to  Munigipalitt — Stbeet. 
There  is  no  bar  of  limitations  in  Utah  against  a  municipality  in  re- 
spect to  a  public  street  within  its  boundaries.  WaU  v.  8<Ui  Lake 
City,  593. 

MASTER  AND  SERVANT. 

1.  Contract  op  Employment — Construction — Intent.  In  constm- 
ing  contract  of  employment  as  to  compensation,  controlling  ques- 
tion held  the  intent  of  the  parties  as  gathered  from  the  languisge, 
the  situation  of  the  parties,  and  the  subject-matter.  Dunyon  v. 
Soranton  Mining  &  Smeltvng  Co,,  609. 

2.  Duty  op  Inspection — Statutory  Regulations.  Comp.  Laws  1907, 
section  1518,  subd.  3,  as  amended  by  Laws  1913,  c  78,  as  to  examina- 
tion of  mines  known  to  generate  explosive  gases,  held  applicable 
whether  or  not  gases  existed  in  sufficient  quantity  to  make  mine 
unsafe  or  dangerous.    Eleganti  v.  Standard  Coal  Co.,  585. 

3.  Hazardous  Undertakings— Duty  to  Warn.  If  {daintiff  was  not 
skilled  in  use  of  powder  in  blasting,  he  should  have  informed  de- 
fendant mining  company  thereof.    Olsen  v.  Triangle  Mining  Co,,  521. 

4.  Same — ^Rules.  Master  is  not  justified  in  conducting  hazardous  and 
complicated  business  without  rules  calculated  to  lessen  risks  of  his 
servants.      Olsen  v.  Triam^le  Mining  Co,,  521. 

5.  Same — Same.  Rule  that  master  must  adopt  rules  for  hazardous 
work  is  not  applicable  where  servant  sufficiently  matured  in  years 
and  competent  is  engaged  in  performance  of  all  duties  attending 
the  work.    Olsen  v.  Triangle  Mining  Co,,  521. 

6.  Action  por  Injury — ^Evidence — Suppiciency.  In  action  by  em- 
ployee for  injuries  sustained  while  blasting,  held  under  evidence  that 
promulgation  of  rules  by  master  would  not  have  avoided  accident. 
Olsen  V,  Triangle  Mining  Co,,  521. 

7.  Duty  to  Promulgate  Rules — ^Nbouoence.  In  absence  of  evi- 
dence showing  that  rules  would  be  useful  under  circumstances,  mas- 
ter cannot  l^  found  negligent  in  not  having  promulgated  them. 
Olsen  V,  Triangle  Mining  Co,,  521. 

8.  Injury  to  Servant— Contributory  Nbgugenck-— Evidenci.  In 
action  for  injuries  due  to  explosion  of  blasting  charge,  keUd,  that 
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plaintiff  failed  to  take  precautions  for  himself  that  miners  gener- 
ally take.     Olsen  v.  Triangle  Mining  Co,,  521. 

9.  Same— Nbougencb— EviDENCB— SuinciENCT.  In  action  by  mining 
employee  for  injuries  due  to  explosion  of  blast,  evidence  held 
insufficient  to  show  negligence  of  employer  contributing  to  injury 
complained  of.     Olsen  v.  Triangle  Mining  Co.,  521. 

10.  Relation  or  Parties — Termination.  Where  coal  mining  company 
transported  its  men  from  their  working  places  to  the  surface  in  cars, 
heid,  that  the  relation  of  master  and  servant  continued  until  they 
left  the  cars  and  were  no  longer  under  the  company's  control. 
Whdlen  v.  Union  Pacific  Coal  Co,,  455. 

11.  Liability  fob  Injuries — ^Electrical  Appliances.  Mining  com- 
pany held  not  negligent  by  reason  of  position  of  trolley  wire  in 
connection  with  electric  railway  on  which  its  men  were  transported, 
where  to  increase  the  height  of  the  trolley  would  have  created  a 
greater  danger.      Whalen  v.  Union  Pacific  Coal  Co,,  455. 

12.  Same — Same.  Coal  mining  company  held  not  negligent  in  failing 
to  guard  trolley  wire  of  electric  railway,  because  to  do  so  would  in- 
crease rather  than  diminish  the  danger  incident  to  the  use  of  the 
road.      Whalen  v.  Union  Pacific  Coal  Co.,  455. 

13.  Samk— Degree  of  Care  Required.  A  master  is  not  required  to  use 
more  than  ordinary  care  and  diligence  to  provide  his  servant  rea- 
sonably safe  ways  of  ingress  and  eeress  to  and  from  the  place  of 
work.    Whalen  v.  Union  Pacific  Coal  Co.,  455. 

14.  Same>— Customary  Appliances.  Master  performs  duty  by  pro- 
viding instrumentalities,  appliances,  and  safeguards  in  common  use 
by  others,  and  which  are  reasonably  safe  and  suitable  for  use 
for  which  they  are  intended.     Whalen  v.  Union  Pacific  Coal  Co.,  455. 

15.  Assumption  op  Bisk — Electrical  Appliances.  Mine  employee  fa- 
miliar with  position  of  trolley  wire  with  reference  to  cars  on  which 
the  men  are  carried,  held  to  assume  the  risks  and  dangers,  all  of 
which  were  obvious.     Whalen  v.  Union  Pacific  Coal  Co,,  455. 

16.  Liability  for  Injuries — ^Warning — Failure  to  Compel  Obedience. 
Mining  company,  having  man  to  warn  men  boarding  cars  of  electric 
railway  to  wait  until  current  was  turned  off,  held  not  required  to 
use  physical  force  in  order  to  be  relieved  of  liability  for  death. 
Whalen  v.  Union  Pacific  Coal  Co,,  455. 

17.  Contributory  Nbolioencb— /Taking  Dangerous  Position.  Mine 
employee  who  boarded  car  over  the  end  instead  of  the  side  merely  to 
avoid  inconvenience  of  waiting  ten  or  fifteen  minutes,  and  thereby 
coming  in  contact  with  trolley  wire,  held  negligent.  Whalen  v. 
Union  Pacific  Coal  Co,,  455. 

18.  Action  for  Injuries — Degree  of  Care — ^"Ordinary  Care."  Em- 
ployer maintaining  electric  wires  need  not  exercise  the  '*  greatest 
care  and  prudence  to  prevent  injury."  Whalen  v.  Union  Pacific 
Coal  Co.,  455. 

19.  Assumption  of  Risk — ^Promise  to  Bemedy  Defects.  "Where  mas- 
ter promises  to  remedy  defect  known  to  servant,  he  is  liable  for 
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injuries  to  servant  caused  by  such  defect,  for  at  least  reasonable 
time,  unless  danger  is  evident.  White  v,  Utah  Condensed  MUk  Co., 
278. 

20.  QUBSTIONS  FOHT  JURY — ASSUMPTION  OF  BiSK — PROHISE  TO  BEICBDY. 

Where  servant  testified  that  master  promised  to  provide  g^rd  for 
steam  gauge ;  that  he  relied  thereon-^whether  there  was  such  promise 
and  whether  servant  relied  thereon  was  for  jury.  White  v.  Ut<ih 
Condensed  MUk  Co.,  278. 

21.  Same— -Samb—Obvious  Bisks.  Ordinarily  it  is  for  jury  whether 
danger  is  so  imminent  and  obvious  that  man  of  ordinary  prudence 
would  not  have  continued  in  employ  notwithstanding  promise. 
White  V.  Utah  Condensed  Milk  Co.,  278. 

22.  Same — Same — Same.  Evidence  held  not  to  warrant  saying  as  mat- 
ter of  law  that  injured  servant  assumed  risk  notwithstan£ng  mas- 
ter's promise  to  remedy  danger.  White  v.  Utah  Condensed  MUk 
Co.,  278. 

25.  Instructions — Assumption  of  Bisk — Obvious  Bisks.  Befusal  of 
requested  instruction  precluding  recovery  if  danger  was  so  obvious 
that  person  of  ordinary  prudence  would  not  have  incurred  it,  not- 
withstanding which  the  servant  continued  work,  held  erroneous. 
White  V.  Utah  Condensed  MUk  Co.,  278. 

24.  ^< Fellow  Servant."  Two  miners  working  on  different  levels  in 
mine  are  not  working  at  ''same  place,"  and  are  not  fellow  servants 
within  Comp.  Laws  1907,  section  1343.  Shields  v.  Silver  King  Coali- 
tion Mines  Co.,  128. 

25.  Pleading — Complaint — Sufficiency.  Mine  servant's  complaint 
for  injuries  in  falling  hoist  held  sufficient.  Famon  v.  SUver  King 
Coalition  Mines  Co.,  295. 

26.  Injuries  to  Servant — Vice  Principal.  Engineer  whose  duty  was 
to  operate  mine  hoist  carrying  miners  to  and  from  lower  level  was, 
as  to  such  miners,  vice  principal,  for  whose  acts  operator  was  liable. 
Famon  v.  Silver  King  Coalition  Mines  Co.,  295. 

27.  Same — ^Pleading.  It  is  not  objectionable  to  charge  mine  owner 
and  hoist  operator  with  negligence  in  injuring  miner  by  dropping 
the  hoist,  hoist  operator  being  vice  principal.  Famon  v.  Silver  King 
Coalition  Mines  Co.,  295. 

28.  Same— Fellow  Servant.  Engineer  whose  duty  was  to  operate 
mine  hoist  carrying  miners  to  and  from  lower  level  was  not,  as  to 
miner  injured  by  negligent  dropping  of  cage,  fellow  servant.  Far- 
non  V.  Silver  King  CocSition  Mines  Co.,  295. 

29.  Question  for  Jury — Happening  of  Accident.  It  is  neglig^ice  as 
matter  of  law  for  electrically  operated  hoist  cage  in  mine  to  be 
dropped  110  feet  without  brake  or  clutch,  with  such  force  as  to  in- 
jure miner  therein,  though  case  is  not  strictly  one  of  res  ipsa  lo- 
quitur.   Famon  v.  Silver  King  Coalition  Mines  Co.,  295. 

MECHANICS'  LIENS.    See  "Constitutional  Law." 

1.  Enforcement  of  Lien — Parties.  Under  Mechanics'  Lien  Law, 
any  x)erson  who  claims  a  mortgage  on  premises  on  which  mechanics' 
liens  are  sought  to  be  foreclosed  in  an  action  in  equity  may  be  made 
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a  party,  and  his  right  to  claim  a  lien  maj  be  litigated.  Bikdger  Coal 
&  Lumber  Co.  v.  OUen,  307. 

2.  Foreclosure — Surplus — Mortgages.  Mortgage  haTiiig  aeqaired 
interest  after  accrual  of  mechanioe'  lien,  held  entitled  to  Borplus  re- 
maining after  liens  were  satisfied.  Badger  Coal  k  lAmber  Co.  v, 
OUen,  307. 

MINES  AND  MINEBAM. 

1.  Acquisition  and  Transfer  by  One  Bisqualoibb  from  Holding 
TiTLiL  One  disqualified  from  holding  title  to  coal  lands  nuty  receive 
a  title  from  a  person  having  it,  and  transfer  it  to  another  who  can 
lawfully  take  it.    Ketehum  Coal  Co.  v.  Pleasant  VaUe^  Coal  Co^  395. 

2.  Mining  Partnership — Actions  In  partner's  action  against  an- 
other to  recover  share  in  prpceeds  of  ^pment  of  ores  bdonging  to 
partnership,  court's  findings  of  fact  held  sufileient  to  sostaiii  judg- 
ment for  plaintiff.    Mills  v.  Ora^,  224b 

MOBTGAGES. 

Mechanics'  Liens — Priority.  Mechanics'  liens  held  superior  to 
mortgages  taken  after  liens  accrued.  Badger  Coal  #  lAmlter  Co.  v. 
OUen,  307. 

MOTIONS.    See  "Pleading." 

MUNICIPAL  CORPORATIONS. 

1.  Rent  for  Property  Leased  by  City — ^Eviction.  While  dty  in  en- 
tering into  lease  did  so  as  proprietor,  and  is  governed  by  same  law  as 
other  proprietors,  in  passing  ordinance,  under  Laws  1911,  c.  106,  it 
acted  in  governmental  capacity,  and  is  not  liable  for  consequences  of 
such  governmental  act.     Warm  Springs  Co.  v,  S<Ut  Lake  City,  58. 

2.  Actions  Against — Presentment  of  Claim — Statute.  Plaintiff, 
before  suing  defendant  city  to  quiet  title  to  premises  claimed  by 
city  as  part  of  street,  for  damages,  and  for  injunctive  reliaf,  was 
not  required  to  present  her  claim  for  damages  to  city  council,  as 
provided  in  Comp.  Laws  1907,  sections  312,  313.  Wall  v.  Salt  Lake 
City,  593. 

NEGLIGENCE. 

1.  Injuries  to  Travelers — Joint  Adventure — Itcputed  Negligence. 
Where  plaintiff  and  owner  of  an  automobile  agreed  l^>on  a  trip  at 
joint  expenses,  and  the  automobile  was  struck  by  a  train,  plaintiff 
was  a  joint  adventurer,  and  as  such  the  negligence  of  the  owner  of 
the  car  in  driving  it  upon  the  track  was  imputed  to  him.  Derrick 
V.  Salt  Lake  &  0.  By.  Co.,  573. 

2.  Contributory  Negligence — Question  of  Fact.  Contributory  neg- 
ligence is  a  question  for  the  court,  where  there  is  but  one  reason- 
able inference  to  be  drawn  from  the  facts  and  circumstances 
disclosed  by  the  testimony.    Steggell  v.  Salt  Lake  &  U.  S.  Co.,  139. 

3.  Variance — Contributory  Nsgligenoe.  In  determining  the  ques- 
tion of  contributory  negligence,  the  jury  are  not  limited  to  the  acts 
of  negHgenee  described  in  the  complaint,  but  may  consider  any 
fact,  inference,  or  circumstance  disclosed  by  the  evidence.  Kent  v. 
Ogden,  L.  4r  I-  By.  Co.,  328. 
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NEWTEIAL.    See ''Appeal  AND  Erbob." 

1.  NoncB  OP  MonoN — Time  poe  Filing — Statute.  Under  Ck>mp. 
Laws  1907,  section  3294,  proponents'  second  notice  of  motion  for 
new  trial,  filed  more  than  five  days  after  jury  returned  special  ver- 
dict, though  within  five  days  after  judgment  denying  probate  was 
entered,  was  properly  stricken  from  files  as  filed  too  late.  In  re 
Hansen's  WiU,  207. 

2.  Motion— Noticb—Bequisitbs.  Comp.  Laws  1907,  section  3294,  re- 
quiring party  intending  to  move  for  new  trial  to  serve  upon  the  ad- 
verse piurty  notice  of  such  intention,  does  not  require  such  notice 
between  codefendants,  all  of  whom  joined  in  preparing  bill  of  ex- 
ceptions and  in  serving  it,  and  also  joined  in  the  app^  and  were 
properly  before  court.    Jones  v.  Williamson,  444. 

3.  Excessive  Dahaoes — Bemiititub  Instead  op  New  Trial.  That 
verdict  for  death  is  excessive  held  not  alone  sufiicient  to  show  pas- 
sion or  prejudice  so  as  to  require  new  trial  instead  of  remittitur. 
EleganU  v.  Standard  Coal  Co,,  585. 

NUISANCE. 

Poisonous  Gas — Injury  to  Animals.  In  action  for  damages  to 
live  stock  and  crops  alleged  to  have  been  caused  by  operation  by 
defendant  of  smelter  emitting  poisonous  gases,  evidence  held  insuf- 
ficient to  show  that  death  or  sickness  of  animals  was  caused  by  al- 
leged operation.    Sagers  v.  Intemaiional  Smelting  Co,,  423. 

OPTION.    See  *'Vendob  and  Purchaser." 

PABTNEBSHIP. 

Action  at  Law  Between  Partners.  Where  there  are  no  partner- 
ship liabilities^  and  there  is  nothing  requiring  accounting  between 
partners,  one  can  maintain  action  against  other  to  recover  share  of 
proceeds  of  partnership  business.    Mills  v.  Gray,  224. 

PLEADING.    See  ''Action,"  "Alteration  op  Instrument,"  "Libel 
AND  Slander,"  "Master  and  Servant." 

1.  Motions — Separating  Causes  op  Action.  Under  Comp.  Laws 
1907,  sections  2961,  2962,  objection  that  causes  of  action  are  not 
separately  stated  may  be  raised  by  motion.  Felt  City  Townsite  Co. 
V.  FeU  Inv.  Co.,  364. 

2.  Same — Same.  In  action  by  purchaser  of  lots  in  a  townsite,  failure 
to  survey,  plat,  and  record  the  lots  and  to  furnish  abstracts,  deeds, 
and  bonds,  held  but  one  cause  of  action,  and  not  required  to  be 
separately  stated  by  Comp.  Laws  1907,  section  2961.  Felt  City 
Townsite  Co,  v.  Felt  Inv.  Co.,  364. 

3.  Separate  Causes  op  Action — Separate  Statement,  a  motion  to 
require  plaintiff  to  separately  state  distinct  causes  of  action  waa 
too  indefinite  where  it  was  not  specific  as  to  the  causes  of  action 
which  defendant  claimed  the  complaint  contained.  Felt  City  Town- 
site  Co,  V.  Feit  Inv.  Co.,  364. 

4.  Same — Same.  In  action  by  vendee  of  townsite  lots  for  breaches 
of  contract  by  corporate  vendor,  cause  of  action  against  either  de- 
fendants for  appropriating  certain  proceeds  of  sales  held  required 
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to  be  separately  stated  by  Oomp.  Laws  1907,  section  2961.  Felt 
City  Tawnsite  Co.  v.  Felt  Inv,  Co,,  364. 

5.  Motions — Judghent  on  Pleadings — Efpbct  as  Dbmurbeb.  While 
a  defendant's  motion  for  judgment  on  the  pleadings  is  not  strictly 
proper,  such  motion  may  be  treated  as  a  general  demurreiC"  Cobum 
V.  Bartholomew,  566. 

6.  Amendment  or  Complaint — Effect.    In  action  against  railroad  for 

damages  to  shipment  of  horses,  verdict  held  not  excessive  on  ground 
that  plaintiff's  amendment  of  complaint  to  limit  territory  within 
which  damages  were  claimed,  thus  eliminating  horse  injured  outside 
territory,  reduced  damages  claimed  below  amount  of  verdict.  Dee 
V.  San  Pedro,  L.  \A,  &  S.  L.  B,  Co,,  167. 

7.  Answer— Verification.  Under  Comp.  Laws,  1907,  section  2984, 
verification  of  defendant's  answer  as  ''true  to  the  best  of  hb 
knowledge,  information,  and  belief"  verified  no  direct  or  positive 
denial  of  the  truth  of  allegations  of  complaint.  Brewer  v,  Bom- 
ney,  236. 

8.  Separate  Statement — Distinct  Causes  of  Action  in  One  Court. 
Complaint  in  stockholders'  action  held  to  improperly  join  in  a 
single  statement  causes  of  action  to  enjoin  and  set  aside  different 
assessments  on  the  stock  of  the  corporation.  Blake  v,  Boston  De- 
velopment Co,,  347. 

9.  Separate  Statement  of  Causes.  In  action  by  corporation  or 
stockholders  against  officers  for  accounting,  held  that  wrongfid 
acts  charged  against  the  same  individuals  may  be  incorporated  in 
one  statement  in  the  complaint,  however  numerous  or  involved. 
Blake  v.  Boston  Development  Co.,  347. 

10.  Matters  in  Issue  Under  Pleadings — Immaterial  Evidence.  In 
action  for  injury  sustained  in  mine,  held,  where  ownership  of  mine 
was  alleged  by  plaintiff  and  denied  by  defendant,  defendant  could 
show  that  its  interest  was  leasehold.  OUen  v.  Triangle  Mining  Co., 
521. 

PRESCRIPTIVE  RIGHTS.    See  ** Waters  and  Water  Courses." 

PRESUMPTIONS.  See  ''Appeal  and  Error." 

PRINCIPAL  AND  SURETY. 

1.  Evidence — Burden  of  Proof.  In  action  against  surety  of  a  buyer 
to  recover  alleged  balance  due  for  merchandise  sold,  burden  was  on 
plaintiff  to  show  that  statement  of  accounts  between  it  and  buyer 
was  correct.      Fred  Miller  Brewing  Co.  v.  Gaudio,  66. 

2.  Same — Sufficiency.  In  action  against  surety  of  a  buyer  to  re- 
cover alleged  balance  due  for  merchandise  sold,  evidence  held  to 
justify  a  finding  that  plaintiff  failed  to  prove  indebtedness  owing  to 
it  by  buyer.     Fred  Miller  Brewing  Co.  v.  Ga/udio,  M. 

PUBLIC  LANDS. 

1.  Entry — ^Assignment — ^Validity.  Act  of  Congress,  March  28,  1908, 
Sec.  2,  providing  that  no  assignment  of  entry  should  be  allowed  ex- 
cept to  an  individual  qualified  to  make  entry,  does  not  invalidate  the 
contract  of  an  entryman  to  convey  the  land  upon  which  he  entered 
after  due  proofs  were  completed.    Cobum  v.  Bartholomew,  566. 
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2.  DBCI8I0NS  OF  Land  Ofpicb— Ck)LLATERAL  Attack.  In  the  abeenee 
of  fraud,  the  findings  and  decisions  of  the  officers  of  the  land  office 
in  a  contest  cannot  be  collaterally  attacked  by  one  claiming  through 
the  predominating  party  in  such  contest.  Ketohum  Coal  Co  v. 
Fleasant  Valley  Coal  Co.,  395. 

3.  Conveyance  to  Disqualified  Persons — Statutes.  U.  S.  Comp.  St. 
1916,  section  5025,  making  void  land  entered  by  one  for  another,  has 
BO  bearing,  where  the  patent  was  lawfully  acquired,  but  was  cmi- 
veyed  to  one  disqualified  from  holding  title.  Ketchum  Coal  Co,  v. 
PleasofU  raUey  Coal  Co.,  395. 

3.  Bights  of  Way — ^Purposes  and  Uses.  A  right  of  way  granted  by 
Congress  and  devoted  to  transportation  by  a  common  carrier  can- 
not, either  with  or  without  the  consent  of  the  carrier,  be  devoted  to 
permanent  structures  such  as  tipples  for  a  coal  company.  Keichmm 
Coal  Co.  V.  PlMsawt  VaUey  Coal  Co.,  395. 

BAILBOADS. 

Pbesons  on  Track — ^Duty  op  Train  Operators.  The  operators  of  a 
train  may  assume  a  mature  and  sound  person,  walking  on  the  track 
toward  a  train  a  mile  distant  when  he  went  on  the  track,  will  see 
and  h%Kr  and  avoid  it.    Steggell  v.  Salt  Lake  &  U.  B.  Co.,  139. 

BATiriCATION.    See  ''Alteration  op  Instruments." 

BEPLEVIN. 

Complaint — Ownership  and  Bioht  of  Possession.  In  view  of  Comp. 
Laws  1907,  section  3046,  as  to  required  allegation  in  affidavit  in 
replevin,  the  complaint,  alleging  in  the  present  tense  ownership  and 
right  of  possession,  held  sufficient,  though  action  is  commenced,  as 
allowed  by  section  2938,  by  ffiing  complaint,  and  it  is  ffied  a  few 
dftys  after  its  verification.    Jamee  v.  Jeneen,  485. 

BBS  AD  JUDICATA.    See  "Judgments.'* 

SALES.    See  "Vendor  and  Purchaser." 

1.  Warranty — ^Language  Constituting  Express  Warranty.  Where 
defendant  applied  to  plaintiff  for  automobile  for  disdosed  purpose, 
statements  of  plaintiff's  salesman  held  an  express  warranty  that 
the  car  would  nib,  though  it  was  a  secondhand  car.  SUkMniker 
Bros.  Co.  of  Utah  v.  Anderson,  319. 

2.  Right  to  Rescind — Breach  of  Warranty.  Buyer  heid  entitled  to 
rescind  for  breach  of  warranty  and  recover  back  purchaae  price 
instead  of  suing  for  difference  in  value  by  reason  of  the  breach. 
Studebaker  Bros.  Co.  of  Utah  v.  Anderson,  319. 

3.  Same — ^Waiver.  Buyer  of  automobile  held  not  to  have  waived  right 
to  require  bond  from  contractor  on  school  building  provided  for  in 
opportunity  to  put  it  in  condition  to  run.  Studebaker  Bros.  Co.  of 
Utah  V.  Anderson,  319. 

4.  Breach  of  Warranty — ^Return  of  Goods — Questions  for  Jury. 
Where  evidence  was  in  conflict,  held  that  it  was  question  for  jury 
whether  the  buyer  returned  automobile  for  repairs  or  because  it  did 
not  comply  with  warranty.  Studebaker  Bros.  Co.  of  Utah  v.  Ander- 
son, 319. 
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SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  PuBuc  Schools — Taxation — Assessment — "And."  Limitation 
on  tax  rate  for  school  purposes  prescribed  by  Laws  1915,  clll 
which  modified  Comp.  Laws  1907,  section  1936,  as  amended  by  Laws 
1915,  c.  115,  held  invalid  as  to  cities  of  first  class,  provision  for  limi- 
tation according  to  assessed  valuation  of  property  applying  to  such 
cities.    Board  of  Education  of  Salt  Lake  City  v,  Hancheit,  289. 

2.  CoNSTRUcrnoN  of  Buildings — ^Requirement  of  Bond — Liability. 
School  district  held  not  liable  for  failure  to  require  bond  from  con- 
tractor on  school  building  provided  for  in  Laws  1909,  c.  68,  section  1. 
New  York  Blower  Co,  v.  Carbon  County  High  School,  342. 

3.  Same — Same — Same.  Boards  of  trustees  held  not  liable  for  failure 
to  require  bond  from  contractor  on  school  buildmg  provided  for  in 
Laws  1909,  c.  68,  section  1. — New  York  Blower  Co,  v.  Carbon  County 
High  School,  342. 

SET-OFF  AND  COUNTERCLAIM. 

Partnership    Transactions.      Counterclaim  for  half  price  of  water 
rights  deeded  by  parties  and  others,  price  of  which  was  received  by 

Slaintiff,  held  not   to   show   grantors   were  partnera,   and  so  not 
emurrable  as  on  claim  arising  out  of  unsettled  partnership  ac- 
counts.   Pedle  V,  Clark,  83. 

STATUTES.    See  "Constitutional  Law." 

1.  Construction.  While  all  statutes  in  pari  materia  should  be  con- 
strued together,  yet  where  two  statutes  relating  to  same  subject- 
matter  are  repugnant,  and  cannot  be  reconciled,  later  must  be 
accepted  as  legislative  will.  Board  of  Education  of  Cache  CotMty 
School  Dist,  V.  Dames,  97. 

2.  Surplusage — Disregard.  Preposition  "in,"  in  Laws  1917,  c.  107, 
providing  "that  in  all  cities  of"  state  having  certain  population, 
inhabitants  may  create  by  ordinance  court  is  mere  surplaaage,  and 
will  be  disregarded.    State  v.  Barker,  189. 

3.  Invalidity  in  Part.  Where  act  amending  several  sections  of  Com- 
piled Statute  so  as  to  make  amendatory  act  conform  to  new  condi- 
tion contemplated  and  amendment  is  invalid  as  to  one  section,  it 
must  also  be  held  invalid  as  to  all.    State  v.  Barker,  189. 

4.  Repeal — ^Unconstitutionai*  Statute — EIppkcjt.  Where  amendatory 
act  repealing  former  law  upon  same  subject  is  invaUd  on  constitu- 
tional grounds,  amendatory  act  is  impotent  to  repeal  old  law.  State 
V,  Barker,  189. 

STATUTES  CITED,  CONSTRUED  OB  APPLIED. 

Revised  Statutes  1898. 
Section  2932,  3.    Code  of  Civil  Procedure— Place  of  Trial 172 

Session  Laws  1899. 
Chapter  83.    Negotiable  Instruments 32 


Session  Laws  1901. 
Chapter  23.    Code  of  Civil  Procedure — Change  of  Place  of  Trial  173 


Digitized  by 


Google 


654      Statutes  Cited,  Construed  or  Applied       [50  Utah 

Session  Laws  1903. 
Page  184.  Salaries  of  CJounty  Assessors — Special  school  districts  101 

Session  Laws  1905. 
Page  136.   County  School  districts  of  the  first  dass^-Distriets  to 
receive  their  proportion  of  school  taxes 101 

Compiled  Laws  1907. 

Title  2,  Chapter  75.    Desert  lands  granted  by  U.  S 254 

Section  84.    Assignment  for  benefit  of  creditors 540 

Section  88.    Assignment  to  be  in  writing 540 

Section  135.     Attorneys— -Compensation 253 

Section  330.     Corporations— Stodt — Transfer 548 

Section  352.    Foreign    corporations — ^Failing   to    comply    with 

statute  67 

Section  616x3.    County  auditor — Special  school  district  taxes. .  101 

Section  686x37.    Municipal  courts—Court  created 190 

Section  686x43.     Municipal  courts — ^Appeal 194 

Section  686x45.    Municipal  courts — Civil  jurisdiction 194 

Section  686x46.    Municipal  courts — Criminal  jurisdiction 194 

Section  1220x.    Liheritance  tax  92 

Section  1288x6.    Appropriation  of  water — ^Application  for  un- 
appropriated water    80 

Section  1288x16.     Appropriation  of  water— Certificate  of  ajh 

propriation    81 

Section  1288x32.    Water   Bights— Bights  to  water  pass  with 

land 153 

Section  1343.    Fellow  servants — ^Who  are 129 

Section  1400x.    Liens — ^Liability  of  towns 347 

Section  1580.    Negotiable  instruments — ^Absence  of  failure  of 

consideration    33 

Section  1891x27.     Public  Schools— Board  to  estimate  annual 

requirements     100 

Section  1936.    Public  Schools — Tax,  estimate,  levy 294 

Section  1979.    Beal  Estate — ^Af  ter  acquired  title  inures  to  prior 

grantee    410 

Section  2467.    Statute  of  frauds 257 

Section  2740.    Wills — May  be  deposited  with  County  Clerk. . . .  160 
Section  2761.    Wills  and  Succession — Children  unprovided  for 

to  succeed,  when  158 

Section  2762.    Wills  and  Succession — Share  of  child  unprovided 

for,  how  assigned 158,  167 

Section  2931x1.    Civil  Procedure— Place  of  trial 173 

Section  2938.    Civil  Procedure — ^Manner  of  commencing  trial..  488 
Section  2946.    Civil  Procedure — Complaint  to  be  filed  within 

ten  days  after  service  of  summons 488 

Section  2961.    Civil  Procedure — Joinder  of  causes  of  action. . .  371 

Section  2962.    Civil  Procedure — ^Demurrer  to  complaint 371 

Section  2968.    Civil  Procedure — ^Answer 239 

Section  2970.    Civil   Procedure — Effect  of   failure   to   set  up 

counterclaim     57 

Section  2984.    Civil  Procedure — ^Verification  240 

Section  2994.    Civil  Procedure — Libel,  how  pleaded 138 

Section  3046.    Civil  Procedure — Claim  and  delivery 491 

Section  3147,  8.    Civil  Procedure — Trial  by  jury 216 

Section  3162.    Civil  Procedure — The  verdict 212 

Section  3179,  Sub.  1.    Civil  Procedure — Judgment  by  default. .  370 
Section  3181,  Sub.  6.    Civil  Procedure — Judgment  on  dismissal  389 

Section  3294.    Civil  Procedure — ^Notice  after  verdict 212,  448 

Section  3306.    Civil  Procedure — ^Appeals— Bequisites  of  under- 
taking      85 
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Section  3307.    Civil  Procedure — ^Appeals — ^Undertaking 85 

Section  3414.    Civil  Procedure — Witnesses — ^Privileged  commu- 
nications     561 

Section  3590.    Civil  Procedure — Eminent  domain 414 

Section  3810.    Probate    Code — Lost    or    destroyed    will,    how 

proved    160 

Section  3912.    Probate   Code — ^Executors — ^Actions   for  posses- 
sion of  real  estate 75 

Section  3915.    Probate  Code — ^Executors — May  maintain  action 

for  waste 75 

Section  4204.     Penal  Code — Criminal  libel — Privilege  of  fair 

report    136 

Section  5080.    Criminal,  procedure — ^Errors   452 

Section  5154.    Criminal  procedure — Justices'  court — Time  for 
pronouncing  judgment 452 

Session  Laws  1909. 

Chapter  62.    Irrigation  and  water  rights 80 

Chapter  68.    Protection  of  persons  furnishing  labor  and  ma- 
terials for  public  buildings 34-4 

Chapter  106,  Section  5.    Annual  license  taxes  for  corporations — 
List  of  defaulting  companies 247 

Session  Laws  1911. 

Chapter  106.    Manufacture  and  sale  of  intoxicating  liquor. ...  61 

Chapter  109.    Privileged   communications    561 

Chapter  135,  p.  266.    County  School  Districts  of  the  first  class. .  100 

Session  Laws  1913. 

Chapter  93.    Venue  of  civil  actions 172 

Chapter  96.    County  School  Districts  of  the  first  class 100 

Session  Laws  1915. 

Chapter  78.    County  School  Districts  of  the  first  class 100 

Chapter  83.    Appropriation  of  water 81 

Chapter  91.    Performance  of  building  contracts 115 

Chapter  98.     Taxation  of  gifts,  legacies  and  inheritances 92 

Chapter  101.    Foreign    corporations    doing    business    without 

authority  67 

Chapter  111.    Taxation  and  revenue 100,  291 

Chapter  115.    School  revenues  in  cities  of  the  first  and  second 

class 294 

Session  Laws  1917. 

Chapter  2.    Intoxicating  liquors  451 

Chapter  107.    Municipal  courts 190 

CONSTITUTION. 

Article  1,  Section  7.    Due  Process  of  Law 117 

Article  8,  Section  1.    Judicial  Powers — ^How  vested  191 

Article  12,  Section  10.     Corporations — Formation— Control  . . .  202 

TAXATION. 

1.  School  Taxes — Compensation.  Despite  Comp.  Laws  1907,  section 
616x3,  first  enacted  in  Laws  1903,  c.  131,  held  that,  under  Comp. 
Laws  1907,  section  1891x27,  first  enacted  in  Laws  1905,  c.  107,  and 
amended  by  Laws  1911,  c.  135,  Laws  1913,  c.  96,  and  Laws  1915, 
c.  78,  no  deduction  can  be  made  from  school  taxes  assessed  under 
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latter  statute  for  expenaea  of  assessment  and  collection.    Board  of 
Education  of  Cache  County  School  Diet,  v,  Dai/nes,  97. 

2.  Inheritance  Taxes  —  CJomputation  —  Statxttes — Oonstbucjtion. 
Under  Comp.  Laws  1907,  section  1220x,  as  amended  by  Laws  1915, 
c.  98,  as  to  the  assessment  of  inheritance  taxes,  an  estate  worth  in 
excess  of  $25,000  must  be  assessed  three  per  cent,  upon  $15,000,  and 
five  per  cent,  upon  the  balance.    In  re  uone'e  Estate,  92. 

TRADE  UNIONS. 

1.  Expulsion  op  MEifBERS — ^Bights.  An  expelled  member  of  trade 
association  is  only  entitled  to  a  hearing  in  accordance  with  laws 
and  roles  of  association.  Pratt  v.  Amalgamated  Asa'n  of  Street 
and  El^ric  By,  Employees  of  Amerioct,  472. 

2.  Same — Necessity  op  Notice.  The  expulsion  of  a  member  of  a 
trade  association  without  notice  or  opportunity  to  be  heard  is  void. 
Pratt  V,  Amalffoanated  Ass'n  of  Street  and  Electric  By,  Employees 
of  America,  472. 

3.  Saice — ^Review  bt  Court.  Where  plaintiff  was  not  expelled  from 
a  trade  association  without  a  heanng,  court  will  not  review  and 
annul  officer's  acts.  Pratt  v.  Amalgamated  Aas'n  of  Street  and 
Electric  By,  Employees  of  America,  472.  • 

4.  Acts  op  Oppicers — ^Review  by  Court.  Court  would  not  interpret 
provislens  of  constitution  of  a  trade  association  regarding  transfer 
of  memberdiip,  this  being  the  officers'  duty.  Pratt  v.  Amalgamated 
Ass'n  of  Street  and  Elecftric  By,  Employees  of  America,  472. 

5.  Reinstatement  op  Expeluqd  Member — ^Action  Against  Union. 
The  court  will  not  compel  reinstatement  of  expelled  member  of  trade 
association  where  owing  to  nonresidence  of  defendants  decree  could 
not  be  enforced.  Pratt  v.  Amalgamated  Ass'n  of  Street  and  Elec- 
tric By,  Employees  of  America,  472. 

TRIAL. 

1.  Instructions.  When  the  court  granted  motion  for  nonsuit  in  an 
action  by  an  automobile  passenger  against  a  railroad  on  counts 
alleging  neeligent  dangerous  spe^  and  failure  to  give  warning,  it 
was  error  mereaf ter  in  the  charge  to  submit  such  questions  to  the 
jury.    Derrick  v.  Salt  Lake  4-  0,  By,  Co,,  573. 

2.  Instructions — ^Appucabiuty  to  Evidencb — ^Damages.  Court 
erred  in  refusing  to  withdraw  from  jury  consideration  of  damages 
on  account  of  truck  garden  damaged  or  destroyed,  where  there  was 
no  evidence  of  cost  of  harvesting  same.  Sogers  v.  International 
Smelting  Co,,  423. 

3.  Same — Samb— Same.  Where  net  damages  to  grapevines  for  years 
alleged  in  complaint  could  not  be  ascertained  from  evidence,  court 
erred  in  not  withdrawing  from  jury  consideration  of  damages  to 
same.    Sagers  v.  International  Smelting  Co.,  423. 

4.  Instructions — Singling  Out  Evidence  or  Pacts.  The  court 
should  not  name  the  specific  things  or  acts  which  the  jury  may  con- 
sider in  determining  contributory  negligence,  but  tell  them  to  deter- 
mine the  question  from  a  consideration  of  the  whole  evidence. 
Kent  V,  Ogden,  L,  k  I.  By,  Co,,  328. 
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5.  Special  and  General  Verdicts.  Where  special  verdict  covered 
every  issue,  general  verdict  was  unnecessary  to  authorize  judgment. 
In  re  Hansen's  WUl,  207. 

6.  Failure  to  Charoe — Necessity  of  Bequest — Undue  Influence. 
Under  Comp.  Laws  1907,  section  3147,  in  will  contest,  where  court 
ruled  at  beginning  that  burden  was  on  proponent,  but  charged  that 
as  to  issue  of  insanity  only  burden  was  on  protestant,  its  failing 
to  charge  as  to  burden  on  issue  of  undue  influence  was  erroneous, 
thoughproponent  's  counsel  did  not  request  instruction.  In  re  Han- 
sen's WiU,  207. 

7.  Instructions  —  Province  of  Jury  —  Uncontroverted  Pacts. 
Where  it  was  undisputed  that  gas  had  been  found  in  employer's 
mine,  held  that  court  properly  refused  to  submit  question  whether 
the  mine  was  one  known  to  generate  explosive  gases.  Eleganti  v. 
Standard  Coal  Co,,  585. 

8.  Refusal  of  Bequests  Covered  by  Charoe  Given.  Refusal  of  re- 
quested instruction  covered  by  the  general  charge  held  proper.  Ele- 
ganti V,  Standard  Coal  Co,,  585. 

0.  Immaterial  Finding.  Finding  on  question  of  fact  which  could 
not  avail  defendant  as  defense  was  immaterial.    Mills  v.  Gray,  224. 

10.   Failure  to  Find  on  Immaterial  Matter.    Failure  to  find  on  im- 
material matter  is  not  error.    Mills  v.  Gray,  224. 

TRUSTS. 

1.  Constructive  Trusts — Following  Trust  Property.  A  trust  will 
not  be  impressed  upon  funds  or  property  in  the  hands  of  the  alleged 
trustee  where  the  original  trust  property  or  trust  fund  cannot  be 
traced  or  identified  either  in  its  origmal  or  substituted  form.  Kent 
V.  Kent,  44. 

2.  Same — Pleading.  A  complaint  setting  up  receipt  of  funds  by 
alleged  trustee  for  investment,  the  investment  of  such  money,  the 
mingling  and  confusion  thereof  with  private  funds  of  trustee,  and 
that  sudi  trust  property  cannot  be  traced  or  segregated,  held  to 
preclude  plaintiff  from  establishing  trust  on  property  of  alleged 
trustee.    Kent  v.  Kent,  44. 

3.  Resui/tino  Trusts — Payment  of  Consideration  for  Conveyance 
TO  Another.  Where  a  wife  held  title  to  property  real  and  personal 
part  of  which  her  husband  inherited  and  part  purchased  with  his 
money,  held  that  such  property  was  held  by  her  in  trust  for  husband. 
Wheelwright  v.  Soman,  10. 

4.  Samr— Husband's  Property  Held  by  Wife.  Where  wife  held 
title  to  sole  property  real  and  personal  of  her  husband  in  trust  for 
him  and  made  deeds  and  assignments  of  mortgages  to  him  which 
were  not  registered  and  of  which  she  retained  possession,  held,  that 
the  property  after  her  death  belonged  to  the  husband.  Wheel- 
wright V.  Boman,  10. 

ULTRA  VIRES.    See  "Banks  and  Banking." 

UNDUE  INFLUENCE.     See  ' '  Wills.  ' ' 
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VENDOB  AIsjD  PUECHASEB. 

1.  Sale — Evidence — Sufficiency.  In  action  for  breach  of  contract 
by  plaintiif  assignee  for  benefit  of  creditors  against  defendant  pur- 
chaser of  property,  evidence  held  sufficient  to  show  valid  contract  of 
sale  between  plaintiff  and  defendant.  Utah  Ass'n  of  Credit  Men 
V.  McConnell,  531. 

2.  Option — Meeting  of  Minds — Becovery  of  Payment.  If  minds  of 
parties  executing  option  agreement  fail  to  meet  upon  question  of 
amount  of  land  to  be  conveyed  plaintiff  could  recover  from  defend- 
ant amount  paid  thereunder.     Tyng  v,  Constant-Loraine  Itw.  Co.,  1. 

3.  Becovery  of  Money  Paid — Fraud.  In  action  to  recover  payments 
made  on  orchard  land,  evidence  held  sufficient  to  show  that  certain 
defendants,  though  they  participated  in  organization  of  corporation, 
which  owned  no  such  land  and  had  small  assets,  were  parties  to  the 
fraud.    Boper  v.  Crosier,  262. 

4.  Same — Same.  Appellant,  who  participated  in  organization  of  a 
corporation  which  had  no  assets,  and,  knowing  that  fact,  allowed  his  ' 
associate  to  acquire  from  plaintiff  valuable  land  in  payment  on  a 
contract  for  conveyance  of  orchard  land,  when  the  corporation  owniHl 
no  such  land,  held  liable  to  plaintiff  for  the  amount  of  such  payment. 
Boper  V.  Crosier,  262. 

5.  Becovery  of  Money  Paid — Pleading.  In  a  suit  to  recover  money 
deposited  to  secure  payment  by  the  vendee  of  land  under  entryman  's 
agreement  to  sell  it  as  soon  as  proofs  were  completed  unless  it  ap- 
peared in  the  agreement  or  on  the  face  of  the  complaint  that  the 
plaintiff  was  not  qualified  to  make  entry  of  land,  the  complaint  was 
not  subject  to  general  demurrer.     Cohum  v.  Bartholomew,  566. 

f 

0.  Failure  of  Consideration — ^Bight  to  Beoovsb.  Where  defendant 
agreed  to  convey  land  entered  by  him,  to  plaintiff  when  proofs  were 
completed  and  to  deposit  a  share  of  an  irrigation  company  to  insure 
plaintiff's  being  able  to  secure  water,  there  was  no  basis  for  con- 
tention that  plaintiff  purchased  the  water  share  outright.     Cobum 

•      V,  Bartholomew,  566. 

7.  Becovery  of  Price — Form  of  Bemedy.  Under  Comp.  Laws  1907, 
section  3498,  as  to  recovery  of  debts  secured  by  mortgage  where 
plaintiff  agreed  to  buy  land  and  paid  half  the  price  which  defend- 
ant secured  by  depositing  in  escrow  a  share  in  an  irrigation  com- 
pany, and  defendant  who  had  entered  the  land  failed  to  complete 
entry,  plaintiff's  remedy  was  foreclosure  and  not  action  for  breach 
of  contract.     Cobum  v.  Bartholomew,  566. 

VENUE.    See  *  *  CJorporations.  ' ' 

1.  Assignment  of  Cause  of  Action  —  Assignor's  Besidenck. 
Whenever  cause  of  action  is  assigned  without  consideration,  assignor 
continuing  as  real  party  in  interest,  assignee  is  merely  trustee,  and 
asaiKiior,  real  party  in  interest,  is  person  in  whose  favor  cause 
of  action  arose  within  Comp.  Laws  1907,  sec.  293x1,  providing  that 
all  transitory  causes  of  action  arising  without  state  in  favor  of  resi- 
dents shall  be  brought  and  tried  in  county  where  the  resident  resides, 
etc.    Dee  v.  San  Pedro,  L.  A,  is  8,  L.  B.  Co.,  167. 

2.  Chanof — Fictitious  Assignment.  Assignment  of  cause  of  action, 
with  or  without  consideration,  made  solely  to  confer  jurisdiction  on 
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court  in  which  action  is  commenced,  tliereby  depriving  defendant  of 
privilege  aiforded  by  statutes  relating  to  venue,  will  not  prevail 
against  proper  proceeding  to  change  place  of  trial.  Dee  v,  San 
Pedro,  L.  A,  &  S,  L.  B.  Co.,  167. 

3.  Application  for  Change.  If  application  for  change  of  venue  is 
based  on  ground  that  action  is  brought  in  wrong  county,  it  should 
negative  any  facts  under  which  such  county  would  be  proper.  Dec 
V.  San  Pedro,  L,sA.  k  8.L.  B,  Co.,  167. 

WARRANTY.    See  "Sales." 

WATERS  AND  WATER  COURSES. 

1.  Appropriation  op  Water — Irrigation  for  Wild  Fowl — Statutk. 
Under  Cojnp.  Laws  1907,  sec.  1288x6,  as  amended  by  Laws  1909,  c. 
62,  and  section  1288x16,  as  amended  by  Laws  1915,  c.  83,  appropria- 
tion of  water  cannot  be  made  for  irrigation  of  unsurveyed,  unin- 
closed,  unoccupied  public  domain  of  United  States  for  the  sole  pro- 
duction of  food  for  wild  water  fowl.  Lake  Shore  Duck  Club  v. 
Lake  View  Duck  Cluh,  76. 

2.  Appropriation  for  Water  Apart  from  Land.  '  Water  may  be  ap- 
propriated and  used  on  public  domain,  and  right  sustained  though 
appropriator  never  acquires  title  to  land,  and  his  right  will  be  up- 
held after  he  is  dispossessed  of  the  land.  LaJce  Shore  Duck  Club  v. 
Lake  View  Duck  Club,  76. 

3.  Contracts — Construction.  Under  contract  between  city  and  plain- 
tiff, which  recognized  plaintiff's  perpetual  right  to  water  from 
city's  canal,  held,  that  where,  through  change  in  character  of  lands, 
water  could  no  longer  be  profitably  diverted  from  place  where  diver- 
sion had  occurred,  plaintiff  could  divert  water  at  another  point. 
Moyle  17.  Salt  Lake  City,  357. 

4.  A'ppropriators — Change  of  Point  op  Diversion.  Appropriator  of 
water,  who  is  entitled  to  given  amount,  may,  for  purpose  of  increas- 
ing benefit  from  his  use,  change  point  of  diversion.  Moyle  v.  Salt 
Lake  City,  357. 

5.  Diversion — Damages — Sufficiency  of  Evidence.  On  counter- 
claim for  damages  from  plaintiff's  diversion  of  water,  used  by  do 
fendants  to  irrigate  their  lands,  evidence  held  suflicient  to  support 
the  findings  of  the  jury  that  defendants  sustained  damages  in  tho 
sum  of  $266.     Cleary  v.  Daniels,  505. 

6.  Appropriation — ^Diversion — Instruction.  In  action  over  waters 
of  creek,  defendants  claiming  plaintiff  diverted  waters  from  their 
lands,  instruction  held  not  to  have  submitted  to  jury  any  true  or 
correct  rule  by  which  defendants'  damages  could  have  been  de- 
termined.    Cleary  v.  Daniels^  505. 

7.  PRESCRiPTrv'E  Rights — Period  of  Use  of  Water — Sufficiency  op 
Evidence.  In  suit  over  right  to  use  waters  of  spring,  evidence  held 
to  show  that  there  was  only  pari;  of  year  within  which  defendant 
had  used  and  could  use  the  waters  for  irrigation.  Cleary  v,  Dan- 
iels, 494. 

8.  Same — Extent — Prevention  of  Use  by  Another.  Defendant, 
having  prescriptive  right  to  use  waters  of  spring  for  irrigation  from 
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May  to  August,  cannot  prevent  plaintiif  from  using  water  when  she 
(defendant)  cannot  use  it.    Cleary  v.  DanieU,  494. 

9.  Same — Beneficial  Use.  Though  defendant  had  prior  and  para- 
mount prescriptiTe  right  to  use  waters  of  spring  for  irrigation  as 
against  plaintiff,  she  had  no  right  to  waters  except  as  she  put  them 
to  beneficial  use.    Cleary  v.  Daniels,  494. 

10.  Appropriation — Quantity.  Prior  appropriator  of  water  does  not 
acquire  title  to  specific  water,  but  merely  right  to  use  of  speeific 
quantity  for  limited  time  in  year  or  during  whole  year;  though 
owner  has  acquired  prior  right  to  use  of  water,  if  he  does  not  use 
it  during  portion  of  year,  or  cannot  make  it  available  by  reason  of 
natural  conditions,  another  may  use  it  while  he  cannot.  Cleary  v. 
Daniels,  494. 

11.  Same — Bight  to  Water — Sufmcikncy  of  Evidenge.  In  suit  over 
waters  of  creek,  evidence  held  to  support  findings  of  court  that  de- 
fendants and  intervener  were  entitled  to  use  of  all  the  waters. 
Cleary  v.  Daniels,  494. 

12.  Natural  Streams — Conveyance  of  Bioht.  In  view  of  Comp. 
Laws  1907,  sec.  1288x32,  deed  to  land  in  statutory  form,  without 
reservation  of  water,  conveys  whatever  right  grantor  has  to  water 
appurtenant  to  land.    Anderson  v,  Hamson,  151. 

13.  Surface  Streams — ^Rioht  of  Use — ^Prescription.  "Where  land- 
owner has  acquired  right  to  use  all  of  water  of  stream,  it  is  un- 
necessary, in  suit  to  establish  his  right,  to  determine  the  exact 
quantity  in  second  feet  or  acre  feet  which  he  was  entitled  to  use. 
Anderson  v,  Hamson,  151. 

WILLS. 

1.  Probate — Contest — Examination  of  Witness.  Where  there  is 
contest  of  will  offered  for  probate,  witnesses  may  be  required  to 
answer  respecting  due  execution  and  capacity  of  testator  before 
jury,  with  privilege  of  cross-examination  by  protestant,  so  that  in 
will  contest  court  properly  impanelled  jury  beJPore  hearing  evidence 
as  to  due  execution.    In  re  Hansen's  Will,  207. 

2.  Contest — ^Burden  op  Proof.  It  is  duty  of  proponent  of  wiU  to 
produce  proof  respecting  capacity  of  testator  and  due  execution, 
burden  being  on  proponent  as  to  such  matters,  but  when  he  has 
made  prima  facie  case,  burden  is  on  protestant  to  overcome  it  and 
to  produce  proof  respecting  matters  presented  in  protest.  In  re 
Hansen's  Witt,  207. 

3.  Insanity  of  Testator — Evidence.  In  will  contest  on  ground  of 
insanity,  contestant  must  establish  insanity  by  preponderance  of 
evidence.      In  re  Hansen's  Will,  207. 

4.  Undue  Influence — Burden  of  Proof.  Burden  of  proof  on  issue 
of  undue  influence  rests  with  protestant.      In  re  Hansen's  WHl,  207. 

5.  Same — Sufficiency  of  Evidencb.  In  will  contest,  evidence  held 
insufficient  to  support  jury  finding  of  undue  influence.  In  re  Han-* 
sen's  Win,  207. 

0.  Bioht  of  Testamentary  Disposition.  If  testator  was  of  sound 
and  disposing  mind  and  memory  when  he  made  his  will,  under  law 
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he  had  sole  right  to  choose  objects  of  bounty,  whether  what  he  did 
was  approved  or  disapproved  by  court  or  jury.  In  re  Hansen's 
WUl,  207. 

7.  Testamentary  Capacity — ^Eccentricities  and  Idiosyncrasies — 
** Insanity."  Eccentricities  and  idios^cracies,  however  gross, 
do  not  constitute  insanity,  and  cannot  incapacitate  one  otherwise 
mentally  sound  from  making  a  valid  will.    In  re  Hansen's  WiU,  207. 

8.  Sanity  op  Testator — Suppiciency  op  Eyidknce.  Evidence  held 
to  support  jury's  special  finding  that  testator  was  not  insane  when 
he  made  the  will.    In  re  Hansen's  WiU,  207. 

9.  Lost  Wills— Presumptions.  When  testator  made  a  will  which 
could  not  be  found  at  his  death,  ordinarily  presumption  arises  that 
he  himself  destroyed  it  for  puipose  of  revoking  it.  In  re  Frand- 
sen's  WUl,  166. 

10.  Same — Proop — Suppiciency.  Under  Gomp.  Laws  1907,  sec.  3810, 
evidence  held  sufficient  for  admission  of  loot  will  to  probate.  In  re 
Frandsen's  WiU,  156. 

11.  Contest — Grounds — Omitting  Benepicujues.  That  will  made  no 
provision  for  protestant,  testatrix's  granddaughter,  was  not  ground 
for  contest,  but  a  matter  which  could  be  presented  upon  final  dis- 
tribution as  provided  by  Comp.  Laws  1907,  sec.  2762.  In  re  Frond- 
sen's  WUl,  156. 

WITNESSES. 

1.  Bepreshing  Recollection — ^Discretion.  Whether  written  memo- 
randum may  be  referred  to  by  witness  to  revive  present  recollec- 
tion, or  as  record  of  past  recollection,  is  largely  within  discretion 
of  trial  court.    Sogers  v.  International  Smelting  Co.,  423. 

2.  Same — Instrument  becomes  record  of  past  recollection  only  when  it 
fails  to  revive  present  recollection,  and,  in  such  case  witness  must 
be  able  to  state  positively  when  it  was  made  and  that  it  was  true. 
Sogers  v.  International  Smelting  Co,,  423. 

3.  Same — Same.  Court  did  not  abuse  discretion  in  permitting 
plaintiff,  while  testifying  as  to  acreage  and  Unds  of  crops  grown 
on  certain  land  for  certain  years,  to  refresh  present  recollection  by 
reference  to  memorandum  made  by  him  tiiree  years  after  crop  was 
grown.    Sogers  v.  International  Smelting  Co.,  423. 

4.  Privilboed  Communications — ^Physicians.  That  insured  was 
afilicted  with  and  died  of  cancer,  and  that,  after  physicians  had 
told  him  that  disease  was  incurable,  insured  voluntarily  stated  that 
he  had  been  suffering  with  his  stomach  and  pains  in  his  bade,  could 
not  be  proved  by  testimony  of  insured's  attending  physician,  in  view 
of  Comp.  Laws  1907,  sec  3414,  as  amended  by  Laws  1911,  c.  199. 
Lombard  v.  Columbia  Nat.  Life  Ins.  Co.,  554. 
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